FUNDAMENTAL RIGHTS:
CHAPTER 7: LIMITATION OF RIGHTS
INTRODUCTION:
Section 36 is fundamental in this chapter as we discuss the exceptions to the limitation of fundamental rights.  We ask why this section is so important, section 36 makes it clear that the bill of rights may only be limited if a number of requirements have been met, and may never be limited for the convenience of doing so. It is pertinent to show the limitation is reasonable and justifiable in an open and democratic society
In the NICRO case home affairs tried to upstain prisoners from voting and in the court they failed to provide evidence that such limitation was justifiable and reasonable in a democratic society based on freedom, equality and human dignity and therefore failed and were ordered to correct there infringement against the prisoners.  
The limitation inquiry involves two main questions: the court must first ask whether the right is limited in terms of general application and if this is not so then the second question need not be asked, however the second question is if the limitation is reasonable in an open and democratic society based on human dignity, equality and freedom.
FACTORS TO TAKE INTO ACCOUNT TO DETERMINE REASONABLE AND JUSTIFIABLE:
1) The nature of the right, the importance of the purpose of the limitation
2) The nature and extent of the limitation
3) The relation between the limitation and its purpose
4) Less restrictive means to achieve the purpose
However according to the constitutional court has made it clear that these factors should not be taken to amount to a rigid test. 
According to the court the inquiry into reasonableness and justifiability requires a court to engage in a balancing exercise and arrive at a global judgment on proportionality, in the case of S v Bhulwana  the court places the purpose effects and importance of the infringing legislation on one side of the scales and the nature and effect of the infringement caused by the legislation on the other. The more substantial the inroad into fundamental rights, the more persuasive the grounds of justification must be.
In S v Makwanyane found that the rights affected by the death penalty were fundamentally important and that the death penalty constituted a severe and irrevocable infringement of these rights. The court found that the severity of the death penalty outweighed the importance of the limitation of the right.
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DEMARCATIONS OF RIGHTS AND SPECIAL LIMITATION CLAUSES
Demarcations are defined as what the scope of the right is by making it clear what falls outside of the entitlement of that right.
Special limitation authorises the state to make legislation or to engage in an activity which may have an impact on the right in question. Such as the right to practise of trade, occupation or profession such as a LLb however the state does have the right to regulate attorneys by providing for provisions such as one can only be an attorney when you have your LLb. 
CHAPTER 8: CONSTITUTIONAL REMEDIES
Remedies are what can be done if an unjustifiable violation or limitation has occurred.
There is an important nexus between having the right to a remedy and having the right to locus standi section 38 lists those who have locus standi in the constitutional court for a violated right.
The purpose of the constitutional remedies is not merely harm to an individual applicant but harm to a society as a whole, the violation impedes the realisation of the constitutional project of creating a just and democratic society
Appropriate relief in the case of a violation the courts have a flexible approach, in the Fose case the court held that it was in the courts discretion to issue appropriate relief in any circumstances where the constitution does not list the relief required for that violation. Section 172 permits orders of severance and reading in, limiting the retrospective effect of orders and even suspending orders of invalidity.
The following factors are relevant in granting relief in constitutional remedies:
1) A court may consider any number of factors when awarding constitutional relief such as: the effectiveness of the remedy, relief for all and not just the party concerned, separation of powers, the identity of the violator, nature of the violation, the consequences or impact of the violation on the victim, victim responsibility, and the successful possibility of the court order.
Declaration of invalidity:
In the Fose case the constitutional court referred to the supremacy clause which invalidates any law or conduct not consistent with the constitution. This is not a discretionary remedy. This remedy concerns only those provisions in law that are not consistent with the constitution and apply retrospectively even though they are only dealt with in principle. Controlling the impact of a declaration of invalidity in several ways:
Section 172(1)(b)(i) the constitutional court may limit the retrospective effects of such a declaration as such in the case of gay & lesbian’s equality case.
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Suspensions of declarations of invalidity ito s172 (1)(b)(ii) in terms of this section a court may temp suspend the effect of a declaration in the interests of justice and equity. This usually occurs where the court respects the separation of powers and given parliament an opportunity to rectify the inconsistency, this provision allows the constitutional court to put parliament on terms, if the matter is rectified the declaration falls away. Parliament can either correct it or create further legislation to correct the violation. 
Section 172(1)(a) provides that the law must be declared invalid to the extent of its inconsistency. This calls the court to cut out only the section or sentence that is inconsistent and leave the rest intact. It was said in the case of Coetzee: “although severability in the context of constitutional law may often require special treatment in the present case the trite test can be properly applied, if the good is not dependant on the can be separated if it still gives effect to the main objective of the statute. The test is in two parts 1st if it is possible to sever the invalid provisions and secondly what remains giving effect to the purpose of the legislative scheme.
Reading in of words into the statutory provision differs from interpreting a stature in conformity with the constitution, often referred to as reading down, it is aimed at avoiding inconsistency by adding words to remove the inconsistency as applied in s v Niemand.
Declaration of rights in section 38 of the constitution, a declaration of rights may be granted when no law or conduct is found to be inconsistent and the bill of rights whereas a declaration of invalidity flows from finding an inconsistency.
Interdicts: the constitutional court has used an interdict as a constitutional remedy for several occasions (City Council of Pretoria v Walker) there are both positive and negative interdicts and interim and permanent interdicts.
Interim interdicts the purpose of interim interdicts is to provide relief to preserve the status quo pending the adjudication of a dispute.
Final interdicts include prohibitory interdicts and mandamus requires an establishment of a clear right, an injury actually committed or reasonably apprehended and no other form of relief available. Mandamus in the name of the writ issued this enables the court to direct some person within jurisdiction of such superior court to do something which a superior has previously determined, this is not a writ for a right but an order made at the discretion of the court. This writ is issued to prevent disorder, it ought to be used on all occasions where the law has established no specific remedy and where the interests of justice are seen to be necessary.
Structural interdicts direct the violator to rectify the breach of a right under supervision, there interdicts are under socioeconomic right cases and consist of 5 elements: the court declares the respect in which the government has fallen short in its constitutional obligations, the court orders the government to comply with the obligations, the court orders the government to report within a certain time limit with steps that have or are to be taken, and the applicant is afforded the right to 
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Address the report and such report will become in order of court, failure to comply with obligations as set out in the court order will then amount to contempt of court.
Constitutional damages: nothing stops the courts from issuing relief where there is no specific relief for the victim or group affected. The general approach to constitutional damages was set out by the constitutional court in Fose which was followed in Carmichele. In the case of Fose it was held that the police were responsible for damages and this case brought effect to the following general principles:
1) In cases where the violation of constitutional rights entails the commission of delict an award for damages will seldom be available.
2) Even in circumstances where delictual damages are not available constitutional damages will not necessarily be awarded for a violation of human rights. The court held that in sa law delict was flexible and should in most cases be broad enough to cover any breach of constitutional rights
Other forms of relief include contempt of court, exclusion of evidence and administrative and labour law remedies.
Remedies for private violators of rights one must look at section 8(3) for guidelines, it doesn’t prescribe any particular type of relief for private violation. This section encourages one to look at existing legislation and common law to find a remedy for such a situation. In awarding damages the court must remain aware of the fact that it now constitutionalises that part of legislation or common law.
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The right to equality is a right that is unique with its history within South Africa, the new constitutional order focuses on a commitment to substantive equality. Section 9 contains the 1st substantive right in the constitution and protects the right to equality before the law and guarantees the law will protect people equally and prohibit unfair discrimination.
Section 9 of our constitution:
1) Everyone is equal before the law and is entitled to equal protection and benefit of the law
2) Equality includes the full enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect all groups of persons disadvantaged by discrimination.
3) The state may not unfairly discriminate directly or indirectly against anyone one or more grounds including race, gender , sex, pregnancy, marital status, ethnic origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.
4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds ito of section 3. National legislation must be enacted to prevent and prohibit unfair discrimination.
5) Discrimination on one or more of the grounds listed in section 3 is unfair unless it is established the discrimination is fair.
In the case of Prinsloo it was said that discrimination is “treating people differently in a way which impairs their fundamental dignity as human beings”
Direct and indirect discrimination direct appears on the face of law or conduct where indirect seems neutral and non-discriminatory we therefore examine the impact or effect of the discrimination. The presumption of unfair discrimination applies to both direct and indirect, if the applicant seeks to rely on indirect discrimination it will be necessary to adduce evidence to show the discrimination effect.
Stages of the enquiry to determine the violation of the equality clause laid down in the Harksen case: was one whether the conduct differentiates between people and categories of people and if so if this differentiation is legitimate or applicable by section 36 in general application. Stage 2 amounts to whether such discrimination is unfair, not all discrimination is unfair, one must establish what right in section 9 is being discriminated and if not listed in the section (unspecific) the applicant must prove the extent of merits in the differentiation of discrimination and how it impaired the dignity and humanity and affected them adversely.  Stage 3 is when the discrimination is found to be unfair and if it is capable of being justified by limitation clause in section 35.
Our two cases in Harksen where the government tried to push off people living in the fire escapes and the court interfered saying that they were obligated to find these people alternative housing.
The second case was Hugo were only woman prisoners were freed early with children under 12 and the men appealed saying this discriminated against them, the court responded that woman raise the children and fundamentally responsible for raising children and found that the discrimination was not unfair. When deciding in whether the discrimination is unfair one must consider the position of 
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the complainant and nature of the provision of power and the purpose of both views let it be the discrimination and the fact that it could be unfair if it was to be, the extent of the right that has been violated . 
It is stated in section 9(4) that the government must enact national legislation to prevent unfair discrimination between individuals and between organs and state and between the two. The Equality act is aimed at fulfilling this requirement and has 3 objectives, prohibiting unfair discrimination, providing remedies for the victims of unfair discrimination and promoting the achievement of substantive equality the act applies vertically and horizontally. 
In the equality act there are a few advantages for the applicant, it is the onus of the applicant to prove that she has a case by adducing evidence once the applicant has done this the respondent must prove that the discrimination did not take place on the grounds of unfair discrimination. The presumption of unfairness applies to discrimination both of the prohibited grounds and analogy grounds, this differs in where the discrimination is not specified in section 9 and the respondent must show that the causes of disadvantages undermines the human dignity and adversely affects the enjoyment of persons rights and freedoms in a serious manner that is comparable to discrimination on a prohibited ground as in the specified grounds of section 9. The act includes the specific instances of unfair discrimination on grounds of race, gender and disability and includes hate speech harassment and dissemination of information that amounts to unfair discrimination. 
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Dignity occupies a special place in the new constitutional order, section 10 in our constitution provides that “everyone has inherent dignity and the right to have their dignity respected and protected”. Dignity accrues to all persons and that right is not dependant on any limitation nor can it be lost through undignified behaviour. In the distinction to limitation of the right to have one’s dignity respected and protected and cannot be justified in the name of the countervailing interests.
In the case of Makwanyne in was held that the right to dignity lies at the heart of our constitutional order and that the right to life and human dignity as the most important human rights and the source of all other personal rights in the bill of rights.
DIGNITY & PUNISHMENT:
The circumstances in prison are a justifiable means of limitation to one’s dignity then others. Any infringement of a prisoners rights must be justifiable with reference to the objectives for placing them there. In the Makwanyane case it was held that the death sentence could be replaced with long term punishment. The German constitutional court was referred to when it was held that human dignity demands that dangerous criminals be incarcerated for life to prevent crime. It is 
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however a violation of the right to human dignity simply to banish a convict to a cell without giving that person a hope of release after a long period of time has passed. 
MARRIAGE AND FAMILY LIFE:
In the case of Dawood it was held that the right to dignity must be interpreted to afford protection to the institutions of marriage and family life. 
This protection extends to that of the core elements of spouses to live together as spouses in a community life , this case rounded the applications for immigrants violated this right to the extent that the fee prescribed to avoid marriages of convenience resulted in an infringement of this right.
The constitutional court indeed protected the rights of persons freely to marry and raise a family, the court said: the decision to enter marriage relationship and sustain such is a defining significance for many and impairs the achievement of personal fulfilment in an aspect of life.
OTHER CONSTITUTIONAL PROVISIONS WHERE DIGNITY FEATURES:
1. Section 1(a) proclaims that the republic is founded on the values of human dignity the achievement of equality and advancement of human rights and freedom.
2. A constitutional amendment which violated the human dignity would thus be subject to this heightened majority.
3. Section 7(1) states that the BOR affirms the democratic values of human dignity, equality and freedom.
4. Section 36(1) states that fundamental rights may be limited only to the extent that limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.
5. Section 39(1) enjoins the interpretation of the BOR to promote the values that underlie an open and democratic society based on human dignity, equality and freedom.
6. Section 35(2)(e) recognises the right of every detained person to conditions of detention that are consistent with human dignity.
Dignity is a value of human dignity informs the interpretation of many other rights.
The constitutional court’s equality test differentiation amounts to discrimination if it has the potential to impair the human dignity and the impact on their human dignity is also central to the inquiry whether the discrimination is unfair. The constitutional court explained in the Hugo case that the prohibitation on unfair discrimination seeks to avoid discrimination against people from disadvantaged groups. At the heart of prohibitation of this right is that it recognises the purpose of our constitutional order and democratic order, in a society where the human beings are accorded the equal dignity and respect regardless of the group they belong to.
The right guaranteed against cruel inhuman and degrading punishment. In the case of S v Williams the court held that the basic concept of this is to afford the dignity of a person and the acknowledgement of society’s concept of decency and human dignity.
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The right to vote is a badge of dignity and personhood as sustained in the August case, every citizen is entitled to vote.
In the case of PE Municipality v Various occupiers the court argued that No one may be deprived of property except in terms of law of general application and no law may permit arbitrary deprivation of property.
In the case of National Coalition of Gays & Lesbians the court said that it found that the offence of sodomy to be unconstitutional because it breaches the rights of equality, dignity and privacy. It was also said that the sting of the past and continued discrimination against gas is a clear message that same sex relationships are not worthy of human respect and it denies gays that which is foundation to our constitutional and the concepts of equality and dignity, this is deeply demeaning and frequently cruel effect of undermining the confidence and sense of self worth and self respect of lesbians.
It was held in NM v Smith & MEC for Education v Pillay & Christian Education V Minister that our rights to freedom of expression, culture and freedom of religion is embedded in our constitution. The test must always remain whether the measure under scrutiny promotes or retard the achievement of human dignity, equality and freedom.
The presumption of innocence is a vital right enshrined in our constitution. In the case of S v Manamela it was held that the presumption of innocence protects the dignity of an accused, where the state must prove beyond a reasonable doubt that he is guilty. The justification for doing so must be to establish clearly and convincingly. Human dignity also plays an important right in the proportionality test which is used to determine whether a fundamental rights limitation is valid because it limits the complainants human dignity.
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Socioeconomic rights have been singled out for many years for the following reasons:
1. Their historical importance;
2. They are rights that place a positive duty on the state
3. Because they raise particular problems in regard to the dividing line between principle and policy.
The challenge of constantly improving the quality of life and to free the majority of inhabitants from poverty. The constitution realises the need to constantly improve living conditions and therefore the protection of socioeconomic rights, these include the right to basic education, including the right to adult education, the right not to be refused emergency medical care, the right to basic nutrition, shelter, basic health care, social services. Everyone has the right to have access to adequate housing, sufficient food and water and social security. 
FUNDAMENTAL RIGHTS:
CHAPTER 11: SOCIOECONOMIC RIGHTS

Section 26: the right to housing. 
Section 27: the right to health care, food, water and social security.
Section 28: Children have the right to basic nutrition, shelter, basic health care services and social services.
Section 29: the right to education.
First generation rights are those that are traditional liberal rights or the so-called civil and political rights, they are called negative rights because they impose a duty on the state to act in a certain way. Second generation rights are socioeconomic rights known as positive rights they impose an obligation of the state to ensure the needs of society are met.
A negative obligation means that the state are not to interfere,, negative protection means that the court can prevent the state from acting in the ways that violate socioeconomic rights. The positive dimension of the right lied in the fact that the state must take all necessary steps to ensure the full enjoyment of this right. The state must take all reasonable legislative and other measures within its available resources and to realise these rights progressively.
Justiciability refers to the extent to which socioeconomic rights can and should be enforced by the court, the two objections held in the 1st certification case related to the separation of powers and the issue of polycentricity. In respect to the separation of powers the state argued that for the courts to dictate the way the state divides resources would be an infringement of powers, the arguments against polycentricity related to budgetary constraints and the difficulties that arise if the court was to allocate the state’s resources. The court held that the objections was that the inclusion of these rights would not violate the separation of powers doctrine , the positive aspect of the right would require the state to adopt a reasonable measures to comply with its constitutional obligation. The constitutional court confirmed that socioeconomic rights were justiciable and in addition to their positive aspect could be negatively protected from improper evasion by the executive or legislative branches. 
The state must create a legal framework that grants individuals the legal status, rights and privileges that will enable them to pursue their rights. The court can test the reasonableness and measure by requiring the state to explain the measures chose and the account in progress for same. Of course this is subject to the limitation of the states resources, if they do not have adequate resources at that time the situation can be re-visited at a later stage. 



