[bookmark: _GoBack]WHO IS AN “EMPLOYEE”?
The primary aim of the LRA is to promote sound relations between employers and employees in the workplace. Workers who are not employees fall outside the scope of the LRA and are, amongst others, not entitled to protection against unfair dismissal. It is important to draw distinction between employees and other workers who do not qualify as employees, so called “independent contractors” (hard to distinguish between the 2 because they closely resemble each other) 
An independent contractor is contracted to perform a specified task or to produce a specific result
While an employee is appointed to render personal services in terms of a job description.
[image: ]
The LRA, the BCEA, the EEA and the SDA all use the same definition of an employee.                                                           This definition states that employee is:
a. Any person, excluding independent contractor, who works for another person or for the state and who receives, or is entitled to receive, any remuneration
b. Any other person who in any manner assist in carrying on or conducting the business of an employer
The first part (a) includes both employees in the private sector and public sector. The definition also includes domestic and farm workers as employees. Part (a) incorporates the common-law contract of service (the location conduction opera rum in common law) and excludes the contract of work (the location conduction operis in common law) which relates to an independent contractor.
The second part (b) includes any person who in any manner assists in carrying on or conducting the business of an employer. This part is couched in broader terms and can include various categories of workers, which complicates the matter further as far as the distinction between an employee and independent contractor is concerned.
Such categories include permanent employees, temporary employees, casual workers, contract workers, part-time employees, self-employed people, and other such as seasonal workers or those working from home. It is easy to confuse fixed-term employee with independent contractor.
The difficulty of determining who qualifies s an employee and who does not has prompted the courts to formulate various tests to distinguish between employees and independent contractors. 


GUIDELINES TO DISTINGUISH BETWEEN EMPLOYEES AND INDEPENDENT CONTRACTORS
The courts have given guidelines to distinguish between employees and independent contractors, and developed three tests in this regard. There are:
· The control test
· The organisation test
· The dominant impression test
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These tests helped clarify the concept of employee but were not sufficiently clear to solve the problem. As a result the LRA and BCEA were amended in 2002 to include a rebuttable presumption as to who would be regarded as an employee.  The presumption implies that as soon as one of the factors, listed in section 200A of the LRA or section 83A of the BCEA, is found to exist in the relationship between the two parties, there is presumed to be an employment relationship. The other party then has the opportunity to show, on a balance of probabilities that no employment relationship exists. The presumptions will, however, not apply to any person earning more than the amount determined by the Minister in terms of the BCEA, and to a work arrangement involving persons who earn amounts equal to or below the amount determined by the Minister
Section 200A reads as follow:
Until the contrary is proved, a person who works for, or renders services to, another person is presumed to be an employee, if any one or more of the following factors are present:
a. Manner in which the person works is subject to control or direction of another person
b. Persons hours of work are subject to the control or direction of another person
c. The case of a person who works for an organisation, the person forms part of that organisation
d. Person has worked for that other person for an average of at least 40 hours per month over the last three months
e. Person is economiclly dependent on the person for whom he or she works or renders services.
f. Person is provided with tools of trade of work equipment by other person
g. Person only works for or renders services to one person
Section 200A and 83A should be read in conjunction with the Code: who is an employee? The code incorporates the three tests developed by the courts but it goes further and provides guidance for the possible interpretation and application of these tests in a modern context.

For example, as far as control is concerned the code determines:
· Control includes the right to determine what work the employee will do, in what manner and what he employees working hours will be
· Control may be a term of contract, but even where it is not specified in the contract, it does not necessarily mean there is not a contract of employment.
As far as the organisation test is concerned the code states inter alia that:
· The traditional workplace no longer exists and the employee does not need to work from the employers premises to indicate that there is an employment relationship
· The tools of trade provided by the employer should not be interpreted narrowly and may range from a modem or cell phone package to set of screw drivers
As far as the dominant impression test is concerned, the code confirms the importance of this test. It states that there is no single decisive factor to determine the existence or absence of an employment relationship. Therefore all factors should be taken into account when determining the type of relationship
The ode also contains a table (developed from case law on the subject) wherein an employee and independent contractor are compared. This table can be used as part of the application of the dominant impression test.
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The courts are generally more in favour of a purposive expansive interpretation than a restrictive approach to the definition of an employee in recent years. 
When an interpretation has to be done, the definition of employee, the contract of employment and the presumptions must all be considered together



Despite these classifications, the legislature recently saw it fir to also propose a new definition of “contract of employment” and “independent contractor”
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A definition for an independent contractor has also been proposed: 
[image: ]	[image: ]




CATEGORIES OF EMPLOYEES 
To complicate matters further when distinguishing between independent contractor and an employee, there are different categories o employees. In particular, temporary employees and independent contractors are easily confused. The most common categories of employees are: 
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The terms “temporary employees” “casual workers” “part-time employees” and “contract workers” are often used in interchangeably and these workers are generally known as “temporary employees” or “atypical workers” Ironically, such workers are currently greater in number than the ordinary employees which the LRA and the BCEA (origaninally) set out to protect. They generally work fewer hours compared to permanent employees. They are often excluded from additional employment benefits such as medical aid and pension funds.
The definition of employee however, does not differentiate between different categories of employee. It can thus be accepted that all categories of employees are included in the definition of an employee and therefore qualify for protection under labour laws
To clarify this further, proposals have been made to redefine an employee and to regulate fixed-term employee to a larger extent
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With regard to fixed-term contract, note the following.
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UNPROTECTED WORKERS 
ILLEGAL WORKERS 
In terms of the common law an unlawful contract is void (or voidable) under criminal law, any unlawful conduct is punishable by a court of law. However, an important distinction has been made between protection in terms of the Constitution or in terms of LRA for illegal workers 
In “Kylie” vs. CCMA & others, the Labour Court initially held that a prostitute was not entitled to protection against unfair dismissal in terms of the LRA as the courts (and CCMA) would not sanction or encourage illegal activities. However, a decision was overruled by the Labour Appeal Court in “Kylie” vs. CCMA & others which held that the scope of rights under the constitution is extremely board and extends to everyone. This includes sex workers, even if the full range of remedies available in terms of the LRA may not be available to them. 
This means that a prostitute will have a right to fair labour practises as a result of the employment relationship. This relationship exists despite the illegality of the type of work performed. Due to the fact that there cannot be a valid contract of employment, she will not be protected against unfair dismissals. Her claim will therefore be in terms of section 23 of the Constitution via the civil court.
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A similar question arose in Discovery Health Limited v Commission for Conciliation, mediation and arbitration & other, where the court had to decide whether an employee with a valid contract of employment but without a valid work permit could claim unfair dismissal. The court looked at the Immigration Act, which prohibits employment of an illegal foreigner. Any employer who knowingly employees illegal foreigners or foreigner in contra version of the act commits an offence.
What the Immigration act is aiming to achieve, is to deter employers from intentionally hiring workers not authorised to work in terms of the act, as it can be accepted that the legislature would not have intended to allow an employer, through criminal conduct in employing unauthorised works, to escape its obligations in terms of the employment contract. However, it is important to note that the employer who employs an illegal foreigner may not refuse to pay that worker on the basis that the worker is an illegal foreigner. In other words, an illegal foreigner may still be able to enforce his contractual rights against the employer
Similar to the Kylie case, the court in Discovery Health held that the fact that illegal foreigners will not receive any protection under labour legislation, however, does not mean that there is absolutely no protection from them, these workers may still be protected by the Constitution, which, inter alia, guarantees everyone’s right to dignity and guarantees everyone the right to fair labour practices.
The labour appeal court has therefore accepted that although an employment contract is required to claim labour rights in terms of the LRA (and other labour laws) section 23 (1) of the Constitution provides broader protection than labour laws. If a worker is in a work relationship “akin to an employment relationship he can enjoy the protection to the right of fair labour practices. It is also important to note that one of the purposes of constitutionally entrenched labour rights is to protect vulnerable workers, such s illegal foreigners or prostitutes. The infringement of person’s labour rights can also constitute an infringement on the right to dignity as mentioned above. It cannot be envisaged, however, that labour rights should also be extended to those who work illegally, as those rights are limited to those working legally. Amendments are also proposed to regulate the employment of foreign works. 
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· That protection against unfair dismissal and unfair labour practise is not shared between the TES and the client.
In order to address these concerns substantial limits to the operation of TES have been proposed
[image: ]
A new definition of employer has also been proposed 
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The protective reach of the umbrella referred to in paragraph 1 above, has therefore been clarified. 
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