[bookmark: _GoBack]DISMISSAL IN GENERAL                 
                                                                                                                                                                              Section 185 (a) of the LRA  - every employee has the right to not be unfairly dismissed. A dismissal can be fair, unfair, or automatically unfair. The definition of dismissal indicates what actions performed by the employer would bring the employment relationship to an end. If an employee alleges that the termination amounts it unfair dismissal, he must prove that he:
· Is an employee (in order to fall under the protective scope of the LRA)
· Was dismissed (in terms of the one of the actions listed in section 186)
Burden of proof then shifts to employer, who must prove that the dismissal was not unfair. To do this is by providing:
· That there was a fair reason for the dismissal (substantive fairness) 
·  That a fair procedure was followed (procedural fairness)
"Dismissal" means that:                                                                                                                                                                                                                     a) an employer has terminated a contract of employment with or without notice                                                                               b) an employee reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favrouble terms, or did not renew it                                                                                                                           c) an employer refused to allow an employee to resume work after she took maternity leave in terms of any law, collective agreement or her contract of employment                                                                                                                                              d) an employer who dismissed a number of employees for the same or similar reasons has offered to re-employ one or more of them but has refused to re-employ another                                                                                                                                                  e) an employee terminated a contract of employment with or without notice because the employer made continued employment intolerable for the employee                                                                                                                                                       f) an employee terminated a contract of employment with or without notice because the new employer, after a transfer in terms of section 197 or section 197A, provided the employee with conditions or circumstances at work that are substantially less favrouble to the employee than those provided by the old employer          
DEFINITION OF DISMISSAL   
                                                                                                                                                                                          Termination of a contract by the employer with/out notice       
                                                                                                                                                                                                        “N is caught red handed stealing – after disciplinary – dismissed with one month notice, instead of allowing him to work, he is paid out for the month”                                                                                                                                 Normal/ most common form of dismissal. The notice periods referred to in this section refer to the minimum requirements for such periods in terms of the BCEA. Whether it was fair or not, is a separate enquiry that will be answered with reference to the requirements of substantive and procedural fairness                                                    Where the employee committed a serious breach of contract, the employer may terminate the contract summarily, immediately (without notice) despite the fact that the employee will forfeit his notice, when summarily dismissed, the employee must still get an opportunity to be heard   



                                                                             
Refusal/failure by the employer to renew a fixed term contract  
 
 If an employee reasonably expects the employer to renew a fixed term contract of employment on the same or similar terms, but the employer offers to renew it on less favrouble terms, or does not renewal it at all, this will constitute a dismissal.                                                                                                                                                                            The main question is such a situation will revolve around whether the employers conduct created a reasonable expectation that the fixed term contract would be  renewed. Examples of conduct that would create such a reasonable expectation are previous renewals or assurance of renewal.                
Refusal to allow an employee to resume work after maternity                                                                                     
If an employer refuses to allow an employee to resume work after having taken maternity leave, the refusal (termination) will qualify as a dismissal. In terms of the BCEA, an employee is entitled to four consecutive months (unpaid) maternity leave. This specific part of the definition of dismissal is an indication of the strong protection afforded by the LRA to female employees whose job security is jeopardised during maternity leave. This is also in line with the ILO Convetion 183 on maternity protection. It is important to read this definition of dismissal against the backdrop of the definition of “automatically unfair dismissals” which defines a dismissal relating to pregnancy as automatically unfair.       
                                                                                                                                                                                                    Selective re-employment                                                                                                        
 Where an employer dismissed a number of employees for the same/similar reasons, and offers to re-employee one or more of them, but refuses to re-employee another, this will constitute in dismissal. This type of dismissal will not necessarily be unfair. If an employer retrenched employees, and the financial position of the business improves, the employer may re-employ some of the employees. It will not be unfair selective re-employment as long as the employer followed a fair procedure and can justify the selection of re-employment.       
 Constructive dismissal        
                                                                                                                                                                                                    Where an employee resigns because the employer made continued employment intolerable for the employee, it will constitute a dismissal, better know as a constructive dismissal. Although the employee (and not the employer) terminates the contract, it was not done voluntarily. The employers conduct made it impossible for the employee to continue working for the employer                                                                                                                                                                                                     The following three elements must be present to succeed with a claim of constructive dismissal:
· The employee must show that he resigned 
· The employee must show that the reason for resignation was that continued employment became intolerable
· The employee must show that it was the employers conduct that created the intolerable circumstan                                                                                                                                                                                      
Less favrouble terms after the transfer of business. Also a form of constructive dismissal. This part of the definition of dismissal should be read in conjunction with section 197 and 197A of the LRA, which were designed specifically to protect the interest of employees who are transferred between employers. If the employee resigns because condition/circumstances at work under the new employer are substantially less favrouble than under the previous employer, such a termination will constitute dismissal.    

The LRA aims to protect job security (on more or less the same terms) of an employee affected by the transfer of a business as a going concern from one employer to another, both in the ordinary course of business and in circumstances of insolvency. In both these instances a contract of employment must continue under the new employer on terms and conditions that are on the whole not less favrouble to the employee than those under previous employer. Therefore, if the employees working conditions are substantially less favrouble than those provided by the previous employer, he can, with or without notice, terminate the contract of employment and claim constructive dismissal                 

AUTOMATICALLY UNFAIR DISMISSALS                                                                                                                        
The concept of automatically unfair dismissals                                                                        
  The LRA defines automatically unfair dismissal in section 187. The motivation for creation of this specific category of dismissal is to provide a remedy to an employee when a basic right of the employee has been infringed. The only reason that may justify the infringement of a basic right of the employee will be of:
·  It is an inherent requirement of the
· An employee was dismissed because he has reached the normal/agreed retirement age
Automatically unfair dismissal - more severe maximum penalty than ordinary unfair dismissal (24 months salary) The LRA regards nine types of dismissals as automatically unfair                                                                                                                                                                                      A dismissal is automatically unfair if the employer, in dismissing the employee, acts contrary to section  9section 5 confers protections relating to the right to freedom of association and on members of workplace forums) or if the reason for the dismissal is :                                                       
a) that the employee participated in or supported, or indicated an intention to participate in or support, a (protected) strike or protest action                                                                                                                                                                              b) that the employee refused, or indicated an intention to refuse, to do any work normally done by an employee who at the time was taking part in a (protected) strike or was locked out, unless that work is necessary to prevent an actual danger to life, personal safety r health                                                                                                                           c) to compel the employer to accept a demand in respect of any matter of mutual interest between the employer and employee                                                                                                                                                                                                                                               d) that the employer took action, or indicated an intention to take action against the employer by  exercising any right conferred by this act, or participating in any proceedings in terms of this act                                                                                                                                                               e) the employers pregnancy, intended pregnancy, or any reason related to her pregnancy                                           f) that the employer unfairly discriminated against an employee, directly ot indirectly, on any arbitrary ground, including, but not limited to race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, language, marital status or family responsibility                                                                                                                                                                                                                             g) a transfer, or a reason related to a transfer, contemplated in section 197 or 197A                                                                  h) a contravention of the protected disclosure act, 2000, by the employer on account of an employee having made a protected disclosure defined in that act
The employer acts contrary to an employee's right to freedom of association         
Freedom of association - employee’s right to join a trade union, belong to one, and  participate in the activities (including the right to strike) if an employer dismisses an employee because he exercises one of those rights, the dismissal will be automatically unfair.                                                                                                                                  If a senior manager is also a member of a trade union, there is potential for conflict of interest, since a managerial employee may have access to information that can harm the employer if divulged to the union. At the same time he cannot be dismissed when exercising the right to freedom of association. Cannot be prevented from joining union, he should act in good faith, must be careful in balancing the interest of the union and employer                                                                                                                  
Participation or supporting a protected strike or protest action           
If dismissed for participating in protected strike/protest action, this will constitute automatically unfair dismissal. Protection extends to protected strikes only. There are 2 exceptions to the rule. Employees may be dismissed during a protected strike in cases of: 
·  Misconduct
· Operation reasons 
Refusal to do the work of employees who are on protected strike             
This is a further protection against infringement of the right to freedom of association. If an employer dismisses an employee for refusing to do work which is normally done by an employee who takes part in a protected strike, it will constitute an automatically unfair dismissal. If the employee however refuses to do his OWN work while the other employees are on strike, it will amount to insuboradance.                                                                                                              Compelling an employee to accept a demand made by the employer                                                                                                                                          If an employer dismisses an employee because the employee would not accept a demand made by the employer, this will constitute an automatically unfair dismissal. Aka - lock out dismissal. Such a dismissal is regarded as automatically unfair because an employer is in effect bullying the employee by threatening him with dismissal if the employers demand is not acceded to.  Importantly this protection must be seen against the employers right to change workplace rules and practices. T&C can only be changed by way of negation. The prohibition against lock-out dismissal is there to ensure that, in this process, the employer does not extent unfair pressure by threatening employees with dismissal.        
                                                                                                                                                                                                    Exercising rights against the employer                                                                           
 Where an employer dismisses an employee for exercising his rights granted by the LRA against the employer, this will constitute an automatically unfair dismissal. This protects the sanctity of the LRA and prohibits the victimisation of employees who exercise rights in terms of the LRA.
Pregnancy, intended pregnancy or any reason related to pregnancy                                                                                           
 If an employer dismisses an employee because of pregnancy, intended pregnancy or any reasons related to pregnancy, this will constitute an automatically unfair dismissal. This provision has given rise to more litigation than any other automatically unfair reason for dismissal       
Unfair discrimination                                         
 A dismissal automatically unfair discrimination against an employee, directly/indirectly, on any arbitrary ground, including but not limited to race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, political opinion, culture, language, marital status or family responsibility.   However some measures of discretion is allowed as to the fairness of the dismissal if the reason for the discrimination is based on:
· The inherent requirements of the particular job
· Age, if the employee has reached the normal or agreed retirement age 

Transfer of a business       
                                                                                                                                                                                            Dismissal because of a transfer of business as a going concern will be automatically unfair. The circumstances each case will determine the period after transfer for which this protection will last. For example, an employer who buys a business as a going concern is entitled to restructure the business. But if, for example, all the transferred employees are dismiss as a result of the restructuring that will probably be automatically unfair.                                                                                                                         
Protected Disclosures                                                                                                        
Dismissal for making a protected disclose (blowing the whistle) in terms of the PDA will be automatically unfair. The PDA defines what actions will constitute a protected disclose  
                                                                                                                                                                                                       Dispute resolution for an automatically unfair dismissal   
                                                                                                                                                                                                                 The onus of proof - In addition to showing that he was dismissed, the employee must also allege that the dismissal was for one of the reasons above. The employer must then show that it was not for one of those reasons – if it was, then the dismissal was automatically unfair. If the dismissal was based on unfair discrimination, it may be justified by the inherent requirement of the particular job, or by the employee’s age, if the employee has reached normal or agreed retirement age   
                                                                                                                                                                                                               Dispute resolution for an automatically unfair dismissal                                                                                                                 Dismissed by employer                                                                                                                                                     Employee must within 30 days from date of dismissal, refer dispute for conciliation to CCMA/bargaining council (Conciliation successful/matter resolved)                                                                                                                                                Matter is not successfully conciliated                                                                                                                                                    Matter is referred for adjudication by Labour Court                                                                                                         Labour Court makes ruling                                                                                                                                                          Appeal to Labour appeal court                         
FAIR DISMISSAL IN TERMS OF THE LRA                                                                                
Main provision regarding dismissal found in sections 186 &188. LRA makes provision for fair dismissal, dismissal for fair reasons and using the correct procedure. Although dismissal is an option in certain circumstances, the LRA ascribes to the principle of progressive discipline. Disciplinary action should be used to make employees aware of the standards of conduct required of them. Dismissal should be reserved for cases of serious misconduct or repeated offences. As an alternative to dismissal, the employer should consider, inter alia:
· Counselling
· Warning
· Informal correction    



                                                                                                                   
Dismissal for misconduct 
                                                                                                                                                                                                   Substantive fairness          
                                                                                                                                                                                                        Dismissal based on misconduct - employee is at fault, by breaking a workplace rule. In terms of the Code: Dismissal, all employers should adopt disciplinary rules to ensure that employees know the required standards of conduct. 
This must be communicated to them in manner that they understand. These may vary depending on the size and the nature of the workplace. The employer’s rules must create certainty and constitute in the application of discipline 
Some rules are known, duty to act in good faith, that they apply implicitly and need not be included in the contract of employment. Even though misconduct is a recognised reason for dismissal, it still needs to be substantively fair. 
The Code: Dismissal sets the following requirements for substantive fairness: 
·  Did the employee contravene a rile or standard regulating conduct in, or of relevance to the workplace                                                                                                                                      
· If so, was the rule valid and reasonable? this is normally determined with reference to the need of the workplace and business                                                                                                                              
·  Was the employee aware of the rule, or could he reasonably be expected to have been aware of it. An employee can only be punished if he knew that the conduct was  unacceptable and that a transgression of this rule could lead to dismissal                                                                                        
· Was the rule consistently applied by the employer - employer cannot enforce a rule which had previously been ignored. Historical inconsistency, because present conduct is inconsistent with past conduct. If a rules to be enforced in future, the employer must inform employees beforehand. If, at a given time, an employer’s treatment of several employees guilty of the same offence is inconsistent, that would be " contemporaneous inconsistency"                                                                                                                                                     
· Is dismissal an appropriate action for contraventions of the rule? dismissal should be seen as a matter of last resort. not appropriate for first offence, unless serious misconduct, renders relationship intolerable. Dismissal will depend on circumstances: length of service, previous disciplinary records, personal circumstances, nature of the job, circumstances of the infringement itself unacceptable and that a transgression of this rule could lead to dismissal                                                                                        
Application of substantive fairness 
                                                                                                                                                                                                                 Case law provides examples of various forms of misconduct for which employees have been dismissed. The basic duty that has been breached in all cases of misconduct is the common law duty to act in good faith towards the employer. 
The best way to determine if conduct constitutes misconduct, is to determine whether the employee did not perform a duty expected of him
Circumstances will determine if dismissal would be appropriate penalty                                                                                AWOL - employee does not want to terminate contract, but stays away from work without leave. Warrants dismissal if the period of absence is unreasonably long. If the employee returns after a few days with letter to show reason for absence, hospitalisation, imprisonment, dismissal will not be appropriate
Desertion - employee, without resigning stays away from work, with intention of terminating contract. The employer terminates contract by disciplinary in absence. If employee returns after dismissal, must be given opportunity to be heard         
                                                                                                                                                                                                               (a) Unauthorised absence from work, abscondment, desertion and time related offences 
Principle
The primary responsibility of an employee is to make his service available to the employer. If an employee fails to report for work, he is in breach of the employment contract. The circumstances of the employee’s absence will determine whether the employee can be disciplined and ultimately dismissed. For example, an employee cannot be dismissed for one incident of late coming, but dismissal may be appropriate for repeated incident off late coming                                                                                                             
(b) Attitudes of hostility, abusive language, racism and insubordination
Principle 
An employer may expect of employees to work together in a reasonable harmonious relationship
(c) Theft (including petty theft, stock losses) team misconduct, dishonesty, and breach of the trust relationship          
Principle 
Theft by an employee causes irreparable harm to the relationship of trust and confidence between the employer and employee, and it would be fair to dismiss such a thieving employee
Team misconduct - dismiss group                                                                                                                                                              If there is a sufficiently close link between the misconduct of the employee and the employment relationship, the employer can discipline the employee for such misconduct: after hours and/or off the employers premises, provided that the links exists in the particular circumstances                                                       
d) Other forms of misconduct                                                                                                                                              
 Number of other forms of misconduct that may warrant dismissal = assault, conflict of interest, damage to property, intimidation, sexual harassment, alcohol & drug abuse                    
The approach followed thus far will apply also in determining whether the employees conduct constitutes misconduct. The employer must then follow rules relating to substantive and procedural fairness in terms of the LRA 
Procedural fairness 
                                                                                                                                                                                                              Procedural fairness is as important as substantive fairness for a dismissal based on misconduct (as in fact for all other dismissal)                                                                                                                                                                                     The requirements for a procedurally fair dismissal based on misconduct are set out in a checklist that must be followed to ensure that the process complies with the provision of the LRA in this regard. However, in informal working environments, it will be somewhat awkward to follow this process.                                                                           The main principle is that the employer must give the employee an opportunity to be heard and defend himself against allegations. If that happens in a more informal manner, it will also constitute a fair processes          
Checklist to ensure a procedural fair dismissal                                                                                                                                    - did the employer conduct an investigation to determine whether there are grounds for dismissal                                                                                                                                                 - did the employer notify the employee of the allegations (in a form and language that the employee can reasonably understand)                                                                                                                                                                             - did the employee get reasonable time to prepare                                                                                                                                    - was the employee allowed to state a case in response to the allegations                                                                                          - was the employee allowed the assistance of a union representative or co-employee                                                                                                                                                                                      - did the employer, after the enquiry, communicate the decision taken, and furnish the employee with written notification of the decision as well as the reason for the decision                                                                                                                                         - if the employee is dismissed, did the employer remind him of any rights to refer the matter to a bargaining council or the CCMA                                                                                                                                                                Special reminder 1: Discipline against a union representative or an employee who is an office bearer or official of a union, should not  be instituted without first informing and consulting with the union                                                                                                                                                                  Special reminder 2: An employer can dispense with a pre-dismissal hearing only under exceptional circumstances, namely in crisis-zone situations (where there is a danger to life or property) and if the employee waives his right to a hearing
Dispute resolution for a dismissal based on misconduct     
- Dismissed by employer                                                                                                                                                                       -  Employee must within 30 days from date of dismissal, refer dispute for conciliation to CCMA/bargaining council (Conciliation successful/matter resolved)                                                                                                                                                                              - Matter is not successfully conciliated                                                                                                                                                - Matter is set down for arbitration at bargaining council/CCMA                                                                                                    - Commissioner makes award                                                                                                                                                                - Review by Labour Court is possible in limited circumstances         
Dismissal for incapacity                      
 Incapacity is regulated in terms of section 188 of the LRA, and is defined as consisting of poor work performance and ill health or injury. Incapacity involves some form of behaviour, conduct or inability which is neither intentional nor negligent. Dismissal based on incapacity - no fault dismissal. The LRA recognised two types of incapacity:                                                                                                                                                                           - Poor work performance - during probation, after probation                                                                                                                  - Illness or injury - temporary illness, permanent illness                                                                                             Sometimes difficult to determine whether an employee’s conduct constitutes misconduct or incapacity - fine line. Exp senior employee misrepresented qualification, drunk at work - misconduct, alcoholic & drug abuse - incapacity, recommends counselling and rehab rather than dismissal                   
The circumstances of the case will indicate whether it is a matter of misconduct or of incapacity based on substance abuse     
                                                                                                                                                                                                                  Poor work performance during probation
LRA distinguishes between employees on probation and those who have completed                                                                                                                                                                          Purpose of probation - determine if employee can perform job, LRA still requires employer to act fairly towards probationary employee. Has to give following assistance before dismissal for poor work performance:                                                                                                                          - evaluation, instruction, training, guidance, counselling                                                                                                                     - make clear performance standards, where he falls short                                                                                                    - assistance and opportunity to improve                                                                                                                              
 Required assistance and probation period, determined by nature of job.  If dismissed during probation - give chance to respond to allegations, assisted by union rep or co-worker (can’t be dismissed with 24hours notice) Protected by BCEA & LRA - entitled to disciplinary hearing and must be given notice.                                                                                          Poor work performance is probation problematic. Purpose - to see if he can do work, if he can’t, the question is to what extent the employer must help the employee. The reason for dismissing a probationary employee can be "less compelling" than those for dismissing an employee whose appointment has been confirmed
                                                                                                                                                                                                                     Poor work performance after probation                                                                                                                                after probation, employee who is permanently appointed, employer must be careful when considering dismissal based on poor work performance. Should consider other ways, short of dismissal, to remedy matter. Before dismissal, an employer should:                                                                                                                                                        - investigate to determine the reason for the unsatisfactory performance                                                                                         - give appropriate evaluation, instruction, training, guidance or counselling                                                                                                      - give the employee a reasonable period of time to improve                                                                                                                - if the employee then continues to perform unsatisfactorily, he can be dismissed for poor work performance                                                                                                                   -  during this process the employee has the right to be heard and to be assisted by a union rep or co-employee                   
Ill health or injury 
                                                                                                                                                                                                                The code: dismissal distinguishes between temp/permanent illness or injury. LRA allows for dismissal of ill or injured employees. by way of the provision, it aims to provide job security in that an employer is compelled to: 
 - consider alternatives before dismissal                                                                                                                                               -  get input from the employee on alternatives before the employee is dismissed                                                            
 The Code: specifically states that an employer should attempt to accommodate in the workplace an employee injured n duty -  employers may adopt the most cost-effective means that are consistent with effectively removing the barriers to a person being unable to perform the job and equal access to the benefits and opportunities of employment. This will include: adapting existing facilities to make them accessible or reorganising work stations, adjusting working time & leave. Does not have to accommodate qualified applicants/employee - unjustifiable hardship.                                                                                                                                                                       The LRA aims to prevent employers from dismissing employees because of injury/illness. Sometimes in permanent illness - only thing to do. In cases of temporary, it’s even more difficult question - because possibility exists that the employee can return to previous position 
                                                                                                                                                                                                        Substantive fairness:                                                                                                                                                                                 - the employer must make an informed decision                                                                                                                                - the employer must determine whether or not the employee is capable of performing the work                                                                                                                                                     - if not capable, the employer must: determine extent to which the employee is able to perform, the extent to which the employees work circumstances might be adapted to accommodate disability, where this is not possible, the extent to which the employees duties might be adapted  
                                                                                                                                                                                                              Procedural fairness:                                                                                                                                                                              - employee gets an opportunity to respond and make suggestions                                                                                                 - the employer must consult with the employee                                                                                                                                   - the employer must consider the available medical information                                                                                                      - the employer must attempt to accommodate the employee where reasonably possible                     
Checklist:                                                                                                                                                                                          - The nature of the job                                                                                                                                                               - Period of absence                                                                                                                                                                                               - Seriousness of illness or injury                                                                                                                                                           - Possibility of securing a temp                                                                                                                                                              - Degree of incapacity                                                                                                                                                                            - The cause of incapacity: if the employee is incapacitated as a result of a work-related illness/injury, the obligation on the employer to accommodate the incapacity of the employee is more onerous                                                                                           Employees who become disabled during employment, should, where practicable, be reintegrated into work. If an employee is, or becomes a person with a disability, the employer should keep in touch with the employee and where practicable encourage early return to work.  Vocational rehab, transitional work programmes, flexibale working time                                                                                                                     
 Dispute resolution for a dismissal based on incapacity                                                                                                               - Dismissed by employer                                                                                                                                                                         -  Employee mustm within 30 days from date of dismissal, refer dispute for conciliation to CCMA/bargaining council (Conciliation succesful/matter resolved)                                                                                                                                                                              - Matter is not succesfully conciliated                                                                                                                                            - Matter is set down for arbitration at bargaining council/CCMA                                                                                                    - Commissioner makes award                                                                                                                                                                - Review by Labour Court is possible in limited circumstances                                                                                        Example - P breaks neck, while painting - paralysed, K brakes arm (Work for L)                           
Depending on the circumstances, the following laws apply:                                                                                            LRA: this act protects them against unfair dismissal. Neither P, who is permanently incapacitated, nor K, who is temp incapacitated, can be dismissed unless the employer complies with substantive and procedural fairness                                                          BCEA: this act regulates sick leave and will determine the period of absence                                                                                  EEA: this act deals with the prohibition of discrimination on the basis of disability and people with a disabilities also qualify as designated employees                                                                                                                                         COIDA: since both K & P were injured on duty, they will probably qualify for compensation in terms of COIDA                                                                                                                       If P and K do not qualify for a benefit in terms of the COIDA they may claim from UIA       
                                                                                                                                                                                                                  Dismissal for operational requirements   
                                                                                                                                                                                                       Definition of operational requirements                                                                                                                                                         No fault dismissal - termination not result from action/fault of the employee                                                                                                    Defined by the LRA, distinguishes four broad categories of operational requirements:                                                                                   - economic needs                                                                                                                                                                                            - technological needs                                                                                                                                                                              - structural needs                                                                                                                                                                                      - similar needs, cases where: the employees actions or presence have a negative effect on business, conduct has led to a breakdown of the trust relationship, the enterprise business requirements are such that changes must be made to the employees T&C of employment  
Substantive fairness                                                                                                                                                                           Difficult to determine substantive fairness in the case of an operational requirement dismissal is the fact that the employer determines the economical, technological or structural needs of the business. the court itself should determine whether retrenchment has a reasonable basis and commercial rationale. Should be matter of last resort                                                                                                                                                                                           According to section 189A, a dismissal will be substantively fair for operational reasons if the following requirements are met:                                                                                                                                                                             - the reason for the dismissal must be for operational requirements as defined in the LRA                                                                                                                                                                               - the reason must be the real reason for the dismissal and not a cover-up                                                                                        - the reason on which the dismissal is based, must actually exist                                                                                                   - the reason must be justifiable and based on rational grounds                                                                                                                    - an objective test must be applied when determining the rationality of the reasons                                                                                                                                                             - there must have been proper consideration of alternatives                                                                                                              - must be able to show that its last resort                                                                                                                                                - selection criteria must be fair and objective                                                                                                      Definition to some extent limits managerial prerogative. Deals with large scale retrenchments         
Procedural fairness in terms of section 189        
The process for retrenchment is extensive and important to ensure fairness. It is clear from the definition that certain aspects of substantive and procedural fairness overlap. Courts are very strict when scrutinising whether the process prescribed by the LRA has been followed - employees entitled to high degree of fairness  
 Checklist                                                                                                                                                                               
· Was there prior consultation? consultation must take place when the employer contemplates dismissal, at the stage when the employer has not reached a final decision to dismiss, but merely foreseen possibility (at earliest opp)                                             
· Whom did the employer consult with? The person/group indicated in a collective agreement must be consulted. If no collective agreement, workplace forum must be consulted. Alternatively, the employer must consult with any registered trade union whose members are likely to be affected by the proposed dismissal. If there are no such union, the employer must consult the employees likely to be affected.
· How did the parties consult? Attempt to reach consensus, single meeting not sufficient         
· Did they attempt to reach consensus? 6 matters which parties must try to reach agreement on: Appropriate measures to avoid dismissals, to minimise number of dismissals, change timing of the dismissals, mitigate the adverse effects of the dismissals, selection criteria and severance pay
· Did the employer disclose relevant information in writing? Regulated by section 189(3) compels disclosure of relevant info. Info that not need to be disclosed, info that is: a legal privilege, the employer cannot disclose without contravening a prohibition imposed by law, confidential, private personal  
·  Did employees get a chance to respond? Union/employee representative/workplace forum or any relevant party to make representations during consultation                                                                                                                                                       
· Did the employer consider all representations? should consider in attempt to retain as many employees as possible. Must respond & give reasons                                                                                                                                                
· Did the employer use fair and objective selection criteria? Last in, first out, First in, first out - if it’s not discriminating                                                                                                                                                
· Did the employer pay severance pay? One weeks salary per completed year of continues service. Refusal of alternative employment - no need to pay
Procedural fairness in terms                                                                                                                                                                 Big employer - one that employees more than 50 employees                                                                                                  Large scale dismissal - determined in relation to the number of employees dismissed and size of business.                        LRA uses sliding scale for large scale dismissals:                                                                                                                                - up to 200, 10 dismissed                                                                                                                                                                              - more than 200, not more than 300, 20 dismissed                                                                                                                            - more than 300, not more than 400, 30 dismissed                                                                                                                          - more than 400, not more than 500, 40 dismissed                                                                                                                              - more than 500, 50 dismissed                                                                                                                                                            The process in terms of section 189A differs from the process under section 189 with regard to the following:                                          
·  in terms of section 189A, the parties can get the help of a facilitator to assist with the resolution of retrenchment issues                                                                                                   
·  in terms of section 189A, the parties are forced to comply with the prescribed time frames                                                                                                                                                                      
· in terms of section 189A, the parties can choose to refer the matter to the Labour Court for adjudication, or to go on strike   
                                                                                
a) Who can request a facilitator? Employer or representative of the majority of the employees facing dismissal - within 15 days,, after 15 days may still agree on facilitator                                                                                                                                                                                b) What does the facilitator do? Conduct the facilitation in line with the Facilitation Regulation, chairs the meetings between parties, decides any issues of procedure that arises in the course of meetings between the parties, arranges further facilitation meetings  after consultation with the parties and directs the parties to engage in consultations without the facilitator being present. The facilitators decision is final in respect of any matter concerning the procedure for conducting the facilitation, including the date and time of meetings. By agreement between parties, the facilitator may perform any other function                                                                                                                                                                                           c) What are the time limits set by section 189A? if a facilitator was appointed, may not dismiss before 60 days                                                                                                                                                                                                                d) What if no facilitator was appointed? Min 30 days before can be referred to CCMA. No dismissals during this period (60 DAYS)                                                                                        
    
Dispute resolution for a dismissal based on operational requirements                                                                                                           - Dismissed by employer                                                                                                                                                                            -  Employee must within 30 days from date of dismissal, refer dispute for conciliation to CCMA/bargaining council (Conciliation successful/matter resolved)                                                                                                                                                                              - Matter is not successfully conciliated  (embark on strike)                                                                                                      - Matter is referred for adjudication by Labour Court                                                                                                                             - Labour Court makes ruling                                                                                                                                                                        - Appeal to labour appeal Court                                                                                                                                      Single employee - refer to CCMA or Labour Court. Or strike or refer matter to Labour Court
OTHER ASPECTS OF DISPUTE RESOLUTION   
Regulation of dismissal is important because employers must be able to run their business effectively and productively, with the right to hire and fire. The LRA allows employers to dismiss employees, provided fair reason and procedure. In line with ILO decent work guidelines. Purpose of labour law - to balance the interest of employers and employees.                                                                                                                                                                                                    The LRA & BCEA designed to provide one stop shop for all labour maters. LRA aims to create a fast, efficient and simple dispute-resolution mechanism. Some aspects aimed at simplifying the process are:                                                                                                                                              - prescription periods are shorter. Dismissal dispute must be referred to within 30 days                                                                                                                                                                                                            - manner in which cases may be referred is simple. referring party must complete short form and fax/post it to other party                                                                                                                                                                                                - involvement of legal representatives (attorneys and advocates) in the process, especially at the CCMA is limited                                                                                              
Conciliation                                                                                                                                                                                                         - if after the internal processes have been followed and completed, the employee want to challenge the fairness of a dismissal, the reason for the dismissal will again determine the dispute resolution route                                                                                       - in almost all cases of alleged unfair dismissal, the LRA requires that the matter must first be referred for conciliation                                                                                                                                                                                                   - if conciliation is unsuccessful, a dispute about a dismissal based on misconduct, incapacity, or operational requirements will for arbitration, while a dispute about automatic unfair dismissal must go for adjudication to the Labour Court      
                                                                                                                                                                                        Arbitration                                                                                                                                                                                                      - arbitration by the CCMA is not a stop-over on the way to Labour court. The CCMA is a separate dispute resolution body with jurisdiction to conduct arbitration. The LRA specifically determines when a dispute must go for arbitration and when for adjudication                                                                                                                                                                  - arbitration can take place at a bargaining council or to the CCMA  
Award by arbitrator is final - award can only be taken on review                                            
 Reviews and appeals                                                                                                                                                                                                                    -  A review in the context of the LRA has been given wider interpretation  than the common-law concept, because the LRA proves for compulsory arbitration                                                                                                                        - if a reasonable decision maker would have come to a different decision that the arbitrator, then the matter may be review                                                                                                                                                                                   - Section 167 of the LRA allows for an appeal to the Labour Appeal Court and ultimately the Supreme Court of Appeal, unless it is a constitutional matter. a superior courts bill proposes the Labour Appeal Court as the highest court to appeal for all labour matter                                                                                                                                                - the main difference between review and an appeal is that in a review the manner in which the conclusion was reached is under scrutiny, whereas on appeal the conclusion reached is under scrutiny  
Remedies                                                                                                                                                                                                     The primary remedy for unfair dismissal is re-instatement, which must be ordered except in the following circumstances, when compensation will be awarded:                                                                                                                                  - the employee does not wish to be reinstated                                                                                                                                      - continued employment intolerable                                                                                                                                                           - not reasonably particle for employer to re-employ                                                                                                                                                       - the dismissal is unfair only because fair procedures were not followed     
LRA caps the amount of compensation that can be awarded for an unfair dismissal - max 12 month salary for substantively and or procedural unfair. It is calculated at the employees rate of remuneration on the date of dismissal. The compensation awarded to an employee whose dismissal is automatically unfair must be "just an d equitable" in all circumstances, but not more than the equivalent of 24motnhs pay    
The common-law dispute resolution route                                                                                                                                              In terms of the common law, if one of the parties failed to perform its duties in terms of the employment contract, it would constitute a breach of contract, and that would entitle the other party to:                                                                                                                                   - accept the other parties repudiation of the contract (termination of contract) and claim damages                                                                                                                                                         - enforce the contract (claiming specific performance) and claim damages where applicable      
 Although the LRA has measures specifically designed to deal with the termination of the contract of employment, it is still possible for parties to use the common-law route. This would mean that an employee must institute a claim based on breach of contract via the High Court, as opposed to a claim for unfair dismissal via the Labour Court. The fact that two dispute resolution routes exist for case of dismissal means that the LRA does not give the Labour Court exclusive jurisdiction in respect of all matters arising from the employment relationship. It is uncertain whether this overlapping jurisdiction was intentional or a mere oversight by the legislator. The current position allows for "forum shopping" by employers and employees - disgruntled dismissed employees can, in certain circumstances, choose whether to pursue a contractual claim under the common law or a claim for unfair dismissal under the LRA  
                                                                                                                                                                                                                    OTHER WAYS OF TERMINATING THE EMPLOYMENT CONTRACT
· Resignation by the employee                                                                                                                                                BCEA recognises that employee can terminate their employment contract by giving required notice. In writing if it’s a requirement. Once resignation is handed in, can’t be withdrawn without employers consent, employer may elect either to allow employee to work out the notice period, or to terminate the contract and pay out the employee’s remuneration for the notice period. Not required of employer to communicate its acceptance of resignation. An employee breaches the contract of employment by stopping his services before the end of the notice period. The employment contract is terminated only at the end of the notice period and not when notice is given. Termination on completion of an agreed period or task                                                                          
· Termination on completion of an agreed period or task                                                                                                                        A fixed term employment contract will automatically come to and end when the period agreed upon expires, or when the task agreed upon is completed                                                                                                                           
· Termination by mutual agreement                                                                                                                                                     The parties to the employment contract may agree to terminate the contract. The contract may be terminated in this manner irrespective of the length of the period originally agreed upon.                                                                                                                        
· Termination on grounds of impossibility of performance                                                                                                                        If it becomes impossible for one party to the employment contract to perform in terms of the contract, the contract comes to an end and no performance is required from either of the parties. Death of employee. Employers death will not necessarily terminate contract - estate will be responsible, unless services is of a personal nature                                                                                                                                                                         
· Termination as a result of insolvency of the employer                                                                                                                               The insolvency of the employer will result in the following consequences for the employment contract:                                                                                                                   - the contract is suspended from the date of sequestration for a period of 45 days after the appointment of a trustee                                                                                                                                                                                                           - under certain circumstances the contract may be terminated by a trustee or liquidator prior to the 45 days term of suspension. The Insolvency Act distinguishes between a trustee and a liquidator: where an insolvent employer is an individual, a trustee is appointed and where the insolvent employer is a company, a liquidator is appointed                                                                                                                                                                                                 - the employee need not render services to the employer                                                                                                               - the employee is entitled to severance pay and to claim damages suffered as a result of such termination                                                                                                                                                                                    In the case of insolvency of the employee, he may continue working only with permission from the trustee    
· Termination as a result of retirement     
Parties to an employment contract are free to agree on a mandatory (normal or agreed-to) retirement age. An agreed-to retirement age is expressly or impliedly agreed upon by the employer and employee... When an employee reaches the mandatory retirement age and does not retire, the employer may demand retirement. This will not amount to discrimination based on age. If there is a dispute, the onus will be on the employer to prove that the employee has indeed reached the normal or agreed0to retirement age and was therefore compelled to retire
                                                                                                                                                                                                           


