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Insurance - Generally - Applicable legal principles ~ Duty of disclosure - False replies to
questions In proposal form - When ¢ insurer entitled to repudlate labllity on the grounds
thereof - Insurance Act 27 of 1943 s 63{3) - Right to repudlate not dependent on oplnion of
the relevance of such answers to the risk underwritten, formed when falsity detected and
insurer purports to exercise right of repudiation, but on the llkellhood of such answers "having
materlally affected the assessment of the risk™ at time of Issue of policy -~ Onus o on Insurer to
show that false answers materlally affected the risk in the estimation of the reascnable person
- False answer to questlons In proposal form resulting in non-disclosure of fact that insured
suffered from mild to moderate hypertenslen - Such Infermation [kely to affect Insurer's
determination of the premium - False answer 'having & materlally affected the assessment of
the risk'.

Insurance - Generally - Appllcable legal principles - Duty of disclosure - False replies to
questlons in proposal form - When Insurer entitied to repudlate labllity on the grounds thereof
- Insurance Act 27 of 1943 s 63(3) - Whether words 'the assessment of the rrisk’ In 5 63(3)
encompassing only the intrinslc acceptabiilty of the particular risk or whether wider meaning of
includlng the amount of the premlum In return for insurer undertaking the risk also
encompassed - Latter wider meanlng accepted as correct constructlon. &

Headnote : Kopnota

An insurer's right to repudiate liability on account of false answers to questions in a
proposal for a domestic policy of insurance depends, in terms of s 63(3) of the Insurance
Act 27 of 1943, not on the opinion of their relevance to the risk the insurer underwrote
which it formed when their falsity was detected and the insurer purported to exercise the
right, but on the likelihood, demonstrated as a fact, of their having ‘materially affected
the assessment of the rigk’ at the time when it issued the policy. And there the onus of
proof rests on the insurer. «What the insurer has to show is not a materiality from the
viewpoint of gither partisan side, but 2 materiality that would have added up to such in
the disinterested estimation of the reasonable person.

The Court accepted furthermore, as to the question whether the words 'the assessment of
the risk’ In s 63(3) of the Act encornpassed only the intrinsic acceptability of the particular
risk assumed by the insurer, :0r whether their meaning extended beyond that tepic,
including such but eovering in addition the amount of the premium in return for which the
insurer undertook the risk, that the latter wider interpretation was the correct one,

The Court, accordingly, held that the insured's false answers to questions in a proposal
for a life policy whereby he failed to disclose that he suffered from mild or moderate
hypertension amounted to representations made to the insurer which were warranted to
be true but 1 were not, as intended in s 63(3), that the information not

hitp:/fipproducts jutalaw. co.za/mxt/print.asp?NX TScript=nxt/gateway. dlI&NXTHost=... 18/03/2012

PILLAY v SOUTH AFRICAN NATIONAL LIFE ASSURANCE COLTD 1991 (1} ... Page2of$§

1991 (1) SA p364
DIDCOTT J
adisclosed was likely to have affected the insurer's determination of the premium in the
event of its accepting the risk and that the insurer, the defendant in the present case,
was entitled to repudiate Hability under the policy.
Semble: The Court commented that the resuit in the present case was harsh and
inequitable and that the amendment of s 63(3) of the Act should be considered, either by
the introduction of a proviso in terms of which the insurer gained the right and was
confined to the remedy of ededucting from the proved claim the additional premiums it
would have charged throughout the duration of the pelicy if the true facts had been
known to it from the outset, or by the adoption of the French ‘proportionality rule’
whereby the insurer has to pay the proportion of the proved claim which the actual
premium bears to the one it would then have levied.

Case Information

Civil trial in an action on an insurance policy. The facts appear from ¢ the reasons for
judgment.

5 Gyanda for the plaintiff.

IJ B van Heerden for the defendant.

Cur adv vult.

o Postea (September 28).
Judgment

Didcott J: The defendant insured the life of the plaintiff's husband under a policy which it
issued in her favour a couple of years ago. Five months later he died suddenly from a
cerebral haemorrhage. So she claimed the sum of R35000 which it had undertaken in the
policy to pay e her on his death. It repudiated Liability for the payment, The sequel is this
action, one brought to enforce her claim,

The cover provided by the policy was not large, as life insurance goes nowadays. And
the plaintiff's husband, aged 46 years, was not old. In those circumstances the defendant
did not require him to undergo any rmedical examination before it insured his life,

Instead the defendant contented itself with the answers given in the proposal form to
the questions concerning the health of the plaintiff's husband that had been put to him
there. They included four which were couched thus:

& '(1) Are you troubled, or have you ever been troubled, with any allment, disease... or abnormallty?
(2} Do you suffer from ll-health in any respect whatsoever?

(3} Have you during the past flve years consulted any doctor?

(4) Ts there anything regarging your health (eg aiiments, diseases)... which may affect the risk of the
assurance propesed?’

1 Each of these questions he had answered in the negative. He had then signed the
proposal form.

The plaintiff herseif had also signed it beneath some wording, ungrammatical in parts,
that went like this:

T hereby... guarantee that the information provided In this form. 1.. which In Sanlam's opinion are (sic )
relevant to the assurance risk, 2nd which have (s/¢ ) been signed by... the person whose life Is 1o be
assured, is true and complete, and I accept that It shall constitute the basls of the proposed assurance. 1
agres that, If this guarantee Is not complied with, Sanlam can (sic ) repudlate all llabllity and that all
maneys paid shall be forfeited."Sanlam®, I mentlon In parenthesis, Is the defendant's abbreviated name,
The policy in turn recorded that

1991 (1) SA p365
DIDCOTT J
A 'the proposal for the policy... shall be the'basls of the agreement embadied In the pelicy'.

The case pleaded by the defendant was this. The excerpts that I have quoted from the
proposal form and the policy entitled it to reject the plaintiff's claim and to retain the
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PILLAY v SOUTH AFRICAN NATIONAL LIFE ASSURANCE CO LTD 1991 (1) ...

for a policy on his life, it would unquestionably have required him to underge a medical
examination and furnish it with a report on such, before even considering the request.
The defendant in particular, I [earnt as well » frem Mr Harry, would have insisted on the
completion by the doctor examining him of a form speciaily designed for cases of
hypertension. The non-disclosure cost the defendant, I thus conclude, the oppertunity it
would gtherwise have taken to investigate, measure and assess the true magnitude of the
risk assumed by it.

¢ The loss of that opportunity was not, however, the end of the matter. The question
then arising was this. What would have happened if, as the resuit of a full disclosure, the
opportunity had been taken? The form mentioned by Mr Harry, one duly produced as an
exhibit, was put to him. He was asked to imagine its completion at the time in exact
conformity with the evidence given at the trial by Dr Govender, an exercise done 1quite

1991 (1) A p368
DICCOTT 2

a safely since the evidence had turned out to be beyond dispute. He was asked to
suppose, in other words, that the picture then presented to the defendant, the picture it
then got of a man aged 46 years whose life was to be insured for & mere R35000, had
heen one with no feature significantly adverse but for hypertension of some 16 months'
duration and of mild to moderate intensity, the blood pressure measuring between s 140
and 160 systolically and from 90 to 100 diastolically, a hypertension besides which
medication appropriate to the diagnosis happened te have been keeping under control, Mr
Harry's reappraisal of the situation in the light of those circumstances, which we must
now regard as the actual ones, was conspicuously candid and fair. Had the c defendant
known of them all along, he sald with his wealth of experience, the likely effect would
have been not its outright refusal to insure the life of the plaintiff's husband, but a
readiness to do so in return for a higher monthly premium, one 100 or 15C per cent
greater than the amount it charged. So far at least, he maintained, however, it p would
undoubtedly have gone. And that I accept. The conclusion to which the evidence leads
me on this leg of the enquiry is that the reasonable person, aware of all this and
considering it at the relevant time, would have thought information about the
hypertension a factor unlikely to influence the defendant's decision whether or not to
insure, but likely to affect its determination of the premium in the event of its doing so,
that he or she would therefore have regarded the want of Information as & ¢ircumstance
immaterial to the first question, but material to the second. To that limited degree, it
follows, 1 find the onus to have been discharged.

Having heard all the evidence, I remarked when it came to an end that a settlement of
the action might be & sound idea. An equitable one, I rthought and ventured to suggest,
would provide for the defendant's payment to the plaintiff of R35000, minus a couple of
deductions. The first, admittedly small when the policy had run for a mere five months,
consisted of the additional premiums that it would have levied had the true state of
affairs been apparent to it from the beginning. The second, of greater moment, was the
entire expense incurred by it in the ¢ litigation. The plan, in short, was to put it finandially
where in all probability it would have stood had the hypertension of the plaintif’'s husband
been disclosed to it before it issued the policy, where it would have stood had it then
insured his life at increased premiums and with no litigious sequel. The trial was
adjourned at that stage, and at the w request of counsel, so that they might enter into
negotiations. These ensued, but no agreement did. The case was accordingly set down for
argument.

A single point alone was argued in the end, which had to do with the interpretation of 5
63(3). The conceaiment of the hypertension entitled the defendant to repudiate liability,
as we have seen already from the subsection, only if it was 'likely to have materially
affected the :assessment of the risk'. And the point was this. What did 'the assessment
of the risk’ encompass? Was the assessment that Parliament had in mind confined sclely
to the intrinsic acceptability of the particular risk assumed by the insurer? Or did it extend
beyond that topic, including such but covering in addition the amount of the premium in
return for which the insurer undertook the risk? Counsel agreed that, » if the wider
interpretation was

hitp:/fipproducts.jutalaw.co.za/nxt/print. asp?NX T Seript=nxt/gateway. dI&NXTHost=... 18/05/2012

Page S of 8

PILLAY v SOUTH AFRICAN NATIONAL LIFE ASSURANCE CO LTD 1991 (1} ...

hitp:/fipproducts jutalaw co.za/mxt/print. asp?NX TS cript=nxt/gateway.dlI&NXTHost=...

Page 6 of 8

1991 (1) SA p369
DIDCOTT ]

athe right one, the defence had on the facts of the matter to succeed. That it could not
by the same token, were the narrower construction preferred, was likewise common
cause.

The broader sense is certainly that implicit in the notion, accerding to the ordinary law
of insurance. The following passages will be found in an essay written by Professor Leon
Trakman of Nova Scotia and spublished in (1983) 7 South African Insurance Law Journal
{at 85 - 8):

"Materiality Is often defined as a contingency, state of affairs or event which has a fundamentai effect
upon the Insurance risk. More specifically, a material non-disclosure or false disclosure Is concelved of as
a contingency which has so fundamental an effect upon the risk that It undermines the willingness of the
insurer to provide Insurance € cover alther /n toto or at the premium criginzlly stipulated. In each case
the result may well be the same.... (T)he insured may find himsel! or herself unprotected at the time of a
loss,... Irrespective of the fact that the Insurance company may stiil have provided some form of
insurance had it known of the trie clrcumstances.... Materiallty has a single connotatien.... (I)t Involves
something fundamental or vital to the risk, sormething without which a particular state of affalrs o would
not exist. Thus a material non-gdisclosure exists because the insured has falled to disciese fundamentat or
vital information which the Insurance company requires In order to determine, firstly, whether or not to
assurne the risk of insurance and, secendly, upon what terms to de so.*

A footnote (at 96} adds that materiality is encountered

*... hot only when the Insurance company would nat have entered into £ the contract had it known of the
gorrect Information, but also where the insurance company would have contracted, but on differant
terms.*

Plenty of suppert is gzined from the English cases for the writer's proposition that
materiality relates no less to the determination of the premium at which the risk will be
accepted than to the acceptance of the risk itself. Bowen LJ proclaimed, more than a
century ago, that every rfact was material and had to be disclosed

*_.. which would affect the ming of the underwriter at the time the policy Is made, either as to taking the
contract or as to the premium on which he would take It."

s The quotation comes from the judgment delivered in Tate and Sons v Hyslop (1885)
15 QBD 368 (at 379). Much the same was either said or implied in Joef v Law Union and
Crown Insurance Co [1908] 2 KB 863 {at 883), Horne v Poland and QOthers [1922] 2 KB
364 ([1922] 10 LI LR 275) (at 2786), Becker v Marshall [1922] 12 Ll LR 413 (at 414),
Locker and Woolf Ltd v Western Australian Insurance Co Lid [1936] 1 KB 408 (at n415),
Zurich General Accident and Liability Insurance Co Ltd v Morrison and Others [1942] 2 KB
53 (at 58, 60), Godfrey v Britannic Assurance Co Ltd [1963] 2 Lloyd's R 315 (at 529) and
Lambert v Co-operative Insurance Society Ltd [1975] 2 Lloyd's R 485 (at 487 - 90).
Statutes were cited in some of these which had defined a material circumstance as the
sort that influenced an underwriter 'in fixing the premium or determining whether 1 he
wil} take the risk', as the one put it, and 'in determining whether he would take the risk
and, if so, at what premium and on what conditions’, to repeat the words of the other.
The definitions were held to be by no means peculiar to the business which the legislation
regulated, marine insurance and motor vehicle insurance respectively, : but to be
declaratory of their

1991 (1) SA p370
DIDCOTT 3

A common law on the point and thus appropriate to 2!l their classes of insurance. Qur
law reports tell @ simitar story. It has always been taken for granted here, as far as 1
have managed to discover, that the enguiry into materiality normally covers both the
innate acceptability of the risk and its bearing on the calculation of the premium. I refer
in this connection to Fine v The General Accident, Fire and Life s Assurance Corporation
Lt 1915 AD 213 (at 219), Colonial Industries Ltd v Provincial Insurance Co Lt 1922 AD
33 (at 42), Pereira v Marine and Trade Insurance Co Ltd1975 (4) SA 745 (A) (at 755F -
G), Fransba Vervoer (Edms) Bpk v Incorporated General Insurances Ltd1976 (4) SA 970
(W) {at 975H), Nel v Santam Insurance Co Ltd1981 (2) SA 230 (T) {at 240G -~ H), ¢
Pienaar v Southern Insurance Association Ltd 1983 (1) SA 917 (C) {at 921E - F),

18/05/2012
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Judgment

VAN HEERDEN AR: Gedurende Junie 1984 het dle appellant en dle tweede respendent ("Pandora™) n
versekeringsooreenkoms aangegaan. Dle bepalings daarvan is vervat in ‘n sogenaamde veelgevare-polls
wat dle appellant op 24 Jufle 1984 ultgereik het. Daarvolgens het dle appeilant vir Pandora verseker ten
opslgte van onder andere elendomskade deur Pandora gely as gevolg van dle beskadiging of vernletiging
van bates (“die versekerde elendom”) op ‘it perseel In McCabestraat, Ficksburg, asook verlles aan bruto
wins gely as gevolg van die onderbreking of belemmering van die besigheld wat Pandora op dle perseel
bedryf het, en wat deur ‘n brand meegebring is. Dle versekerde elendom Is omskryf as die gehele inhoud
van dle persee! Inslultende sekere bates waarvan Pandora nie die elenaar was nle maar “in trust of op
kommissie” gehou het.

Op 21 September 1984, en terwyl dle polis van krag was, het ‘n brand op die perseel ultgebreek en
elendomskade veroorsaak. Ses dae later het dle appellant ‘n voorlopige betaling ten bedrae van R50 000
aan Pandora gemaak. In November van dleselfde jaar het ene Herbert, 'n assessor aangestel deur dle
appellant, en Pandora skrifteflk coreengekom dat die eiendomskade meegebring deur die brand R161 148
belocp het. Dle ocreenkoms Is egter aangegaan tissen Pandora en Herbert In sy persoonlike hoedanigheld
en nle as verteenwoordiger van dle appellant nle.

hitp:/fwvww. mylexisnexis.co.zamxt/gateway.dll/cc/uOuua/ghvuahel6a/wiléa/qgméa’f...  18/05/2012
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Reeds op 28 September 1984 het Pandora 2l sy vorderings teen die appellant voortsprultende ult dle
brand aan dle eerste respondent (“Trust Bank') sedeer. In Januarle 1985 het dle appellant egter dle
houding Ingeneem dat dit geen aanspreekllkheid vanwe# die brand epgeloop het nle, en dat dit dle polis
“as nletly beskou” het. Gevolgllk is die bedrag van RS0 000 wat reeds aan Pandora betaal was,
teruggeverder.

Die appellant se ontkenning van aanspreeklikheld het gelei tot die instel van 'n aksle In die
Witwatersrandse Plaaslike Afdeling. Daarin het Trust Bank, as sesslonarls,

Page 242 of [1989] 1 All SA 241 (A)

betaling van dle bedrag van R111 148 {R161 148 - R50 000) van die appellant gevorder. Daarbenewens is
‘n bevel aangevra waarveolgens verklaar sou word dat by betailng van eersgenoemde bedrag dle appellant
teenoor Trust Bank aanspreekilk sou wees vir dle verlles aan bruto wins wat Pandora as gevolg van dle
brand gely het met betrekking tot dle onderbreking of belemmering van die besigheld wat dit op die
perseel bedryf het.

Die appellant het hom verset en ook vir Pandora as derde party tot die gedlng gevoeg. Laasgenoemde
stap was gerig op terugvordering van die voorlopige betallng van R50 000 wat aan Pandora gemaak was,
minus ‘n bedrag van R5 757,33, synde dle premle wat Pandora ingevolge die polls betaal het.

View Parallet Citatlon

Die appellant het hom in hoofsaak beroep op ‘n bepaling van die polls wat 5005 volg lui:
“Hiergie versekering Is vemletigbaar in die geval van wanvoerstelling, wanbeskrywing en nle-openbaarmaking

met betrekking tot enige afdeling of tem In geval van wanvoorstelling, wanbeskrywing of nle~openbaarmaking
van enige weseniike besonderhede wat betrekking het op die polls as geheel of op n afdeling of item.”

Azngeslen Pandora versuim het om sekere wesentlike felte wvoor dle aangaan van die
versekeringsooreenkoms te openbaar, so het dle appellant aangeveoer, was dit geregtly om die
ooreenkoms te vernletig en het die appellant dit inderdaad gedoen.

Ek kom hleronder terug op die beweerde wesentllke Inligting wat nle geopenbaar Is nie. Wat die
addislonele verwere van die appellant betref, Is dit tans slegs nodlg om te meld dat ontken is dat Pandora
elendomskade gely het en dat In die alternatlef tot dle hoofverweer gesteun Is op 'n klousule van dle polls
wat so0s volg lul:
“Indien tydens enige gebeurtenls ten opsigte waarvan n els Ingevolge hierdle polis ingestel Is of Ingestel mag
word, gaar enlge ander versekering (ultgesonder marine-versekering) bestaan wat deur of ten behoewe van die
versekerde aangegaan IS wat enige bepaalde gebeurtenisse dek wat kragtens hierdi¢ golls verseker is, IS die
sanspreekilkheid van dle maatskappy hlerkragtens beperk tot sy eweredige deel van enlge bedrag tetaalbaar
ten opsigte van sodanlge gebeurtenis. . .~

Wat hlerdie klousule betref, 15 azngevoer dat ten tyde van die brand Pandora ook deur Marltime and
General Insurance Company Limited (“Marltime™) verseker was ten opsigte van dle gebeurtenis waarop
Trust Bank se vorderings gebaseer was. Aldus, so is gepleit, was dle appellant se aanspreeklikheid, Indlen
enige, beperk tot sy eweredige gedeelte van enige bedrag betaatbaar as gevelg van dle brand.

Aangaande die omvang van die eiendomskade het Trust Bank geplelt dat die bedrag by ooreenkoms
tussen Pandora en dle appellant se assessor, Herbert, vasgestel 1s; alternatlewelik dat dle som van R161
148 “die vermindering in waarde van dle versekerde elendom as gevolg van dle vernletlging en/of
beskadlging daarvan deur dle brand daarstel”. Hierdie bewerings Is deur ¢le appellant ontken. In besonder
Is ontken dat Herbert enige magtiging gehad het om dle beweerde ooreenkoms namens dle appellant aan
te gaan asook dat hy voorgegee het om sulks te doen.

Ek keer nou terug na die hoofverweer en vind dit onnodig
Page 243 of [1989] 1 All SA 241 (A}

om die pleitstukke in hierdle verband, wat heelwat wysigings ondergaan het, In hesonderhede te ontleed.
Dit was uitelndelik by die verhoor gemene saak dat Pandora versulm het om sekere felte aan dle appellant
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PRESIDENT VERSEKERINGSMAATSKAPPY BPK v TRUST BANK VAN AFRI.., Page Sof 10

jaar voordat Pandora die appellant om versekeringsdekking versoek het betallng van 59 tjeks getrek deur
Pandora met ‘n totale sigwaarde van bykans R600 000 geweler is. Dle betrokke bedrae, met ultsondering
van dle som van R55 950 verskuidlg aan Magnis Truck Corperation {Edms) Bpk, 15 egter betrekilk gou na
die welering vereffen as gevolg van of die heraanbleding van die oorspronkilke tieks Of die uitrgiking van
vervangende tjeks.

Wat die debletorders betref, blyk dlt dat Pandora tot 10 Junle 1984 deur Marltime verseker was ten
opslgte van dleselfde gevare as dié waarop dle latere polls van die appellant betrekking gehad het. Dle
betrokke premles was maandeliks by wyse van debietorders betaalbaar, en in Februarie, en weer In Mel
1984, Is dle premle van R1 205,29 nle betaal nle, kizarblyklik omdat Pandora se rekening toe met n te
hoé bedrag cortrek was.

Die vioerplanskema waarna verwys Is, het betrekking gehad op nuwe Nissan voertule wat aan Pandora op
krediet gelewer was onderhewlg aan dle bepaling dat betaling van dle keopprys moes geskied binne 48
uur nadat 'n voertulg deur Pandora op sy beurt aan ‘n koper gelewer Is. Gedurende 1983 Is tydens n oudit
bevind dat sekere voertule waarvoor dle leweransler
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nie betaling ontvang het nie, nie meer In beslt van Pandora was nle. Laasgencemde het onderneem om
die kooppryse te betaal, maar dit is nie duidelik wanneer hlerdle onderneming gestand gedoen Is nle, Teen
dle begin van 1984 het dle leweransler 'n tjek ten bedrae van R55 950 van Pandora ontvang. Hierdie tjek
Is getrek ten opslgte van ‘n voertuig wat volgens dle vioerplanskema gelewer wag en deur Pandora op 27
Oktober 1988 verkoop Is. Die bank het nie die tjek ultbetaal nie en later Is vooruitgedateerde tJeks ter
vervanging van dlg gewelerde een van Pandora ontvang. Dle latere tjeks Is egter ook nle ulthetaal nie. Die
leweransier het toe geweier om verdere kredlet aan Pandora te verleen, wat meegebring het dat
taasgencemde voortaan veertule op i kentantbasls moes aankoop.

Wesseis, dle besturende direkteur van Pandora, verduldelik dat hoewel Pandora iikiditeitsprobleme
ondervind het, sy onderneming kerngesond was, DIt het ‘'n “geweldige” groeikoers gehad maar het 'n
gebrek aan kontant endervind emdat groot bedrae deur skuldenaars verskuldly was en dle waarde van
voorraad aanslenllk was. Dit was dan die rede waarom fondse nle voorhande was om uitgereikte tjeks ens
te bevredig nle. Dle solvensle van Pandora blyk egter, aldus dle getule, ult dle felt dat dle omset van die
onderneming in die 1983-84 belastingjaar nagenoeg R4,7 miljoen was terwyl die bruto wins REOY 075
beloop het vergeleke met sodanige wins van R488 758 gedurende dle vorige jaar. Ten tyde van die
aangaan van die versekeringskontrak was die toekomsvooruitsigte rooskleurly en was die getule se
mikpunt om Pandora binne dle volgende 18 maande genoegsame wins te laat oplewer em die probleme
met

View Paraligl jor

kontantvioel uit te wis. Vanaf Maart tot Julle 1984 het Pandora dan ook ‘n stygende winsgewendheld
gehad, 0 a omdat ultgawes drastles gesnoei Is. In die Jig van hlerdie feite het die getule dit nie nodig geag
om Pandora se likiditeltsprobleme onder dle aandag van die appetlant te bring nie.

Met verwysing na dle beslissing van hierdle Hof in Mutual and Federal Insurance Company Ltd v
Qudtshoorn Municipality 1985 (1) § A 419 (A), het dle Hof & quo bevind dat dle vrazg of ongeopenbaarde
felte wesentlik s, beantwoord moet word met verwysing na dle beskoulng wat ‘n redelike man {d w s nle
'n redellke versekerde of versekeraar) sou gehad het. Wat dle groot aantal gewelerde tjeks betref, was dle
hof van oordeel dat dle betrokke feite waarskynlik ‘n redellke man op sy hoede sou geplaas het, maar dat
*hy hem geensins oor dle morele rislke sou bekommer [het] nie” Indlen hy ook kennls geneem het van 2l
die ander felte betreffende Pandora se finansitle posisle. En dle ontering van die debletorders en die
opskorting van dle vicerplanskema het In dleselfde kader a3 die gewelerde tjeks geval.

Indien dle Hof & guo te kenne wou gee dat Inligting nie wesentlik is nle Indlen ‘n redelike man nle sou
meen dat dit die risike beinvioed nle, kan ek nle akkoord gaan nle. In dle ultspraak van Joubert AR In
Oudtshoorn Municipality word so lets sekerlik nle aan die hand gedoen
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PRESIDENT VERSEKERINGSMAATSKAPPY BPK v TRUST BANK VAN AFRIL., Page 6 of 10

nle. Wat Joubert AR wel gesé het (op p 435), Is dat 'n hof die redelike man-kriterium toepas by
becordeling van dle vraag of “the undisclosed Infermatlon or facts are reasonably relative to the risk or the
assessment of the premlums”. Scos tereg deur die appellant se advokaat betoog, is dle vraag dus nle of
na gle oordeel van ‘n redelike man die betrokke Inligting wel dle risiko beinviced nie, maar of dit
redelikerwyse n effek mag hé op ‘n veornemende versekeraar se besiult om zl of nle dle risiko te aanvaar
of ‘'n hoér premie as die normale te verg. Anders gestel, is dle toets of die redelike man sou geoordeel het
dat dle Inligting oorgedra moes word sodat die voornemende versekeraar self tot n beslult kan kom. En so
n pordeel sou hy bereik het indlen die inligting na sy mening die voornemende versekeraar redelikerwyse
kon beinvioed het. {Vgi Roselodge Ltd v Castle (1966) 2 Lloyd’s 113, 133.)

Soos die Verhoorhof aangedui het, gaan dit In die onderhawlge geval nie om Inligting rakende dle
voorwerp van versekering nie, maar wel om feite wat met die persoon van die versekerde verband hou en
by beoordeling van die sogenaamde morele risiko ter sprake kem. Dat dle verrmoénsposisie van m
versekerde so 'n risiko daar mag stel, ly geen twyfel nle. Die Hof het egter sterk steun geplaas op die
beslissing In Fouche v The Corporation of The Londen Assurance 1931 W L D 145. In daardie saak het die
eiser sy huls teen brand verseker. Dle vraelys wat die elser voor die aangaan van die ooreenkoms Ingevu!
het, het die volgende vraag bevat: “Have you ever been bankrupt or made a2 compromlise with your
creditors?” Dle elser se negatiewe antwoord was juls, maar op daardle stadlum was dle elser In gebreke
om aan n vonnisskuld te voldoen, en gedurende dle vorlge jaar Is ‘n aantal vonnisse teen hom geneem
waarna hy dle betrokke vonnlsskulde betaal het. Die vraag het ontstaan of hlerdle felte as wesentlike
Inligting aan die versekeraar geopenbaar moes gewees

het. Die Hof het dit ontkennend beantwoord en daarop gewys dat die waarde van dle elser se bates veel

meer as dle omvang van sy laste beloop het. Dle Hof het gesé {op pp 155-60):
*Giving due weight to the requirement of vberrima fide, in my oplnion the answer must be in the plaintiffs
favour. To hold otherwise would be to Introduce the greatest uncertainty, In fact chaos, into contracts of
Ingyrance. The proposer IS asked whether he has ever been bankrupt or ever made & compromise with his
creditors. I do not Say that the frame of the question justifies the inference that the Insurer walved his right to
obtain information from the preposer disclosing merely a statement of financlal embarrassment Talling short of
bankruptey or compromise. But I do say that the proposer who Is specially asked to answer such a question and
who, though experencing teraporary dlfficulty in paying demands until he himself can collect money
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due to him, ls perfectly solvent, could not reasonably be expected to reallse that it is material to know that
several judgments which had been paid had been obtained against him and that one judgment remained unpatd.
In considering the materiality of the judgment it would be wrong o ana it as an isclated fact; it must be
considered In conjunction with the plaintffs financlal position.”

Opgelet sal word dat dle hof gewlg geheg het aan die felt dat dle elser spesifiek deur dle versekeraar
gevra was of hy oolt Insglvent was, en die mening gehuldig het dat ‘n solvente persoon, wat tydelik
likiditeltsprobleme ondervind, nle redelikerwyse sou meen dat In dle lig van hlerdle vraag hy melding van
dle vennisskulde moes maak nle. In die onderhawlge geval geld hierdle ogrweging nle want Pandora Is
nooit versoek om ‘n vraelys in te vul nie. Hoe dit ook al sy, om redes wat velg meen ek nie dat dle
beslissing in Fouche in die onderhawlge geval toepassing vind nie.

Pandora het nle slegs oor ‘n lang tydperk knaend likiditeltsprobleme ondervind wat meegebring het dat
bedryfskulde nle betyds betaal kon word nie, maar as gevolg van bedoelde probleme Is premles wat aan
Maritime betaaibaar was ook nle betyds betaal nle. Inderdaad is dle premies eers n geruime tyd later - in
Julie en Augustus 1984 - betaal en dan ook slegs as gevolg van 'n mlsverstand waarop nle ultgebrel hoef
te word nle. Tydige betaling van premies is vanselfspekend vir enlge versekeraar van belang, en
omstandighede wat daarop dui dat premies nie, of nie betyds nle, vereffen sal word nle, sou dus prima
fadie volgens die oordeel van ‘n redelike man faktore wees wat redelikerwyse n versekeraar kan beinvioed
by ocrweglng van die vraag of ‘n risiko aanvaar moet word. Want, soos Lewis R In Norman v Gresham Fire
and Accident Insurgnce Sotiety Ltd 1935 Lloyds 292, 301, gesé het:

“It seems to me ... that It must be materlal for an Insurance company te know whether or not the person

whaose risk they are accepting is (to put It quite broadly) a person of substance who €an . . . pay his premiums.”

Indien ‘n redellke man nou Pandora s¢ versuim om premles aan Maritime te betaal sou gorweeg

http://www.mylexisnexis.co.za/mxt/gateway.dll/cc/ufuna/ghvuaheloaiwiloa/qgmearf.. 18/05/2012



ZI0T/S0/21 ..H.SEWE@ma_a@_oﬁm?ém\mzsoz\oom_u%uaoﬁmhx&nm.oo.w_xu:mmxo_hE.E\Etn

IIuRsom ueA Burapapaw do yeesdsuee 95 JRRIDHISI3A U, uBA Bujusoppuelsse u, woy bar asjpbug arp ul

-Jeep J9169 yadse mpeony Ive] 43 "o uvee]s nos Hupeuneequado
~30 uea feasb opjeedaq do 3p lep sem Hooag S usissbuee s 1By SR636s05m nonab Bupsopag
a5 aAmed alp au syod Ap vea Gunedaq syipieessal dlp 1ep 19y (93seb seow jundpuels atp do Ny apny
1Bp IRR@IDIUSLINDIR SUBJSUIW S| 11¢ "9 19y ueebabiEIo0A SLUGUII00 D|p ueA Buinis sip jem jueedde
aip uea Beapab do undIs ULy PUBPUGISII P FOY HIFPINP [BLUIYDIY AW JA U Snp S1 NQ “BulbAmsiaa
MflIuasam dpueebjeiooa u, uea 0Bsde udy Gubpsaaa 301 621 u, LDDNDA JPS SWONUSDIOD BIP
13]U 19y UBRRISDQ SLUONUSHI00 U, URA uerbuee Jp 100A 3537 o Bupeuueequado 303 Blld U, ueem [eARS U,
19U U SNp S| D|P4SH ",WAN Jo Buep)y u, do 3o [9dyDab u, se synd S1p do 19y Buppiagaq Jem apaydapuosaq
YtIudsem BbjlUD uea Suliequado-aiu, SUBPUE JAPUC UeA [eABD up Brigiusaa 31 SWOXNUDRINOSHUDDNISIOA
2P wWo uauaa Bas 9p juepedde Sp uee snod 2p IBP St 19Y WO lem waedjqord 93see ald

SO HOY P 0P Y
"ol sem 9519 ab6140A 95 esopued uea Bupjewseequado do 6a 95 Jueedde a|p uea Buluaocppuelsie u, JEep
30 ueeb 33 BU WO BIpouud axoidssb Budxs P S1 ‘MU 51 [BLIDG IV SIILWIIC IS JWIHEW ILWD|qeIdSUDAPPII
otp uea Bloaab se jep Jeequado SOOW [SUNU U] BIOPUBd JBP 19Y PUIARQ SDPIAL X8 JRPWO

{v) TPZ vS v T [686T] Jo 15T 9bed

*3IU UNSYS UOY Yeewl 33 Jeequado awaiqord 3pRopag WO WNSaA
otp uea 338sdo usy BujuRoppueisie u, 4o aju I ny Jep 22605901 Goudy SNP 19U 12ENOADE 95 JJUBpUodsdl
a1 ‘Pt 1Ry 21596 Buepsq Bunbiur 2pIoaRq JIP U 3 jueRdde dip JBp yam U0Y XMIpUl dIp 1em vaopab
30 9556 £391 300U 00 1By AW “UBAIERD SNMIQUO [RWIDIPIY Sem AY U *B|u Buugab ‘1ey sssesdo juejpdde
DUP SUSWEU 1M ‘Jap 9Q uea Bepuee Jp JBpud 300U s] wqosd srpieed “alu Beensiopuo ajsexdal
21p 1em st prseeudbaoy s[ussnieb uSa6 leep Jep piom ) 9506 S6B|5 JHOY JR10q SLUD|QOLdSIINPPY DI IBM

TOWEND PIIeIed MIA

LS00 BRUL MHUISOM US SURADIDI SAMISNIOPI] 18M U UBA 1DPIODIMITA LSS RIOPURY
Anap Bupjewdeequado do Bar a|p ueA UDOPHE puRISIE BpJBaMIDA 39y Bugmsdosoon ap ur ()FT

f31waad |p ua oIS 3|p uea BuruayaLaq 3Ip 101 So9m bew
AUUISIM UD JUBAD[DL SAMJID{I[RPRL jem D)) aBua uea Bidsbupeuueequodo 58 YHOCNY 0w
PUBGJaA U] 23524 AS UBA SNMB(Q JOPISSMISA P Sem 34 J|le ual "Su jeedaq 3] oS AR0Ww
U, UBA UBBISBG D|p W [2150hu| yaostepuo uaab ua au 5| [9opafasl SMI9aMIDA UBE VHNONYS
ANJP JBM NP UD SOISNLISUISBURINS J1p Ut IRAIDA S00S BunbiU 261UD ur (93536 Gue(sq suisuash
ABPIABMIDA 13U ‘PBET AUNL 07 do swIsHnsesbuRinis uea Iopreomiaa Andp sbuenuo oW (98T

fatu Bupbu atiuepos wm_.cm _._m.> YdOANVd “nap Bunieuneequadeo sp
ul (23520 BueRq SUISUIIB JapI2amIDA 13 SWOoUIRI0osSBUuLIHaSISA BIp ueA Buninis 31p Joop (B)at

:BloA 5005 13512 1995]1d3
‘ieequado 9) Jo2pJodmIdA B|p uer HWDId BIP UD OYISIE BIP 10] SIIM NOS HIUISIM U JUBAIIB
SAMIDN|[OPRL Jem DRy ABIUD WC JBY WINSDA YUOANYd 1Bp puisaq joy apawefoq usipur -gr,

unjah Bjoa so0s 123163 3oy arsexdas apbisAmab as yueg 15n) uea a3Papab aIpjeRSId)
D¢s "WRAKUAB NOYSUSO Ul BUIUROPPURISIE SpISoMG dIp DLW PUBRQIdA Ul JeRquado 3} 3513 WO WINSIaA
21p s62IS ] *S[U $BM HAUISIM I|U IUD|OIUSYSYPR| D5 2L0pUR IBP JDY PULADY JOUIOOLIDA 1P UsIBUBY

a3y sab0620] 00 URD JEBNDAPE BS JjUapuodsas
P S0OS MPUISIM [am 5] noysoam em Bunbiul PpoaRg AP Sem JMBOADD “UBBISIUC ST Junf
JGO0A LY HOO 1By DS|D APIRE( ‘IOHDSIDA NOM LWIOY BIOPURY LUDIJREM S,0915[4 JP W 12Y NOYH pueq.oa
oM Bupiidssq Jopud D519 SUP P UBA DM DISUIM U I8P P USIW HIIRPIND SNp 51 RQ 49NISIDA
piRb UBA |RISGIP UD MERIQU| IMUBA SDIJOA DIDPUR JIPUO UIS] BICDUEY A Jueiddde 21p Dy nser ur

2-TOT €6T ¥ 3 IV Z (LE£6T) P17 UOREDOSSY SDUBINSUT [RIDUDS (BTN ,SIDA0ICW [RUCHIEN
A JAIMT LIS AU PAOIAUIDG wed 0SS SR veA Bubomdo 95 JeesdNDsIDA U, HSAMUDNIOPIL 955emABOULIOYN
uee apexsieey uea aBisdo ual s abuoa gadus u, jep soom Buuawr uea du B3 uBw ByRBPL
U, Nes ‘s| SINYUCCM U, UBR SPEYSPURI] OIS 3P UDIPUL “ISHASI9A jIm LUGY JRUDOPHIoSURE 3P UIILEEM
OIS P JBW NOY puBqlIA P I3A0S JIA SODIS Bueq uea Jeesdysiaa u, Jja Bupbjuy abjuepes §|
2504dSE UIBWBGIE 1P UI OIS PIOM T JO0U NSLISIBA 9SO SIUOOW J|e spueebuee Su)6|u| 3ep (U 1163

0130 § 958 “"TIIVY NVA MNVE LSNYL A Nd4 AddVIASLYVNSONIYEIESHEA INHAISTAd

TLOT/SO/BT " JEROUISD/RG M RGO RNAYE/EnRN)N/00/[P ABMOIES/1XU/B7 0D SIXOUSTX AT AW s/ 1dimy

Btoa WG {0ST 'OFZ S.PAOM Z (9661) P17 AURdwoD SoURINSUT UOAY A SLEQoy |BA) DU |33Amy Udb 4 'Joy
uepaBiy SIBEIDYISIOA JDPUE UDI] SPIDL IPIIHISIDA IPUDBUICOA U, 5|3 23[DM wDIUIDA 81 WE §| BuspRg

{v) 1z vs nv t [6361] 40 057 obed

URA LBRIDDSIDA U, JJA [23] UF Ul 3P 3R]

‘3513 Ap uea buppwleerquado
afipojjon do 653 As uea 19y udopab puesie juepdde DIp Jep BUIpUASG BIBPIAA DS JOYJOOUJBA
alp do unaisab s:1bp J9y @judpuodsal o| "Joy BIpsy u dAmed apleg uea Bulpnoy 3ip Moo uep sem
NA SEM prRwRA HIRe3peE $Eus siapopsbasie As uswaduer N2as19a 31 Bub|u SYIUEsIM WO oYy
LUNSIOA RIODUR JBD PUIADY JERHAIG JOUJOOUIOA 31D 18y ‘IIU 1 2dSaB3IN SPIo0M [S3A0S U] 21U JIP [PMI0H

UopeID |vleIRd MIA

31U St MDASI9A LUOY UL ‘134 e Wolf Jueiadde Jtp J0cieem 3512 P P Ipusebuee
Bupbiu uaab jep yees Hudwdh EPPUPHN JNEF Sem 31 19y JnDqI0 uod Pm P 1Ep 296303 JBE| SPOW
JeRW 39y XaL1s49A woy vee Bunbljul Sipaaly 1piems 3 18P USNIUO MIURAURR 19U 19 3 ("9 18y peydh
Burpanag Bulbipeysaq jo (elsislp do 3513 491 apwacualiser| JO IIU A BG) "HP OTZY ULA SUISYSpUIM
AP UD Q0L TH URA dRIPIQ U} BUAS, U, (0DEN UBA SI|ISA &, JaW yeelqu| u, ‘BIN1aoA U, UeA telsolp
107 Buppianag 19w ISty uea syeewsb Bupiow 203 Al 19y X94dS96 ISHUQID(DI P SUBPAL ‘umabuy vs19
afuepos apueebuee bunbnul esopugy AgQ 5499 Ay 19y ‘piom 190w Broasb Jem dad ap JO "ONISIE 1, ueA
Bupieeauee uea Bubomioo AQ 125ds j04 U, 2513 S5UGA PSOMSHUPDADSIDOA DIP U[ JEP SBM SNMBY AY JRpuD
-2y peyal ‘1opannissq Ssu@IUONUDOIg 95 JueBdde 3p “PMm 20 Pw y3Idseh sss[uopPl U, 86T dune
w1 Ay 3EP U3 Py 3o006d0 BIOpURd SUILLIBU SR ELU SE AL Jep BIn1eb 1piems 3Q SUD j8y JO0UIaA 3Ip Ag

PIU 5| [RRIDQUN I SF IPSIP 1P UD PIP 1P UB 1By
doo[2q 9TY TY SI° 2paM] D|P JBP 5 J99MIT 1B SMIRUDG ‘UMD St 9519 S|Pt "008 T ueA spe)sieeiqu)
us ‘gT9 TY ueA Seupaq udl Dinusoa u, uea Buibipexsaq ‘S1B6ofjenad U, INSP £ZZH UBA |RISIBIP UBA
abisdo u (U ‘unazsab as/ NS 3up do Hopueslin 19y Jueldde 21 B5I955UIIONASIDA BIP AQ UBRP WO 43

“SEM HIUISIM
[2m 'St SAMISA 0gUSIY euseeMm Aw|qoidsuRNpR) spusdopnap 19pue 31p Jpw Busyswes u| udisab ‘o Jay
|ee19q SP|WDId @S DWNIRK iU $RST JJUNL JOOA 10N BSPUDS uee X2IGG u, susam 1|p Jep By 33 Ul Jue(|adde
QIp WO WINSIHA DS elopued Jep S| ‘piom 31 Jo0y J351e35u04ab jem |y "9y Soomab saow eipsbieo Bupbiu
Sponsq Hp By veeissd usspe ‘ewssueididos #p uea Bumioysdo [Ip JQ SISPI0IRIGRP IplISINC I|P
40 'syef1 apiajamat 1p Jo usipu| Jo Hoomioo 93 wo Bipouuo J3363 S| 31Q BPIMIS DIRYIRRUYISAUO IPUAS Se 12y
Junsabe Beipaq MjUdSUBRE U, YEHUONSBULINISIOA SIP Uea UzeBUREe DI J00A LOY BIOPURL JBT AP AAIG
peepsspul *BUIUDIDATRI PRIy ABIpunyRIPIcous uee 13y 59amaE aqAm B B)| uoy P JuBM SU IBSWO SpusbAls
2§ eaopuey uee 3y Goyab BImab [02A 2(U 300 NOS UEOSIDd SNIDPSY U, ‘[REIDY B SPAIDY IPINYS WO WINSIDA
uea woosed abunpbBuel ud SnOYSHIOA U, AW UBODP B3 SUML U, 1Y [2AS6 F6|MELISPUC IIP U] Jerw ‘Soam
0S Heul Nl |Y piosm D0W yeewwsd Jeequado JRRIDNDSITA DPUDUDUIO0A U, uge Jem ST Hurbiu Siussam
AP IBP [9SPICO NOS BIU UBLU 9H|1BP3J U, 'BtU 39y yeewdd Burusisiooa Sujuayaniueq AS u| aspuoy abjpou dp

(V) T+Z ¥S 1tV T [6861] J0 6¢2 oBed

A B|u Bljieases AU Jepuio SpJ4o93U0
apayuadab teed u, do Sxafy 95 uGesiad dpuBowWIIAA U, UIIPUL JBP BOGIR( 1Ry Jeedoape 35 uapuedsad g

S, 01514 JSPUR [BIURE U, UDD] BUIONISIDA WO Y00 JBew ‘B[U 32y ua0pab yaosuee
BupoNosiaaApURI] WO 19U JU BIOPUBRY 1BP PIOM UOOIWDHDG IO0W PURAGIDA (MDY UT U IIPUIULIDA

31 50 AULIDA B 0NISH AP uRA BUlUeHI00A L0 ueeh 3) uee 31503
DU wo BUPROsIOA S1p J00A Bims uey B RIOpURY SWIGoidsnaupRl] Ip Famuea jep bay ueeleep Himab
%00 NOS AH "JERAUSE 31 OIS BIP WO JAM UOY NOS UBAIBED Puclf dO 2SAMIDY[|aPA] [oM JREIDNISIIA
DPUBWBUIOOA U, JBP [9BPJO0 ‘BURLDWIAPUC IS PP UBA 12010 dlp ud Addeysaeeus P USA DISUDALS
3P uea Bujwdubeul Jpw 35S ‘AY nos ‘dwqosdszRRpR apuseLy va auswshie 3s esopued 19w Bueyawes

010 £ 988d TddV NVA MNVE ISAL A MdE AddVASLY VINSDNIITIASATA LNTAISTI



PRESIDENT VERSEKERINGSMAATSKAPPY BPK v TRUST BANK VAN AFRIL... Page 9 of 10

felte gewoonllk ter sprake wanneer die aansoekdoener wel sekere Inligting openbaar en dié die
versekeraar op sy hoede sou plaas dat verdere Inligting aangevra moet word. Sien o a Ivamy, General
Principles of Insurance Law 5de ultg, p 140; Greenhill v Federal Insurance Company Ltd (1927) 1 K B 85,
89; Anglo-African Merchants Ltd and Another v Bayley (1969) 1 Lioyd’s 268, 278; en Container Transpori
International Inc and Rellance Group Inc v Oceanus Mutual Underwriting Assoclation (Bermuda) Ltd
(1984) 1 Lloyd’s 476, 497-8. In die onderhawlge geval sou die vermelding van ses else egter nie dlen as
waarskuwing dat daar moontllk verdere, ongeopenbaarde, else kon wees nie. Inteendeel sou ‘n redellke
versekeraar aanvaar het dat Pandora se tersaaklike eisegeskiedenis ten volle vermeld was.

Ek is in elk geval nie oortuly dat dle benadering van dle Engelse Howe hier te lande toepassing kan vind
nle. DIt kom my naamlik voor dat In Engeland die vraag nie [s of dle versekeraar bewus was, of voorslen
het, dat sekere Inligting moontilk nie geopenbaar Is nie, maar wel of hy redellkerwyse op sy hoede geplaas
moes gewees het. Hier te lande word vir dIé soort afstanddoening wat ter sprake is juis kennls van die
betrakke persoon van alle relevante feltelike smstandighede asook van sy reate geverg: Netlon Ltd and
Another v Pacnet (Pty) Ltd 1977 {3) SA 840 (A) 872-3. En of afstanddoening nou ook al in alle gevaile ‘n
tweesydlge handeling is (vgl bv Margate Estates Lid v Urtel (Pty) Ltd 1965 (1) S A 279 (N) 204), verg dit
na my mening ten minste ‘'n handellng van dle afstanddoenende party waaruit ‘'n bedeeling blyk om
afstand van dle reg3

Page 25L(1) of [1989] 1 All SA 241 (A)

te doen, en wat aan die ander party gekommunikeer word.,

Dle gedrag waarop dle Hof @ guo gesteun het, en waarop dle respondente se advokaat hom In hlerdie hof
verlaat het, as aanduidend van ‘n afstanddoening, was ‘n sogenaamde traak-my-nle-agtige houding wat
De Wet In verband met openbaarmaking van Pandora se eise sou Ingeneem het. Volgens dle hef & guo
was dle aflelding geregverdig dat De Wet welnlg, Indlen enigsins, In sodanige else belang gestel het.
Hierdle afleiding [s gemaak ult De Wet se getuienis en nie uit eniglets wat hy voer slulting van die
versekeringsooreenkems gesé of gedoen het nie. Die appellant se advokaat het tereg betoog dat hlerdle
afleiding nie geregverdig was nie. Hoogstens kan gesé word dat De Wet nie die meegedeelde ses eise as
wesentlik beskou het nie aangesien hy nle eens 'n aantekening daarvan gemaak ket nle. Dit lei egter nle
tot die gevolgtrekking dat hy geen belang In Pandors se elsegeskledenis gestel het nle. Hy het dan ook
getulg dat dle aantal else wat n voornemende versekerde teen ‘n vorlge versekeraar Ingestel het, vir hom
dle belangrikste faktor was. Gevolglik kan nie gesé word dat Pandora se versuim om die orige drie else te
vermeld vir hom van geen betekenis was nie.

View Parallel Cltation

In elk geval, wat ook al De Wet se houdlng tydens getulenisaflegging was, het hy noolt teenoor Pandora
(of De Swardt) laat blyk dat hy nle belang geste! het In Pandora se¢ elsegeskledenls nie. Indlen dit wel sy
subjektlewe beskoulng was, het hy noolt na buite konkrete gestalte daaraan gegee nie. Dle rede waarom
De Swardt van slegs ses else melding gemaak het, was omdat hy onbewus van die ander drie was, en nie
omdat De Wet te kenne gegee het dat die bestaan van verdere eise hom nie aangegaan het nie. De Wet
het dus neolt ‘n bedoeling om afstand te doen gekommunlkeer nle. Gevolglik kan daar nle sprake wees nle
dat dle appellant, deur De Wet, voor kontraksluiting afstand gedoen het van ‘n reg wat die keersy van
Pandora se verpligting was, nl om Inligting aangaande alle else wat redellkerwyse relevant kon wees aan
dle appellant te verstrek. En dit was noolt die respondente se saak nie dat dle appellant daarna afstand
gedoen het van sy reg om uit dle ooreenkoms terug te tree vanweé die onvolledige openbaarmaking van
Pandora se elsegeskiedenls.

In die lig van dle voorgaande ls dit onnodig om In te gaan op die verdere gronde waarop die ultspraak van
die hof a guo aangeveg ls, en wat In elk geval nle beslissend kan wees ten aznslen van al dle geskllpunte
tussen die partye nle.

Daar word soos volg beveel:

1) Dle aansoek om Kondonasle van die versulm om afskrifte van dle sorkonde betyds in te dlen,
word toegestzan. Dle appellant dra die koste van die aansoek op 'n enbestrede basls, en die
respondente word gelas om die koste meegebring deur hul verset te betaat,

2 Die appél slaag met koste, inslultende die koste ven twee advokate.
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Page 251(2) of [1989] 1 All SA 241 (A)

3) Die bevele van die hof & guo word deur dle volgende vervang:

“(a) Dile eiser se vorderlngs word afgewys met koste, inslultende dle koste van twee
advokate.

(5) Die derde party word gelas om aan dle verweerder dle som van R44 242 te betaal,
inslultende die koste van twee advokate, asook moratore rente op bedoelde bedrag
vanaf 1 Februarle 1985 tot datum van betallng van die hoofsom.”

RABIE Wn HR, MILNE AR, KUMLEBEN AR en EKSTEEN AR het saamgestem,

Appearances

JR Gautshl, SC and N van der Wait - Advacate/s for the Appellant/s

AW Mostert, SC and P Meyer - Advocate/s for the Respondent/s

Moodie and Robertson, Johannesburg; Siebert and Honey, Bloernfontein - Attorney/s for the Appellant/s

AL Mostert and Kie, Ing, Johannesburg; EG Cooper and Sons, Bipemfontein -Attorney/s for the
Respondent/s
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QILINGELE v SOUTH AFRICAN MUTUAL LIFE ASSURANCE SOCIETY LTD
[1991] 3 All 54 694 (W)

Division: Witwatersrand Local Divislon
Judgment Date; 25 September 1990

Case No: Not Recorded

Before: Swart ]

Parallel Citatlon: 1991 () 8A 389 (W)

= Kevwords = Cases referred to » Judgment «

Keywords

Ingurance ~ Disclosure of material Information

Cases referred to:

Colonial Industries Ltd v Provincial Insurance Co Ltd 1921 CPD 465 -~ Referred to

Fine v The General Accident Fire and Life Assurance Corporation Ltd 1915 AD 213 - Applied

Fouche v The Corporation of The London Assurance 1931 WILD 145 - Referred to

Fransba Vervoer (Edms) Bpk v Incorporated General Insurances Ltd 1976 (4) SA 970 (W} - Applied
Mutual and Federal Insurance Co Lid v Qudishoorn Municipality 1985 (1) SA 419 {AD} - Applied

President Versekeringsmaatskappy Bpk v Trust Bank van Afrika Bpk en ‘i Ander 1989 (1) SA 208 (AD) -
Applled

Whytes Estate v Dominien Insurance Co of SA Ltdf 1945 TPD 382 - Compared

Judgment

SWART J.: The plalntiff Is Angeline Lulama Qllingele, a widow. The defendant is the South Afrlcan Mutual
Life Assurance Society Ltd.

Her case, as can be gleaned from her particulars of ¢laim, is briefly as follows. Her late husband Tomazile
Elijak Qitingele (to whom I shall refer to as 'the deceased') applied to defendant through Bewring Barclays
and Assoclates (Transvaal Central Diviglon) for life insurance cover. He

View Parallel ion

nominated plalntiff as the beneficlary of the proceeds of the Insurance In the event of his death, During or
about June/July 1986 defendant accepted the application of the deceased on the terms and cenditlons set
out in certain Flexldowment Endowment Assurance Contract, the commencement date of which was 1 July
1986. In terms of the sald contract defendant undertook, In the event of the death of the deceased, to pay
to plaintlff, the nominated beneficiary, the sum of R105 475. Plalntiff alleged that all premiums payable to
defendant [n terms of the contract had been pald and at the relevant time, namely the date of death of the
deceased, the policy was current and of full force and effect. On or about 1 3uly 1986 the deceased ceded
and transferred to plaintiff the benefits arlsing out of the contract. The deceased dled on 6 August 1986 of
maltiple penetrating injurles of the thoraclc organs through @ sharp Instrument being used by a person or
persons unknown. As a result of the aforesald allegatlons, plalntlff alleges that defendant was eobliged to
pay plalntiff under the provislons of the pelicy but, notwithstanding demand, defendant fails, neglects or
refuses to pay the sum clalmed or any portlon thereof. Plaintiff orlglnaily clzimed R110 476 {apart from
anclifary relief). The amount allegedly payable was by consent amended to R105 476.

Defendant In Its plea (which was amended} admitted that on or about 13 May 1986 an application for life
Ingurance, purporting to he made and slgned by ﬁsw deceased, was made to defendant through Bowring

http://www mylexisnexis,co.za/nxt/gateway. dll/cc/uuua/ghvoa/fel6a/3gréa/mfnbatf=... 18/05/2012
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Barclays and Assoclates (Transvaal Central Dlvision). Defendant, however, pleaded that it has no
knowledge of whether the said application was made and signed by the deceased and this allegation was
accordingly denied. Defendant pleaded that certaln replles to answers In the questlonnalre constituting
part of the application were not true and that the deceased, in 1984 and 1985, had been dismlissed from
employment through

Page 695 of [1991] 3 All SA 694 (W)

the abuse of alcohol which the deceased was In duty bound to disclose to defendant, but did not do so
with the dellberate Intention of Inducing the contract. Defendant, ultimately, dld not persevere in all
aspects of its plea with the result that at the commencement of the trlal (apart from the denlal that the
deceased made and signed the application for insurance) the relevant aspects of defendant's plea appear
from the following excerpts from the plea:
10,2 In the questionnaire constituting part of the satd application:
(@) The decezsed replied "No™ to the question contalned in clause 5.2, namely: "Is any other
application for Insurance on your life now pending or contemglated?”
(b}  The deceased stated in clause 7.5 that he had been employed by Drummond Printers for flve years
as a printer, *
10.4 The statements and answers referred to In para 10.2... were not true, In that:
¢a}  On the same day that the deceased applled to defendant for life insurance he applied for life
insurance with two other insurers which issued insurance policles pursuant to such appiications.

{b)  The deceased had been employed by Drummond Printers as 2 machine minder from September
1983 to July 1984.

View Parallel Citation

10.5 The incorrectness of the statements andfor answers referred to In parz 10.2... above was of such a
nature as to materially affect the assessment of the risk assumed by the defendant under the said
contract.

10.7 By reason of the aforegoing, defendant, as It was entltled to do, repudiated the said contract of Insurance
and Is accordingly not obliged to pay plaintiff any amount whatever under the said contract.’

Apart from constituting [Ife assurance cover, no relevance was attached to the nature or contents of the
pollcy at the trial 2nd the detalls thereof need not be considered.

At the commencement of the rlal certain amendments were made by consent to the pleadings. In para 5
of the particulars of claim the date "1 June 1986' was substituted by "1 July 1986". The same amendmen?
was effected In para 7 of the particulars of clalm and in prayer (a) the sum of 'R110 476" was substituted
by 'R105 476",

The legal representatives of the parties held two pre-trial conferences, In para 1.7 of the minutes of the
cenferance of 7 August 1989 it is recorded that plaintiff requires the names of the employers who
dismissed the deceased and the dates of such dismissal (although it later appeared that these allegations
played no role at the trial). The answer %o this question was, simllarly by consent, amended to read as
follows: *(1) Marshall Chemical Co and (2) Drummeond Printers. The dates of dismissal will be furnished by
the defendant later, (1) § 1984; (2) 18 July 1984, Paragraph 2.8 of the said minutes refers to the opening
of a bank account with the SA Permn.’ The word "thereon’ was amended by consent to read "thereln'.

Lastly, the citatlon of the defendant In the minutes of the conference of 7 August 1989 (*South Afrlcan
Mutual Life Assurance’) was amended to read 'South African Mutual Life Assurance Soclety Ltd'.

Page 696 of [1991] 3 All SA 694 (W)

A second pre-trial conference was held on 14 March 1990. The followlng excerpts from the minutes are
relevant:

‘4. The parties agree that the policies and preposal applicaticns made with Sanlam, A A Mutual Life and the
defendant are common cause and may be handed In at the trial without formal proof. The defendant’s-proposal
appears at p 1 of the bundle; the A A Mutual preposal appears at p 24 of the bundle and the Sanlam proposal
appears at p 41 of the bundle. (This relates to defendant’s plea regarding the deceased's reply to question 5.2 of
the questionnaire forming part of the application to defendant.)
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payment of comnmisslon {see as well the later evidence of Hartwlg).
Page 699 of [1991] 3 All SA 694 (W)

7. The witness said that he answered the question 7.5 on p 2 of the bundle, The question reads:
‘Mave you ever worked for more than one year In any other occupation or tralned or studied
for any other occupation? If so, please give dates and detalls below,’ The reply to the question
was 'Yes. The detalls supplied (also in the witness' handwriting) were; 7.5 Drummond
Printers - five years as a printer.’ The witness sald that the reply and details resulted from
what the deceased had replled. He had sald that he had flve yvears' experience as a printer
and that Drummand Printers was one of the companles. The deceased hadn't szld that he had
been with Drummeond Printers five years. He hadn't sald how long he had been there. That Is
what the witness Intended conveying, not to state that the deceased had had five years with
Drummond Printers. (Mr Nochumsohn acting for plaintiff ultimately submitted that the reply
and detalls relating to question 7.5 were amblguous, not false. This seems to have been
accepted by Mr Pincus. No cross-examination was addressed to this point and no reliance was
ultimately placed on this question and reply on behalf of defendant.) The witness was also
referred to p 3 of the bundle where certaln replies had been entered to the varlous questions
contained In para 9.1 - 8.5. However, the phrase 'As per medical report' appears In
manuscript obllquely across the page at two places. The witness stated that the replles were
entered In his handwriting and had been consldered necessary by him because he didn't at
that stage know whether defendant would call for a medical report. The above-mentioned
manuscript phrase was, however, In the handwriting of Noge. (No further relevance attached
to this aspect of the questionnaire.)

8. The witness was questioned as to his Information relating to the earnings of the deceased. He
inltially sald that the deceased told him he was making @ lot of money selling, but no detalls
wetre glven. He was referred to the answer to question 5.9(b) at p 2 of the papers where the
reply was that the deceased was earnlng approximately R1 000 per month. However, he was
also referred to p 43 of the

View Parallet Cltation

papers where In questlon 7.1 relating to the Sanlam guestionnalre, the answer In the witness’
handwriting was R12 000 per annum. He sald he knew that the deceased earned R1 000 per
month. When pertinently asked how he expected the deceased to pay the premlums, he
answered that hls Income varied. He belleved that the regular morithly income was at least R1
000 per month. He also sald that the deceased sald that he could afford R300 0DQ policles. He
was asked how he could belleve that the deceased could obtaln a lean of R150 000 and his
answer was that he was told this and accepted it. When asked why he had not put the agreed
amount of R300 000 In one policy, he replied that the purpose was to spread the risk as set
out above.

Page 700 of [1991] 3 All SA §94 (W)

It was put to him that the purported answers by the deceased as to hls marital status were
false In that he was actually diverced, The witness replled that the answers were formulated
according to what deceased told him and that the alleged wife was not there when deceased
slgned.

9. Me was then referred to the defendant's rates book. It appeared from hls evidence that he
was aware of the rates book and the fact that the rates book contained & gulde to what the
defendant wanted as part of an application for cover. That in¢luded a salary ratlo to cover. He
dldn’t have the rates book when the deceased's applications were finalised. It was put to him
that the general rule was that the cover was 10 times the annual Income. His reply was "No'.
He stated that he did not argue that cover could not be obtained where 30% of Income would
have to be devoted to premiums. He was then referred to varlous amounts of the applications
for cover prepared by him. He was asked what he belleved would have happened If each

insurer had been told of the other proposals. His answer was that they would ask for further

Ittp://www.mylexisnexis.co.za/nxt/gateway.di/cc/uOuna/ehvua/fel6a/3qréamfusalf=.., 18/05/2012

QILINGELE v SOUTH AFRICAN MUTUAL LIFE ASSURANCE SOCIETY L.TD [... Page 6 of 18

medicals, He was also asked whether the proposed cover of R300 000 would have been
granted on R1 000 a month. His answer was that It depends on the underwriter. It was put to
him that, If proper disclosure had been made resulting In facts emerging not In accordance
with the pollcy and guidellnes formulated by the insurer, the latter would have required more
Informatlon. His answer was that this depends on the underwriter,

10. I put certaln questions to the witness. He stated that according o what the deceased told him
hls average Income was R1 000 per month or approximately that. On the courses he attended
he was told what insurance application forms ¢ontalned and how they had to be fllled In. But
In reply to a question whether the reason for the varlous questions were explained, he said
that the wording ¢n the application form was not expiained. He explained that the word
‘contemplated’ in question 5.2 on p 2 of the papers was understood by him (as I understood
him) as belng part and parcel of his notlon of 'pending’, and thus only having relevance if the
insurer was aiready In possession of the application,

11. In re-examination he said that the deceased had undergone a medical examination on
defendant's policy and that in his oplnion a Black in the townshlps can live adequately on
R600 to R700 per month,

View Parallel Citation

This evidence concluded plalntiff's case. On the Issues on which the onus rested on defendant, plaintiff did
not seek to admit zny further evidence. It was clear, at this stage, that the appllcation for Insurance had
been signed by the deceased and this was formally conceded by Mr Pincus on behalf of defendant. As far
as the alleged Incorrectness of the answer 'No' to

Page 701 of [19911 3 All SA 694 (W)

question 5.2 of the writter proposal 15 concerned, It is equaily clear that the answer was Incorrect.
Concerning the alleged incorrectness of the answer to question 7.5 of the written proposal, 1 have already
indicated the line followed In argument by counsel on behalf of plaintiff. T think this argument Is correct. At
best for defendant the reply to question 7.5 was ambiguous and not wrong. In any event, the materiality
of the alleged false reply would have been the cruclal question and ne further evidence or argument was
submitted by defendant. The case accordingly falls to be decided on the materizllty of the false reply to
question 5.2. Counsel did not Invite me to make a finding whether deceased perpetrated such false reply
or participated therein. I would, In any event, not have been able to make such a findIng on the evidence.
When questioned by Makgotlo, deceased merely sald that he had no other life Insurance. In view of the
fact that question 5.2 had not been properly translated or explalned to the deceased (whose sophistication
as far as Insurance matters are concerned is In serlous doubt) the reply to question 5.2 cannot be
regarded as that of the deceased. Makgotio formulated the reply to questlon 5.2. Although not contending
that Makgotlo was the deceased's agent, and that any relevance attached to It for that reason, Mr Pincus
submitted that Makgotlo deliberately set out to decelve the defendant. I have no doubt that this Is correct.
There are two principal reasons. Firstly, Makgotlo was, at the very feast, adequately educated in the use
and understanding of English. On that basis alone, he could never have understood questlon 5.2 In the
sense alleged by him. This ¢onclusion, In ry opinlon, becomes concluslve when it is considered that he
was not only an experienced Insurance representative but had been trained In the preparation of Insurance
applications. It Is Inconceivable that an insurer who goes to the length of establishing courses would not
explaln to prospective representatives the meaning and the underlyling reasoning of the various questlons
in the questlonnaire. Secondly, it is qulite clear that, whether deriving from deceased's Inltiative or that of
Makgotlo, deceased wanted a policy covering a risk of R150 000 ¢nly, On completely spurlous grounds,
Makgotlo suggested 2 policy of R300 Q00 to him (ostensibly not connected with any individual or specific
needs of the deceased) and then went ahead by way of three unconnected applicatlons to three various
Insurers who had no knowledge of the other simultaneously pending applications. No innocent explanation
appears why the proposed cover was not sought from one insurer enly, say defendant. A pointer to the
true reason Is containgd In Makgotlo's confession that he did not want to invite additional medlcals, T have
ne reason to doubt that this is correct as far as It goes. It clearly denotes knowledge on the part of
Makgotio that had a single Insurer had knowledge of 2 proposed policy of R300 000, It would have been
much more on its guard as far as the proponent's health was concerned.

http:/fwew.mylexisnexis, co.za/nxt/gateway. dil/ce/uOuva/ghvua/fel6a/3qroa/mfuéa?f=... 18/05/2012
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charge of the actuarlal division. Rates and non-mexical aspects relating to Insurance particularly are under
him and he has to see that standards are adhered to.

He then referred to certaln aspects of the questlonnaire and the reasons for those gquestions from the
viewpolnt of an insurer. He also said that questions 5.2 and 5.9(b} (supra ) are linked and added that
question 5.2 Is standard practice In the Insurance industry. He substantlated this. He has checked the
proposal forms of the five leading local Insurers (Sanlam, Liberty Life, Southern Life, Momentum and SA
Mutual). This question appears In all their proposals. He expressed the oplnion that these questions are
very materlal’.

He then explained the reasens for the questions. They relate to the amount of cover and the affordabllity
of premiums. The materiallty of cover lies In the fact that overseas studies show a link between over-
Insurance and bad risk. In the case of over-insurance the life to be assured knows something which
prevents a contract on a basis of good falth. Over-insurance Is consequently what he termed ‘anti-
selecting', There should consequently be a reasonable balance between 'vaiue' and 'cover'. An excessive
cover Is not appropriate. I understood 'value' to refer to the existence and extent of the legitimate Interest
for which cover Is sought. He referred to the fact that a pelicy Is really compensation for loss of Income
with result that the deceased’s estate should not be better off after death. (I have the Impresslon that the
[atter was mentioned as an

example because a pollcy could also serve to cover a loan or as an Investment. However the same
princlple could be regarded as applicable.)

Although not regarded as equally important to the question of risk, he also explained the necessity for the
affordability of premiums. An Insurer Is averse to Issuing a policy te a person who cannot malntain IE, Such
a polley will (n all probabllity lapse soon and lead to financial loss to the Insurer because costs relating %o
medicals, underwrlting, stamps and so forth exceed the first two months’ premiums. Moreover, a lapsed
pollcy means that a client has been over-sold and leaves a disgruntled client.

He then referred to the existence of and the necessity for norms In the industry. The defendant sells over
2 000 policles per day and needs criterla to evaluate each risk 5o as to exclude the tendency in people to
anti-select. He provided details of such criteria (also referred to as guidelines). Page 62(a) of the bundle Is
an extract from the Ol¢ Mutual rates book. It was Issued In November 1986. The majority of brokers
would have access to the rates book.
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Although It & not & private document, Indlviduals would normally not have such access. As at May 1586
the rule of thumb as regards maximum reasonable cover was 10 times annual salary and this was alse the
position for many years prlor to May 1986. This rule was adopted by other Insurers as well. He also
referred to p 62(4) of the bundle reflecting the same guideline as at September 1987. The present position
is reflected at p 59 of the bundle, belng applicable since April 1988. The maximum sum assured by
guldetines appearing In para 2.1.1.1 refiect a slightly more sophisticated approach due to the fact that the
income of young people Is less than thelr potentlal. Should the guidellnes have been applicable to the
deceased, the norm would have been 9 - 13 times annual income. He also referred to the North American
manual as belng significant because reinsurers provide guidelines to underwriting principles. As 1
understood the position thls was to promote standardised principles.

He expressed the oplnion that, had this application been put before him In truthful content, there was no
doubt in his mind that 'we' would have declined to Issue the pollcy. He was then cross-examined. This
covered the followlng ground;

1. The flrst point related to the credibllity of the last-mentioned opinion. He was referred to the
notice In terms of Rule 36(9)¢a) and (b) pertalning to him appearing at p 69 of the bundle and
further. He was more particularly referred to para (1) on p 72 reading as follows: 'Finally, had
the applicant made a truthful disclosure In this propesal form, the insurance company would
have called for further Information to ascertain why 40% of Income was belng spent on life
cover.' It was suggested to him that the defendant would not have gone cn record with the

sald notice if the witness had not made such a statement to defendant. This was conceded to
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be probably correct. It was also put to Mr Hartwig that the statement In subpara (1) was at
vartance with his epinlen about declining the Issue of the pelicy and he was asked to account
for this conflict. This he did as follows: Paragraph (1) refers to the amount of the premium.
He relterated that there are two aspects, le the amount of cover and the affordability of the
premium, the latter being not so strictly relevant

to risk. His above-mentioned oplnion really referred to the unacceptabillty of the amount of
cover. There Is alse a fine distinction between declining and calling for further informatlon in
the hope of finding a satisfactory state of affalrs. The reference in para (1) to "truthful
disclosure’ was not intended to refer to Income but to the answer to the questlon I 5.2,

2. As "truthful disclosure' (according to the witness) was Intended to refer to the amount of cover
and presurmably te question 5.2; he sald para (1) Is not very clear and confuses Income and
cover. I think this answer Is satisfactory.
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It appears from other paragraghs preceding para (1) that the witness would canvass both
cover and affordability. See for instance paras (e} and (g). In para (h) (the only reference to
15k} 1t is stated as an establlshed fact that people who over-insured themselves tend to be
bad risks. In paras (£) and (i) It Is stated In essence that, depending upon the answers to the
questions, the company 'may invelve ltself In a traln of enqulry so as to ascertaln why in a
particular case the applicant Is spending so much of his Income on Insurance or why he
requires so much cover' and "this may lead the Insurance company on a traln of enquiry'. In
para (k) It is expressly stated that the Insurer 'also’ wishes to establish whether the
policyhelder is fikely to be able to maintaln premium payments because It is undesirable for a
policy to be lapsed after only a few premlums have been pald. Tt |s clear to me that para () is
not In conflict with Mr Hartwig's evidence In the sense that even In respect of question 5.2 the
insurer would Invarlably have reacted no more strongly than to call for further information to
ascertaln why 40% of Income was being spent on life cover. Thls appears not only from Mr
Hartwig's evidence but from the other passages In the notlce, T think the framer of the notice
rather Ineptly lumped a3 conclusion In para (1) without clearly differentiating between cover
and affordabillty and literally conveyed (in conflict for Instance with paras (¥} and (1) ) that the
company 'would have’ called for further Information. It was then put 10 the witness that If the
deceased had truthfully answered 5.2 defendant would have called for further Information.
The reply was that it is within the bounds of possibliity that further Information could have
been called for Instead of declining outright. He maintained his opinlon, however, that he
would have regarded the application as out of the questlon. It was put to him that had further
enquliries been made they may have induced the defendant to issue the pollcy. This was also
conceded to be within the bounds of possibllity. He was asked why only the possibllity was
conceded because, if he had detalls of overtime, assets and so forth, those answers would
have satlsfled defendant. The reply was that, If special clrcumstances exist, he would have
expected them to be stated In the proposal ang that it would be unlikely that such special
circumstances would be forthcoming. I am of the oplnion that there is support for the witness
In the questionnalre itself. In guestien 5.9¢b} the deceased was asked what his regular
monthly Income is. The reply was approximately R1 000 per menth. The same question
enjoined him to specify overtime separately. Nothing of the kind appears. Hls maln
occupation, moreover, is that of a self~employer selling clothing with a Std VI qualification.

View Parallet Citation
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Suffice it to say that there Is no indication of any income other than from his regular
oceupation and no indication of income earning or marketable assets. Me was asked whether
he would have rejected or followed (/). Me replied that In his opinlon he would have rejected it
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Information Is provided at the foot of the page. He was referred to the untruthfulness of the
answer to questlon 9.1 at p 3. I accepted that para 9.1(¢) was referred to where the deceased
replled 'ne’ to the question of resplratory or lung trouble while it appears from question 2.3
and the comments thereon in the medical report at p 6 that there had been resplratory or
lung problems (n the form of pneumonla, Mr Hartwig replied that this discrepancy had not
been used In the underwriting exerclse and that this portien of the questionnaire sheuld not
have been compieted because the medical report had been obtalned. The facts were
consequently ultimately established and the difference was net of cencern.

8. It was finally put to Mr Hartwig that the underwriter was not concerned with the truthfulness
of the questions 5.2, 9.1(c) and 2.3 but only that the deceased had died so soon. The witness
disagreed.

I fing that credibillty In the sense of demeanour and appearance of the witnesses did not detract from the
evidence on defendant's behalf. I have dealt with the cross-examlination, The evidence of defendant's
witnesses was not ¢ontradicted by evidence on plaintiff's behalf. The admissibllity of defendant's evidence
remains to be resolved and, If admissible, the cogency thereof, I find it convenlent to deal with these
aspects after discussing the test of materlality.

Mr Nechumsohn submitted that, In order to discharge the onus on It, it was incumbent upon the defendant
to prove that the reasonable man would have consldered the Incorrect answers to questlons 5.2 and 7.5
as being of such a nature as to have materlally affected the assessment of the risk assumed by the
defendant under the contract. The test Is not that of the reasonable insurer or the reasonable Insured. It is
the oplnlon of the 'hypothetical difigens paterfamilizs’ which counts. He referred to Mutual and Federal
Insurance Co Ltd v Qudtshoorn Mumicipality (supra at 435F - 1) and to President Versekeringsmaatskappy
Bpk v Trugt Bank van Afrika Bpk en ‘n Ander 1989 {1} SA 208 (A) at 2168 - G.

In the Mutual and Federal matter Joubert JA {who delivered the majerity judgment) sald this at 435F - It
"What Is the position I Roman-Dutch law? I am unable to find any support in the Reman-Dutch law for alther the
prudent or reasonable insurer test or the prudent or reasonable insured test, It is Implicit In the Reman-Dutch
authoritles and also In accardance with the general principles of our law that the Court zpplies the reasonable
man test by deckiing upon 2 congideration of the relevant facts of the particular case whether or not the
undisclosed infermatlon or facts are ressonably relative to the risk or the assessment of the premiums. If the
answer Is in the affirmative, the undisclosed informatien or facts are material,
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The Court perscnifies the hypothetical dfffigens paterfamilias, ie the reasonable man or the average prudent
person. (Weber v Santam Versekeringsmaatskappy Bpk 1593 (1) SA 381 {A) at 410H - 4110.) The Court does
not in applylng this test judge the Issue of materlality from the point of view of a reasonable insurer, Nor is it
judged from the polnt of view of a reasonable insured.

The Court judges it objectively from the point of view of the average prudent persen or reasonable man. This
reasonable man test Is falr and just to both Insurer and tnsured Inasmuch as it does not give preference to one of
them over the cther, Both of them are treated on a par.’

In the Weber matter supra Joubert JA quoted the followlng passage with approval:
"The Court ks thus taken to assume the role of the reasonable man, and decldes what, the reagonable man would

regard as just on the facts of the case. The hypothetical "reasonable man™ is personified by the Court (tself. It Is
the Court which decides.’

In a minerity judgment Mlller JA at 446 decided that the Court's function is objectively te declde in the
light of all the relevant circumstances whether ‘the reasonable insured’' (le the reasonable man In the
same situation and with knowledge of the same facts and circumstances) would have regarded the facts
as material.

The majority judgment consequently makes It unnecessary to adopt the approach In for instance Fransba
Vervoer (Edms) Bpk v Incorporated General Insurances Ltd {supra ). There the Court firstly hiad regard to
materiallty in the sense of Information which may influence the Insurer's

hitp:/www . mylexisnexis.co.zamxt/gateway. dll/co/uluua/ghvoa/feléa3qréa/miuba?f=..  18/05/2012
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View Parallel Citation

opinlon as to the risk that he is Incurring and consequently as to whether he wlill take it or what premium
he would charge If he does take It. (At 975H and 980E.) The next question posed was whether or not 2
reasonable proposer for ingurance could be expected to reallse In the circumstances that the fact of the
occurrence of accldents in a separate business was likely to be materlal (at 9788 and 980F). See also
Fouche v The Corperation of the London Assurance 1931 WD 145 at 156.

In President Versekeringsmaatskappy Bpk v Trust Bank van Afrika Bpk (supra ) Van Heerden JA at 216E -
F sald this with reference to the majority judgment of Joubert JA in the Mutual and Federal Insurance
matter:

"Inglen die Hof 2 guo te kenne wou gee dat Inligting nle wesentlik Is nie Indien 'n redellke man nle $ou meen dat
dit die risike beinvicad nle, kan ek nie akkoord gaan nle. In die uitspragk van Joubert AR In Qudtshoorn
Munlclpality word s0 lets sekerlik nle aan die hand gedoen nle, Wat Joubert AR wel gesé het (op 435), Is dat 'n
hof dle redelike man-kriterium toepas by becordeling van die vraag of "the undisclosed Informatlon or facts are
reasonably relative to the risk or the assessment of the premiums”.

Page 713 of [1991] 3 All SA 694 (W)

Soos tereg deur die appeliant se advokaat betoog, Is die vraag dus nie of na dle oordeel van 'n redelike man die
betrokke Inligting wel die risiko beinvioed nie, maar of dit redeiikerwyse 'n effek mag hé op 'n voornemende
versekeraar se beslult om at of nie die risike te aanvaar of 'n hotr premie as dle normale te verg. Anders gestel,
is die toets of dle redellke man sou gecordeel het det die Inligting corgedra moes weord sodat die voornemende
versekeraar self tot 'n besiult kan Kom. En so 'n ocrdes! sou hy berelk het Indien die inligting na sy mening die
voornemende versekeraar redellkerwyse kon befnvioed net. (Vg Roselodge Ltd v Castle [1966] 2 LI LR 113 op
133.) '

If the court personifles the hypothetical reasonable man, the court does not stand I[n the shoes of the
insured or the Insurer, whether subjectively or objectively, but ebjectively acts as an Independent declder
of fact, but not as a court or as an expert in Insurance matters or as a layman who, for instance, knows
nothing about insurance matters. In the Fransba Vervoer matter supra the following is stated at 9778:
"The guestion whether or not certain Infermation is materia! in the assessment of the risk Is 2 question of fact to
be determined by the jury In a jury case, or otherwise by the Court acting as a jury (Hardy lvemy at 9§;
Colinvaux para 155 at 83).'

‘This seems to me, with due respect, to be a correct description of the function of a court If ‘jury’ is read as
‘reasonable man’.

As to what Is materlal, see above and also Fine v The General Accident, Fire and Life Assurance
Corporation Ltd 1915 AD 213 at 220 - 1:

'And In Joel’s case Fletcher Moulton LJ says: "If a reasonable man would have recognised that It was material Lo
disclose the knowledge In question, It is no excuse that you did not recognise it £o be 0. And that after all
appears to be the true test, would a reasonable man consider that the fact was one material to be known by the
Insurer, or a fact that In the words of Lord Blackburn "might Influence the underwriter's opinion as to the risk he
Is incurring".’

It should perhaps be added that In the Fransba Vervoer {Edms) Bpk matter supra McEwan J at 9748 - E,
with reference to 563(31 of the Insurance Act 27 of 1943, inter alia sald:

"Thus for the specizl declaration In the plaintiffs policy to be effective the words *wat meontlik die versekerde
risiko betref™ would have to be read as "wat waarskynlik dle risiko betref”,'
I

View Parallet lon
I now turn to the guestion of admissibillty of defendant's evidence. As submitted by Mr Plrcus acting for

defendant, the factual position is sometimes that Information is clearly material or immatariat, See for Instance
Colontal Industries Lid v Provinglal Insurance Company Ltd 1921 CPD 465 at 471:
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It ls quite competent for me to decide on the materiality to the estimation of the risk of those facts without
having heard evidence thereon {cf per Solomon 1 in Fine v General Accident, Fire and Life Assurance Corparation
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man must conclude that the applicant knew what he was doing when he agreed to pay Rx per month by
way of premlums. Thus far the submisslon. I do not think this submisslon can be accepted, inter alia for
reasons already stated. This submisslon completely loses sight of the fact that It is not only a question of
affordabliity of premlums but of the assessment of risk In cases of possible over-Insurance. The reasonable
man, moreover, must surely have regard to the fact that, despite specific questions to that effect, the
defendant was not Informed that the deceased intended paying the

premlums for three policles out of his regular income. Defendant was also not Informed of any other
income or assets, Mr Nochumsokn then submitted that the reasonable man would possibly view the
sltuation from the point of view of the applicant affording the insurance, regarding the premlums
concerned, whatever amount [t may be, as being in the nature of a forced saving. Insurance companies do
create the Idea that premiums payable on life policies are Indeed forced savings. To this extent the notion
of expending money for purposes of insurance as a ratio to Income loses its force. In this context the
prerlum will not be regarded as expenditure at all. T accept that !Nife Insurance may be regarded as an
investment or a forced saving. However, whatever merlt this submission may have, It is purely an attack
on the aspect of affordability and does not address the assessment of risk,

Mr Nochumsehn 850 suggested that the reasonable man might well relate the Incorrectness of the answer
to the ultimate clrcumstances of the deceased’s death. He died as a result of multiple penetrating injuries.
Had the deceased died In circumstances of a sulcide or In other clrcumstances under which it might be
suggested that he dellberately took his life in order that his helrs or beneficlary should benefit, it might
well be a factor In the reasonable man's assessment of materlallty pertalning to question 5.2, but in the
clrcumstances of the death in casu It was submitted that this could hardly have been the case. I think that
the circumstances of death In thls case merely had a mechanical effect In the sense that, because the
policy had been of short duration, the matter was Investigated by defendant and in s¢ doing led to the
repudiation of the policy.

Page 716(2) of [1991] 3 All SA 694 (W)

I dld not understand the evidence on behalf of defendant te be that, if the policy had been of short
duration for non-suspiclous reasons, the matter would not necessarlly have been investigated. In any
event, this submission relates to the guestion of repudlation and has nothing to do with the guestion
whether the Information withheld would have been refevant to defendant in deciding whether to accept the
risk and, If so, at what premlum, .

Those were Mr Nochumsohn’s principal submisslons Insofar as materiality was concerned. With due
acknowledgement to a carefully prepared argument, I think, however, that defendant has discharged its
onus. Viewing the matter as the hypothetical reasonable man would, and bearlng In mind the aforesaid
gist of the dicta of Van Heerden JA, I think that the incorrect reply to questlon 5.2 was indeed material for
rezsons which have already been stated, It may be added that the fact that question 5.2 was specifically
posed, denotes to the reasonable man that defendant regarded the reply as relevant. The reasons for such
relevancy have been adequately explalned In evidence. The witnesses have expressed honestly held
opinlons &s to what the result would have been if defendant had been properly apprised of the facts,
These opinlons have also been adequately motivated and, taking Into account the difference In emphasis
It the opinlons of Mr Hartwig and Mr Lamprecht, I think they at least establish an opinlon that the missing
Information was relevant to the assessment of risk In the sense expressed by Van Heerden JA supra. T
may state that, even In the absence of such opinions, I would have come te the same conclusion on the
objectlve evidence. As a matter of fact I have no doubt

as to the probabllities In this regard. See also the dicta of Joubert JA in the Mutual and Federal Insurance
matter supra at 436F, See as well the dicta of McEwan ) in the Fransba Vervoer (Edms) Bpk matter at
977H:
‘The conclusion seems to me to be that, ence the Court has found that certain facts were material to the
assessment of the risk In any case, It must follow, in the absence of special circumstances, almost automatically
that a reasenable man would have disclosed those facts,’

4
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Mr Nochumsohn also submitted that the written proposal and the facts of the case denote that Makgotio
was acting as a sub-broker for Noge (whose signature appears at p 2 of the bundle), that Noge was acting
as agent for the defendant and that Makgeotlo must similarly be regarded as the agent of defendent. I do
not think there Is any merlt In thls submisslon. The reason for Noge's signature (for an entirely different
purpoese) has been adequately explalned In the evidence. Mareover, aothing appears ex facie the proposal
to designate Noge as an agent. He Is expressly described as the 'Introducer’.

Page 716(3) of [1991] 3 All SA 694 (W)

The plaintiff's action should accordingly be dismissed wlith costs Including the qualifying expenses of the
three expert witnesses for defendant and it Is so ordered.

Appearances

BK Pincus - Advocate/s for the Defendant/s

S1 Nochummsohn - Advocate/s for the Plaintlff/s

Walker, Matherbe, Godiey and Field, Cape Town - Attorney/s for the Defendant/s

I8 Sibiva -~ Attorney/s for the Plaintiff/s
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Annotations Link to Case Annotations

H

Flynote : Sleutelwoorde

Insurance - Generally - Applicable legal principles ~ Insurable Interest - What constitutes -,
Insurable Interest an economie interest which relates to risk which 1 person rung In respect of
a thing which, if damaged or destroyed, wlili cause him to suffer economic loss, or In respect of
an event which, If it happens, wlll likewlse cause him to suffer economic foss - Not mattering
whether he personally ) has rights In respect of

1996 (2) SA pIE2
aarticle, or If event happens to him personally, or If rights are those of someone to whom he
stands In such relatlonship that, desplte having ne personal right in respect of article, or that
event does not affect tim personally, he will nevertheless be worse off if article damaged or
destroved, or the event happens.

Insurance - Generally - Appilcable legal principles - Double insurance - Clauses s excluding
llabllity - Reiterated that where two policies Intended to afford only secondary cover to
Insured, qualifications cancel each other and both Insurers llable subject to any rateable
propartion clause.

Insurance - Motor vehi¢le Insurance policy - Clause extending indemnity to permitted drivers -
Enforceabllity of - Insurable Interest - Existence of - Insured ¢ having insurable interest in
contingent lkabllity of parmitted drivers -~ Clause stipulating that extension 'shall glve no right
of clalm’ to ‘any person other than the Insured' ~ Enforceabillty of ¢lause by permitted drivers -
Permitted driver for all practical purposes not Insured and having no enforceable right agalnst
Insures untll insured Intervenes on his behalf.

Headnote | Kopnota

o The plaintiff was the owner of a truck which had been involved in a collision with a
vehicle driven by one Z ('the deceased"). The defendant, the executor of the deceased's
estate, admitted, with the consent of the third party, A Ltd, that the deceased had been
90% negligent, and that the plaintiff's damages amounted to R441 000 plus costs. A Ltd,
an insurance company, was joined as third party by the defendant on the ground that if it
were found that the defendant was llable to ecompensate the plaintiff for its damages,
he would be entitied to indemnification by A Ltd in terms of an insurance policy issued by
A Ltd in favour of the deceased (‘the A policy'). At the time of the accident, the vehicle

hitp://ipproducts jutalaw.co.za/xt/print.aspINXT Script=nxt/gateway.d&NXTHost=... I 8/05/2012
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driven by the deceased was insured by I Ltd in terms of a motor vehicle insurance policy
in favour of G (Pty) Ltd (‘the I policy'). The deceased had been driving the vehicle with
the permission of G (Pty) Ltd. A claim by G (Pty) Ltd under the I policy in respect of the
damage sustained by the rvehicle was met by I Ltd. G (Pty) Ltd did not lodge a claim on
behalf of the deceased or his estate. The A policy was a personal Insurance package
covering various risks, including the driving of vehicles not belonging or hired to the
insured, ‘in so far as the vehicle (was) not otherwise insured'. Clause 11 of its general
terms provided that if there was 'any other insurance covering the same liability, 10ss or
damage we will not be liable to pay . . . more than our rateable proportion of any such
claim . . .. The I policy contained an extension clause which provided that the insured
would be «indemnified in respect of, inter alfa, 'damage to property other than property
belonging to the insured', It also provided that the insurer would indemnify any person
who was 'driving or using the vehicle on the insured's order or with his permission’,
provided that such person was 'nof entitled to indemnity under any other policy'. Clause 5
provided that the 'extension of the company's liability to any person other than the
insured shall give no right of claim hereunder to such person, the intention being that the
insured shall in all cases claim for and on behaif of such person'. Clause «# 8 of its general
conditions, which was headed 'Other insurances', was similar to clause 11 of the general
conditions of policy A. Although it thus appeared at first blush that each one of the
insurers could avoid liability on the hasis of the existence of the other policy, counsel
were ad iderm that A Ltd and I Ltd were each to indemnify the defendant for 50% of the
judgment. As I Ltd was, however, not before Court, A Ltd argued that it was lizble only
for 50% of the judgment.

Held, that it was accepted law that where two policies were each intended only to 1afford
secondary cover to an insured, the qualifications cancelled each other and both insurers
were liable, subject to any rateable propartion clause. {At 367D/E-E.)

Held, further, that, as both the policies under consideration contained a rateable
proportion clause, the position was that, if the deceased had indeed been doubly insured,
the defendant would not be entitled to claim more than its rateable proportion from each
insurer. {At 367H-H/L.)

1 Heid, further, that, as 1 Ltd was not before the Court, this meant that, if the finding were

1996 (2) SA p362
a0 be that the deceased was also covered by the I policy, the defendant would only be
entitled to indemnification for 50% of the judgment in favour of the plaintiff; if on the
other hand it were found that he was not covered in terms of the I policy, A Ltd wouid be
obliged to indemnify the defendant for the full amount. (At 3671-1/3.)

Croce v Croce 1940 TPD 251 discussed and applied. )

Held, further, that the damage concerned was damage to the vehicle of a third party e
(the plaintiff), and that if the extension clause was enforceable the damage suffered by
the plaintiff was without doubt "damage to property other than property belonging to the
insured' in terms of the I policy. (At 369A/B-B.)

Held, further, as to whether the insured had had an insurable interest, that an insurable
interest was an economic interest which related to the risk which a person ran in respect
of a thing which, if damaged or destroyed, wouid cause him to suffer an economic loss, or
in respect of an event which, if it happened, would likewise cause him to suffer an
economic loss; it did not matter whether he personally had rights in respect of that
article, or whether the event happened to him personally, or whether the crights were
those of saomeone to whom he stood in such a relationship that, despite the fact that he
had no personal right in the article, or that the event did not affect him personally, he
would nevertheless be worse off if the object were damaged or destroved, or the event
happened. (At 372F-H.)

Held, further, that the owner of & motor vehicle accordingly had an insurable interestin o
the contingent liability of the drivers who drove the vehicle on his order or with his
perrission. (At 3701/3-) and 373C/D-D.)

Held, further, as to whether the extension clause conferred enforceable benefits on third
parties such as the plaintiff, that it would not be in the interests of the cwner or the
insurer to create a right for the third party which the third party could enforce at will: the
owner would want t¢ be insured to the full extent to which his family members or friends
might be held liable to third parties and also to the full extent to which he might ebe held
vicarigusly responsible to third parties, and in order to see 1o it that this result was
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REFRIGERATED TRUCKING (PTY)} LTD v ZIVE NO (AEGIS INSURANCE CO ... Page 5 0of 12

entitled to indemnity under another policy.

This judgment. deals with the question of enforceability or not of an extension clause in an
insurance policy. The Aegis policy was a personal insurance package covering various
risks comprising no fewer than 17 different categories. Section £ is entitled & 'Motor'.
Portion A thereof deals with motor comprehensive insurance whereas portion B deals with
motor third party fire and theft insurance. Clause 2(b} of portion A reads as follows:

“Your driving of other vehicles

(b) We will also pay all sums for which you are legally liable as a result 1of death
or injury to persons or damage to property arising out of the driving of a
motor vehicle not belonging to nor hired to you under a hire purchase or
similar agreement, insofar as such vehicle is not otherwise insured.’

The liability is limited to & sum of R3 million.

3 There are a number of general terms applicable to all sections of the poiicy. Clause 11
of the general terms reads as follows:

1996 (2) SA p366
A 'Other Insurance

If at the time that any claim arises under this policy there may be any other Insurance covering the same
liability loss or damage we will not be llable to pay or contribute more than our rateable propertion of any
such clalm and costs and expenses in connection therewith. This condition does not apply to the verious
Personal Acddent and Juno Plus sections of this policy.”

B

It is obvious that the deceased was entitled to indemnity for the full amount of R441 GGG
for which judgment is to be entered against the estate if 'the vehicle is not otherwise
insured’.

In s 2 of the IGI policy there appears an extension clause which reads as foliows:

¢ "the company will indermnify the insured in the event of an accident caused by or In connection with the
vehicle or the towing of a dlsabled vehicte (other than for reward) (a5 herelnafter defined) attached
thereto against all sums Including claimants' costs and expenses which the Insured shall be legally llable
0 pay, Including all costs and expenses as may be incurred with the D written consent of the company in
respect oft

(I} death or bodily injury to any person, excluding:

ta) any person who is a member of the insured’s immediate family;

(b) any person who normally resides at the same residence as the insured,
including domestic servants;

(¢) any person being conveyed in or on a caravan or in the open portion sof a
vehicle or trailer, or entering or getting onto or alighting from any vehicle;

(d) any employee of the insured in the course of his employment.

(&) damage to property other than property belonging to the Insured or held in trust by or In the Custody
or control of the insured or being conveyed by, lvaded into or unloaded from such vehicle, trailer or
towed disabled rvehicle attached thereto.

In terms of this sectlon the company will indemnify any person who s driving or using the vehicle on the
insured's order or with his permisslon, provided that such person:

(a) is not entitled to indemnity under any other policy;

(b} shall as though he were the Insured cbserve, fuifll and be subject to the & terms, conditions and
exceptlons of this policy; and

{c) has not been refused any motor vehicle Insurance or contlnuance thereof by any Insurance company
or underwriter.”

The liability of the insurer is limited to R2 500 000.
Clause 5¢d) of the general conditions of the policy reads as follows:

# “The extenslon of the company’s llabillty to any persen other than the Insured shall give no right of
clalm hereunder to such person, the Intention being that the insured shall In all ¢ases claim for and en
behalf of such person, and the receipt of the insured In any case shall absolutely discharge the
company’s llabillty hereunder.'
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1Clause 8 of the general conditions is very simllar to clause 11 of the general conditions
of the Aegis policy. It reads as follows:

‘Other insurances

If, at the time any clalm arises under this policy, there Is any other existing Insurance covering the same
accident, Injury, loss or darmage, the company shall not be lable to pay or contribute more than its
rateable proportion of any 1loss, damage, compensgation, costs or expenses, However, nothing In this
condition

1996 (2) SA p367
HARTZENBERG J

ashall Impose on the company any cbligation to make any payment under this policy from which It would
have been relleved under any exception applicable to this policy or any section thereof,'!

The cover provided by both policies is qualified to the following extent: In terms of the
Aegis policy the deceased would not be covered 'insofar as such vehicle is otherwise e
insured', whereas in terms of the 1GI policy he is covered provided that *he is not entitled
to indemnity under any other policy'. If both policies are enforceable, at first blush the
position seems to be that, although cover was afforded to the deceased in two policies
against the relevant risk, each one of the two insurers can avoid liability on the basis
that, because of the existence of the other policy, it is not obliged to indemnify c the
deceased estate. Literally interpreted the result would be that instead of being doubly
insured the deceased was not insured at a2li. Counsel are, however, ad idem that that is
not how the two policies are to be interpreted. They agree that if both policies are
enforceable Aegis and IGI are to indemnify the defendant each for 50% of o the
judgment. As IGI is, however, not before Court, the third party contends that in such
circumstances it must be ordered to indemnify the defendant for 50% of the judgment
enly. :

It seems to be accepted law now that where two policies are each intended only te afford
secondary cover to an insured, the Court is to hold that the gqua
other and that both insurers are liable subject to any rateable proportion clause. £ That
appears to be the view expressed in Joubert (ed) The Law of South Africa vol 12 para 241
and alsc in Gorden and Getz The South African Law of Insurance 4th ed at 448. For that
proposition the authors rely on the judgments in Guardian Royal Exchange Assurance
Group and Fisher v Commercial Union Assurance Co and = Tanner 1976 (2) PH F71 (R);
Weddell and Another v Road Transport and General Insurance Co Ltd [1932] 2 KB 563
and Austin v Zurich General Accident and Liability Insurance Co Ltd [1945] 1 All ER 316
{CA) ([1945] KB 250). Although that approach has so far not specifically been followed by
any Court in the Republic of South Africa, the authorities referred to are persuasive and
the result to & which they come is fair. It must be borne in mind that as far as the law of
insurance is concerned our Courts quite often refer to English cases where there [s no
direct authority in our law. It is, of course, so that insurance policies here and in England
are very similar, It is therefore accepted that counsel were correct in their approach.

+ As both policies contain a rateable proportion clause the position Is that if the deceased
wag doubiy insured the defendant cannot claim more than its rateable proportion from
each one of the insurers. O'Flynn v The Equitable Fire Assurance and Trust Co; Joseph
and O'Flynn v The Commercial Assurance Co (1866) 1 Roscoe 372. As 1GI is not before
the Court it means that, if the finding is that the deceased was alse covered by the IGI
policy, the defendant will only be entitled to rindemnification for 50% of the judgment in
favour of the plaintiff. If, on the other hand, it is found that he was not covered in terms
of the IGI policy, the third party will be obliged to indemnify the defendant for the full
amount.

Mr Gautschi for the third party argues that the deceased was properly covered in ;terms
of the extension clause in the IGI policy. He says that

1996 (2) SA p368
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athe deceased was doubly insured and that the third party is accordingly only liable for
50% of the defendant’s damage and costs. The argument is that that is what was decided
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benefit. In my view it was unnecessary for the Court to consider the question whether «
the defendant had accepted the benefit or not. It was not necessary to do so where it was
not him but the plaintiff, on his behalf, who relied on the extension clause. The finding
then that the defendant accepted the benefits in terms of the extension clause was obiter.
It is not binding on this Court. In short, the Court found that the insured had an insurable
interest in the contingent liabilities of drivers of the vehicie, that the : defendant was
such a driver and that the plaintiff as insurer was entitled to enforce the rights of the
defendant. This Court is bound by those findings.

Despite the ¢riticism expressed by Prof Kahn I am of the view that a person who insures
his motor vehicle has an insurable interest in the contingent liability of drivers of : the
vehicle who drive on his order or with his permission.

1996 (2) SA p373
HARTZENBERG J

& In Gordon and Gelz {op cit at 92} the author points out that MacGillivray defines the
following as a "good working definition’ of insurable interest:

"Where the assured is so situated that the happening of the event on which the insurance money 15 to
become payable would, as a proximate cause, involve the assured In the loss or diminution of any right
regagnized by law orin any Blegal llability there is an Insurable Interest In the happening of that event
to the extent of the possible loss or lizbility.”

It Immediately catches the eye that for an interest to be insurable there must be the ‘loss
or diminution of any right recognised by law or in any fegal liability'. It is likely that < this
definition prompted counsel to submit in Phillips v General Accident Insurance Co (SA)
Lid1983 (4) SA 652 (W) at 6598 that an insurable interest required that the insured must
have the use of the property or be under a legal obligation to replace the article.

o In Littlejohn v Norwich Union Insurance Society 1905 TH 374 Wessels ] said:

*The authoritles show that an insurabie Interest is su/ generfs, and does not depend efther upen a jus in re¢
or & jus ad rem.’

He held that a husband who had insured the property of his wife in his own name had an
insurable interest as he personally was in a worse position after the destruction &thereof

than what he was before that. That decision, as far as I know, had never been questioned

by another South African Court. Although Gordon and Getz in the third edition criticised

that definition, they state as follows at 99 of the fourth edition:
'However the submissien made in earller editions of this work, namely that the dictum quoted from
Littiefohn v Norwich Union Fire Insurence Soclety Is too Fwide, needs to be re-examined, particularly as
It relled for support on Macaura v Northem Assurance Co Ltd which, insofar as it refates to shareholders'
Interest in company property, has been rejected by American and Canadian Courts. For this reason the
test for the contract of insurance should be & more extensive Interpretation of the approach adopted in
Littlefohn's case, namely that if the Insured can show that he can lose 6 something of appreciable
commerclal value by the loss, destruction or damage to the thing Insured, he will have an insurable
Interest thereln.'

In Van Achterberg v Walters1950 (3) SA 734 (T) Miliin J, in a case where the lessee was
contractually bound to ingure the furniture, linen, cutlery and things of & like w nature of
the lessor, said at 740G:

By virtue of the lease the lessee has an Insurable interest In the property let to him, and although he
cannot usuatly recaver more than the value of his own interest, he is entitled to Insure for the full value
of the property.'

De Villiers J in Phillips v General Accident Insurance Co SA Ltd (supra), following :1the
decision in Littlejohn v Norwich Union (supra), held that a husband had an insurable
interest in the jewellery separately owned by his wife where he felt himself morally
obliged to replace it in case of the loss thereof. It is true that the learned Judge in the
alternative justified his finding that there was an insurable interest on the basis that the
wife in case of hardship may be obliged to sell the ring in question to provide for
household necessities and that the husband had an interest therein.

1996 (2) SA p372
HARTZENBERG ]
» An insurable interest must be the economic interest of the insured. It can range from
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the full value of the property (in the case of the owner) to a very small percentage
thereof (where in the case of destruction the insured stands to lose a small percentage of
the value of the property). A good example of a smaller interest in the value of the »
property can be found in the facts of the matter in Steyn v AA Onderlinge Assuransie
Assosiasie Bpki1985 {4) SA 7 (T). The occupier of a house, owned by the provincial
administration, insured it against fire. It burnt down. The occupier was financially worse
off after the fire than before it as he was deprived of free occupation, water and
electricity until such time as the provincial administration would have c demolished the
house to build a road.

It was certainly possible to get an indication from the roads department when it was
intended to build the road. The monthly value of the occupation could be determined by
comparing the property to similar properties and to fix a market-refated monthly orental
and add the water and electricity thereto. To work out what the occupier's insurable
interest was was therefore a simple arithmetical calculation of 2 figure per month over a
period until the road construction would have started.

In the Littlejohn case supra and the Phillips case supra the Court held that a person other
than the owner, who has no legal claim in his own name against, for instance, one =who
damages or destroys the property, nevertheless has an insurable interest where his own
position will be worse in case of damage or destruction. The ratio seems to be that where
the relationship between the person with the legal right in the property and the insured is
such that the insured will be worse off in that, for example, he has to forfeit a benefit or
be morally responsible, or through circumstances forced, to replace rthe article the Court
will recognise that he has an insurable interest. It seems then that in our law of
indemnity insurance an insurable interest is an economic interest which relates to the risk
which a person runs in respect of a thing which, if damaged or destroyed, will cause him
to suffer an economic loss or, in respect of an event, which if ¢ it happens will likewise
cause him to suffer an economic loss. It does not matter whether he persenally has rights
in respect of that article, or whether the event happens to him personally, or whether the
rights are those of someone to whom he stands in such a relationship that, despite the
fact that he has no personat right in respect of the article, or that the event does not
affect him personally, he will nevertheless be worse w off if the object is damaged or
destroyed, or the event happens.

The owner of a motor vehicle stands to lose a lot if his spouse or a member of his
household negligently gets invoived in a collision whilst driving the vehicle. Apart from the
damage to the vehicle itself, third parties may sue the driver for damage to other vehicles
or even bodily injury where, for instance, a third party was a passenger in the jvehicie in
question, It is of great economic interest to the owner that the members of his family be
insured against such claims by third parties. If a servant drives the vehicle by order of the
owner the owner wilt be vicariously liable to third parties for damage negligently caused.
It may pose a difficult factual question whether the servant acted within the scope of his
employment. To have that question answered by a court may lead to

1996 (2) SA p373
HARTZENBERG 1

aextra costs in a court case. It is not only in a case of the servant that the owner may
be held to be vicariously responsible for damage to third parties.

If an acquaintance drives the vehicle with the permission of the owner and it turns out
that he did so for the benefit of the owner whilst the [atter had the right to ¢ontrol the
manner in which he drove the vehicle, the owner wilt iikewise be vicariously liable to e
third parties. Boucher v Du Toitl978 (3) SA 965 (O) and Braamfontein Food Centre v
Blake1982 (3) SA 248 (T) at 251A. Again complex factual disputes may arise as to
whether the driver drove the vehicle for the benefit of the owner, or whether the owner
had control over the manner in which he was driving the vehicle. If the cowner is held to
be vicariously liable and the servant or acquaintance turns cut to be financially unable to
pay the damage, the owner will be the one who has to pay the bill, That, in my view, is a
clear economic interest In the contingent liability of the driver. It follows that, whilst I am
bound by the conclusion in the Croce case that the owner has o an Insurable interest in
the contingent liabilities of the driver, I am also in full agreement with that conclusion.

Page 10 0f 12
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Judge Joubert JA, HOEXTER JA, SMALBERGER JA, NESTADT JA and VIVIER JA
Heard #November 12, 1993

Judgment November 30, 1993

Annotations Link to Case Annotations

Flynote : Sleutelwoorde

Insurance - Generalty - Applicabie iegal principles ~ Applicabllity of 5 63(3) of Insurance Act 27
of 1943 - 'Representation' as intended In s 63(3) - Meaning of - Clear that it Is a pre-
contractual statement (as to a 1 fact or state of facts) and, unlike a term, does not become
part of the contract - "Memo' in policy in respect of cover for theft of motor vehicles that
Insured "warranted that all vehicles left in the open must be locked at all times out of business
hours and all keys must be removed and kept In a locked safe' ~ Such not 2 representation as
intended In s 63(3) but a contractual undertaking - Breach thereof entitling insurer to 3
repudlate [ablllty.

1994 (2) SA pl123

Headnote : Kopnota

It is clear that a 'vepresentation’, for the purposes of s 63(3) of the Insurance Act 27 of
1943, is a precontractual a statement (as to some fact or state of facts) and, unlike a
term, does not becorne part of the contract of insurance. This is the ordinary meaning of
a representation and this is the sense in which It is unambiguously used in the section.
(At 126CTead with 1251-1.)

‘The Court accordingly held that what was termed ‘memo 2' in a multi-peril policy of
insurance in terms whereof the appeilant had insured the respondent against, inter alia,
the theft of its motor vehicles 'teft in sthe open' on its premises, namely that the
respondent "warranted that all vehicles left in the open must be locked at all times out of
business hours and all keys must be removed and kept in a locked safe’, did not contain
either a statement of fact or even a representation as to future conduct: its language was
unequivocalty that of a contractual undertaking. {At 126G/H-H/1.) The Court held,
accordingly, that 'memo 2' was not a representation as intended in s 63(3) of the
Insurance Act 27 of 1943 with the result that the provisions of that section did not avail
the crespondent. (At 127C.) As 'memo 2' (the contractual undertaking} had been
breached by the respondent (the keys of the stolen motor vehicle having been kept in a
cupboard and not in a locked safe), the respondent’s claim should have been dismissed in
the Court a quo. (At 127H read with 124D-D/E.)

‘The decision’in the Witwatersrand Local Division in Norman Welthagen Investrnents (Pty)
Ltd v South African Eagle Insurance Co Ltd reversed.o

Case Information

Appeal from a decision In the Witwatersrand Local Division (Hartzenberg )}, The facts appear frem the judgment of
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Nestadt JA.

R W Nugent SC for the appellant referred to the following authorities: Lewis Ltd v Norwich Unlon Fire Insurance Co Ltd
1916 AD 508 at 515; & Oblowitz Bres v Norwich Union Fire Insurance Soclety Ltd and Angther 1924 CPD 349 at 351-2;
Norwich Unign Fire Insurance Society Ltd v SA Tollet Requisite Co Lid 1924 AD 212 at 216; Kliptown Clothing Industries
(Pty} Ltd v Marine & Trade Insurance Co of $A Ltd1961 (1) SA 103 (A) at 106G; Imprefed (Ply) Ltd v Amenican
International Inswrance Co Lid1981 (2) SA 68 (W) F at 720 {upheld on appeal at 1983 {3) SA 335 (A)); Gorden and
Getz South African Law of Insurance 3rd ed at 202-3, 219-20; MacGillvray and Parkingten Insurante Law Bth ed paras
581, 728 and 742; Christie Law of Contract In South Afdles 2nd ed at 179, 328-9; Wessels Law of Centract In South
Africa 2ndd ed vol 1 paras 1015, 1090-1; Ivamy General Principies of Insurance Law Sth ed at 158, 161-3; Joubert (ed)
Law of South Africa vol G 12 paras 162, 165 and 168; Jordan v New Zesland Insuranice Co LES1968 (2) SA 238 (E); Van
Heerden and Another v Sritfrl956 {3) SA 273 (D); Fainsteln v Niggli and Anatherl981 (2) SA 684 [A) at 695B-G; S W
1 van der Merwe (1972) THRHR 197 at 200; M F 8 Relnacke (1984) TSAR 95 at 97-8; Patterson Essentials of Insurance
Law at 354-5; Arnould Law of Marine Insurance and H Average 16th ed vol 2 paras 568-603; Beattie v Lord Ebury
(1872) LR 7 ChD 777 at 804; Davis In 1889 Supplement to South African Law of Insurance at 24; Kahn Contract and
Mercantlie Law Through the Cases at 874,

W M G van der Linde for the respondent referred to the following autheritles (the heads of argument having been
drafted by § F Burger SC): 1 P Q R Boberg 'Insurance Warrantles are Trumps' {1966) 83 SALJ 220; Jordan v New
Zealond Insurance Co Ltd1968 (2) SA 238 (E); Christie The Law of Contract in South Africa 2nd ed at 180, 217; Gordon
and Gelz The South African Law of Insurance 3rd ed at 203, 218, 228-30, 241, 415-6; MacGilllvray and Parkington
Ingurance Law 3th ed paras 765-73, 774; ) Broadryk v Smuts NOQ 1942 TPD 47 at 54; Lewis Ltd v Norwich Union Fire

1994 (2) SA p124
NESTADT JA

A Insurance Co Ltd 1916 AD 509 at 514-5; Relnecke (1984) TSAR 95 at 97; Joubert (ed) Law of Seuth Africa vol 12
para 168: Van der Merwe (1572) THRHR 200.

Cur adv vult.
B Postes (November 30),
Judgment

Mestadt JA: Pursuant 10 a se-called multl-peril palicy, the appellant insured the respondent agalnst inter alla loss arlsing
from the theft of any of the respondent's vehicies "left In the open' on Its premises. € During the currency of the policy
onie of such vehicles was stolen, The respondent claimed s value, The appellant repudiated liabillty on the ground that
there had been a breach of what Is termed meme 2 {the memoe) in the Theft’ section of the contract. In terms of this
provision the respondent *warranted that all vehicles left in the open must be locked at D 2if times out of business hours
and ali keys must be removed and kept In a locked safe', Theugh the vehicle In question {which was stolen out of
business hours) was locked, IS keys were not kept in a safe. Instead they were retained In a cupboard in the
respondent’s (focked) premises. It Is clear therefore that the clause was not complied with, This netwithstanding,
Kartzenberg I, in an action brought by the respondent in E the Witwatersrand Local Division, granted judgment (in the
sum of R4Z 588) against the appellant for the vaiue of the stolen vehicle. In doing so the learned Judge applied s §3({3)
of the Insurance Act 27 of 1943 (the Act). The Issue in this appeal is whether he was correct in doing so.

The material part of 5 63(3) reads:

£ "Notwithstanding anything to the contrary contained In any domestic pollcy . . . such policy . . . shall not
be invalidated and the obligation of an Insurer thereunder shall not be excluded or limitad . . . on atcount
of any representation made to the Insurer which is not true, whether or nol such representation has been
warranted to be true, unless the Incorrectness of such representation is of such a nature as to be likely to
have materially affected the assessment of the risk under the sald ¢ policy at the time of Issue or any
reinstatement ar renewal thereof.'

The subsection was added to 5 53 by 5 19 of the Insurance Amendment Act 39 of 1869, The amendment must he seen
against the backpround of the common-law rule that & warranty, being 2n essentlal or materlal ters, must be strictly
complled with; that if it is breached, the insurer is entitled H to repudlate the claim whether or not the undertaking Is
material to the risk and even If non=gompliance has ne Bearlng on the actua! loss that takes place (Gerden and Getz
The South African Law of Insurance 4th ad at 218). This principle, however, oftan resulted in hardshlp to insured
persons {as I, for example, Jordan v New Zealand Insurance Co LId1968 (2) SA 238 (E)). The aim of s 63(3) was to
rernedy this by protecting 1 daimants under insurance contracts against repudlations based (in the words of Kriegler
AJA in Qilingele v South African Mutual Life Assurance Soclety1993 (1) SA €9 (A) at 74B) "on inconsequential
Inaccuracles or trivial misstatements in Insurance propesals’. This Is achleved by limiting the insured's right to avold
llabillty to the case where the breach of warranty probably wouid (to repeat the words of the enactment) 1 have
'materiaily affected the

1994 (2) SA p125
NESTABT JA

A assessment of the risk under the . . . pollcy at the time of issue . . . thereof'. But the warranty must refate to an
underlying representation (made to the insurer). This requirement is ¢entral to the operation of the section. Hence the
enjoinder in it that the policy i not to be invalidated "on account of any reprasentation made to the insurer which Is not
true’ (whether or not such representation has been warranted to be 8 true). In other words, and as Joubert (ed) Law of
South Africa vol 12 para 168 states, 'the section focuses on representations and deals with warrantles . . . rather
obliquely'. Where, tharefore, the warranty is not founded on 2 representation, It will retain its full common-law effect
(Kahn Contract and Mercantile Law Through the Cases at 743).
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STANDER v RAUBENHEIMER 1996 (2) $A 670 (0)
1996 {2} SA p670

Citation 1996 (2) SA 670 (0O)

Case No A31/94

Court: QOranje-Vrystaatse Provinsiale Afdeling
Judge Malherbe R, BECKLEY R

Heard August 8, 1994

Judgment August 11, 1994

C Ploos van Amstel namens die appellant (eiser).

Counsel 0 G Grobler namens die respondent (verweerder)

Annotations Link to Case Annotations

Flynote : Sleutelwoorde

B Versekering - Versekeringsmakelaar ~ Plig van teenoor versekerde - Versekerde het
hulshoudellke pells ultgeneem In terme waarvan Inhoud van hulse met grasdakke nie gedek I
nle - Versekerde het van adres verander en makelaar < daarvan In kennls gestel maar nie van
felt dat nuwe huls grasdak gehad het nie - Makelaar het versekerde ook nle oor tipe dak
vitgevra nle - Huls brand af - Versekeraar repudieer els vir verlies van inhoud - Versekerde
stel els teen makelaar in op grond daarvan dat makelaar sy kontraktuele plig teenocor
versekerde om nodlge besonderhede te bekom versuim het - Plig op makelaar om o toe te
slen dat inhoud van huls behoorlik verseker is - Omdat makelaar geweet het dat inhoud van
grasdakhuls nle beskerming onder polis genlet het nie, was daar plig op hom om nodlge vrae
oor dak van nuwe huls aan versekerde te vra - Versekerde se els teen makelaar toegestaan.

Headnote : Kopnota

e Die verweerder (respondent) was die eiser (appeltant) se versekeringsmakelaar en E
Bpk sy versekeraar vir soverre dit die inhoud van sy huis betref het. Toe die versekering
uitgeneem Is het die eiser se huis veoldoen aan die omskrywing van 'geboue’ in die pelis;
met ander woorde dit was van "standaardkonstruksie’ en het nie 'n grasdak gehad nie.
Gedurende 1988 het die eiser 'n nuwe huis met 'n grasdak [aat bou. Hy het die
verweerder telefonies opdrag gegee om die versekeraar van rdie nuwe adres in kennis te
stel. Die eiser het nie aan die verweerder openbaar dat die huis 'n grasdak gehad het nie
en die verweerder het homn ook nie daarcor uitgevra nie. In 1990 het die huis met inhoud
en al afgebrand, E Bpk het die eiser se eis vir die verlies van die inhoud gerepudieer op
grond daarvan dat die eiser nie openbaar het dat die huis 'n grasdak gehad het nie, maar
nogtans 'n ex gratia uitbetaling van R30 000 aan die eiser gemaak. Die eiser het, die
balans van sy skade (die ooreengekome bedrag van R33 164) in 'n Provinsiale Afdeling
van die ¢ verweerder gevorder op grond daarvan dat hy sy kontraktuele plig as makelaar
versuim het deurdat hy nagelaat het 'om besonderhede aangaande die dakstruktuur. . .
te bekom en aan die versekeringsmaatskappy te openbaar’. Die verweerder het gepleit
dat dit die eiser se plig was om te openbaar dat die huis 'n grasdak gehad het maar
toegegee dat hy geweet het dat die eiser se huisinhoud nie gedek sou gewees het nie
indien dit in 'n grasdakhuis beskadig of vernletig sou word. Die eis is deur die Hof a guo
afgewys. Op appél,

u Beslis, wat betref die inhoud van die verweerder se kontraktuele verpligtinge, dat die
eiser se getuienis dat die verweerder uitdruklik onderneem het om toe te sien dat die

http://ipproducts jutalaw.co.za/mxt/print.asp?NXTScript=nxt/gateway.dU&NXTHost=.,. 18/05/2012

STANDER v RAUBENHEIMER 1996 (2) SA 670 (O)

http:/fipproducts.jutalaw.co.za/mxt/print.asp?NXTScript=nxt/gateway dU&NXTHost=...

eiser 'te alle relevante tye gedek en verseker is teen die intrede van skade aan die inhoud
van eiser se woonhuis, waar ook al geleé en ongeag die konstruksie' daarvan, nie deur
die verweerder weerlé is nie. (Op 6741-675A.) .

Beslis, verder, dat die verweerder se erkenning dat hy stilswyend onderneem het rom 'in
die uitoefening van sy pligte as makelaar redelike en behoorlike sorgsaamheld en
kundigheid aan die dag te |8’ in ooreenstemming was met wat regtens van 'n
versekeringsmakelaar verwag word. (Op 675B.)

Beslis, verder, dat dit uit die verweerder se toegewing dat hy geweet het dat die eiser se
huisinhoud nie gedek sou gewees het nie indien dit in 'n grasdakhuis beskadig of vernietig
sou word gevolg het dat die verweerder nie sy uitdruklike onderneming teenoor die eiser
gestand kon doen sonder om by die eiser vas te stel ;of sy nuwe huis nie moontlik 'n
grasdak gehad het nie. (Op §75E.)

1996 (2) SA p671
aBeslis, derhalwe, dat aangesien die verweerder geweet het dat die inhoud van 'n
grasdakhuis nie beskerming sou geniet nie, hy sy plig slegs behoorlik kon uitvoer deur die
nodige vraag of vrae daaroor te vra. (Op 676H/L.) Appél gehandhaaf.

Flynote : Sleutelwoorde

Insurance - Insurance broker - Duty of to Insured - Insured having taken out domestic policy
In terms of which contents of houses with thatched roofs not s ¢overed - Insured having
changed resldential address and having Informed broker thereof but not of fact that new house
had thatched roof - Broker also not having questioned insured about structure of roof -
Insured's house burning down - Insurer repudi-ating claim for loss of contents - Insured suing
broker on basls that broker falled in his contractual duty to obtain relevant Informatlon from:
him - Broker having duty to make sure that contents of insured’s home properly insured -
Inasmuch as broker aware of fact that thatched houses not ¢ covered by pelicy, duty on him
to ask Insured necessary questions regarding structure of roof - Insured's clalm against broker
allowed.

Headnote : Kopnota '

The plaintiff (appellant) had insured the contents of his home with £ Ltd, and the
defendant {respondent) had been his broker. When the plaintiff had taken out the
insurance, his home had complied with the definition of 'buildings’ ("geboue’) in the
policy; in other words, it was of "standard construction’ ('standaardkonstruksie’) and odid
not have a thatched roof, During 1988 the plaintiff had a new home buitt. Although he
telepheonically requested the defendant to inform E Ltd of his new residence, he neglected
to inform the defendant of the fact that it had a thatched roof. The defendant also did not
question the plaintiff about the structure of the roof. During 1990 a fire destroyed the
house and its contents. E Ltd repudiated the plaintiff's claim relating to the contents of
the house on the ground that the plaintiff had failed to disclose the fact that the house
had a thatched roof, but nevertheless =made an ex gratiz payment to him of R30 000.
The plaintiff claimed the balance of his damages (an agreed amount of R33 164) from the
defendant in a Provincial Division on the ground that he had failed to perform his
contractual duty as broker by neglecting to obtain from the plaintiff and disclose to the
insurer details regarding the structure of the roof in question. The defendant pleaded that
it had been the plaintiff's duty to disclose the fact that the house had a thatched roof but
conceded that he was aware thereof that the contents of the house would not have ¢
been covered if they were damaged or destroyed in & house with a thatched rocf. The
Court & quo dismissed the claim. On appeal,

Held, as to the nature of the defendant's contractual obligations, that the plaintiff's
testimeny that the defendant had expressly undertaken to ensure that the plaintiff was at
alt relevant times covered against damage to the contents of his home, wherever situated
m:a however constructed, had not been controverted by the defendant. (At 6741-675A.)

Held, that the defendant's admission that he had imnpliedly agreed to act with reasonable
and proper skill and care in the exercise of his duty as broker was consistent with what,
was legally expected from insurance brokers. (At 675B.)

Held, further, that it followed from the defendant's concession that he had known that the
contents of the plaintiff's house would not be covered if they were damaged or destroyed
in a house with a thatched roof that the defendant could not fulfil his wexpress
undertaking vis-&-vis the plaintiff without first ascertaining from him whether his new
house had a thatched roof. {At 675E.)
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STANDER v RAUBENHEIMER 1996 (2} SA 670 (O)

elke afsonderlike makelaarsooreenkoms. Ek is ook van mening dat die effek van die res
van die getuienis, naamlik die getuienis van die eiser self en die dokumentére getuienis,
tot die teendeel getuig, naamlik dat daar waarskyniik geen sodanige verstandhouding of
verpligting ingevolge die onderhawige kontrak bestaan het nie.'

1 Hierdie bevinding is in stryd met wat Trisos getuig het en is, met eerbied, nie
geregverdigd nie.

1996 (2) SA p674
MALHERBE R

a Eiser het getuig dat hy aanvanklik van die betrokke makelaarsfirma se dienste gebruik
gemaak het om sy korttermynversekering {insluitende die versekering van sy huisinhoud)
te behartig

'amdat hulle vir my verduldelik het dat hulle Is gpesialiste en hulle gee mens gemoedsrus, hulle kyk na
dat jou Xorttermynverskering reg loop, jou versekering reg loop, dat daar nie sat foute insluip nle'.

8
Hy getuig verder dat verweerder uitdruklik teencor hom onderneem het

'dat hy na my versekering sal omslen. Dat dit altyd reg sal wees en dat ek nle hoef te bekommer oor
versekering nie . . . (en) dat hy die versekering vir my In stand sal hou.’

¢ Met betrekking tot elser sé die geleerde Verhoorregter dat hy 'n swak indruk as getuie
gemaak het, dat sy getuienis onganvaarbaar is

', .. en die konklusle wagrtoe ek kom, Is dat hy wel deegllk bewus was van dle tersaaklike gedeeite van
dle pollsvoorwaardes en die felt dat sy nuwe huls nie meer gelewallfiseer het in terme van die voormelde
pollsvoprwaardes nie, Vir redes wat slegs aan homselr bekend 45, het hy die felt dat $y huls 'n grasdak
het o teencor sy makelzar sowel as SA Eagle opsetllk of nalatiglik verswyg toe hy hulle in kennis gestel
het, van sy nuwe adres en daarna, en moes dit te alle tersaakilke tye vir hom duidelik gewees het dat die
verweerder nle geweet het van gle bestaan van gle grasdak nle.'

Ek meen met eerbied dat hierdie konklusie nie geregverdigd is nie.

¢ Eerstens, is dit nie heeltemal duidelik na watter 'tersaaklike gedeelte’ van die
polisvoorwaardes die geleerde Regter verwys nie. Voor ons was die advokate dit egter
met mekaar eens (en ek stem daarmee saam) dat Edeling R waarskynlik verwys na die
omskrywing van 'inhoud’ en ‘geboue’ op bl 12 van die polis. Daar is geen getuienis dat
eiser die polis, of hierdie gedeelte daarvan, gelees of bestudeer rhet nie en, indien wel,
of hy dit behoorlik verstaan het nie. Trouens, eiser getuig uitdruklik dat by die polis nie
gelees het nie. Die onbetwiste getuienis van Trisos is dat ongeveer 98% van kliénte nie
polisdokumente lees nie. Tweedens, is daar geen basis vir die stelling dat eiser opsetlik
verswyg het dat sy nuwe huis 'n grasdak het ¢ nie. Die vraag kan gevra word waarom hy
dit sou doen en die risiko loop dat hy groot skade gaan iy? Namens verweerder het mnr
Grobler tereg nie hierdie bevindings van die geleerde Verhoorregter probeer ondersteun
nie.

Om op te som tot dusver: Na my mening is die geleerde Verhoorregter se bevindings met
betrekking ot die effek van Trisos se getuienis en die geloofwaardigheid van eiser in die
algemeen, nie geregverdigd nie.

# Alhoewel die geleerde Verhoorregter Trisos se getuienis aanvaar het dat
Wit ook dle plig Is van 'n makelaar om toe te sien dat sy kilent beheortik verseker Is',

is dit in hierdie saak nie nodig om op Trisos se getuienis te steun om te bepaal wat
verweerder se kontraktuele verpligtinge teenoor eiser was nie. Ek sé dit omdat eiser self
duidellke en aanvaarbare getuienis daaroor afgelé het soos hierbo aangetoon en sy
getuienis nie deur weerleggende getuienis ontsenu is nie. Hierdie getuienis van giser kiep
met die bewering in die besonderhede van vordering, nl dat > verweerder onder-neem
het om toe te sien

1996 (2) $A p675
MALHERBE R

‘dat elser te alle rélevante tye behoorlik gedek en varseker is teen die Intrede van skade aan die inhoud
van eiser se woonhuis, waar ookal gelet en engeag die konstruksle van sodanige woonhuls'.
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In sy verweerskrif het verweerder erken dat hy stilswyend onderneem het om

In die uitoefening van sy pligte as makelaar redelike en behoorlike 8 sorgsaamheld en kundigheld 2an die
dag te 1&,

Hierdie erkenning is in ooreenstemming met wat regtens van 'n professionele
versekeringsmakelaar verwag word en wat soos volg omskryf word deur Ivamy in
General Principles of Insurance Law 5de uitg op 516:

Tt is the guty of the agent, in the exercise of the authority entrusted to hlm, to ¢ act with reasenable and
sroper care, skill and diligence.

If he Is a professional agent, such as a broker, the standard by which the duty Is to be measured is that
of persens of experience and skill in his profession and in the place where he was employed 19 perform It.

Whether he has attually acted with the required degree of skill depends in each case on the
dreumstances,'

D

Hierdie passasie is met goedkeuring aangehaal in Gordon v AA Mutual Insurance
Association Ltd1988 (1) SA 398 (W) en ek vereenselwig my met eerbied daarmee.

Namens verweerder het mnr Grobler tereg toegegee dat verweerder geweet het dat e
eiser se huisinhoud nie onder die betrokke polis gedek sou wees indien dit in 'n
grasdakhuis beskadig of vernietig sou word nie. Hieruit volg dit na my mening dat
verweerder nie sy uitdruklike onderneming teenoor eiser gestand kon doen sonder om by
eiser vas te stel of sy nuwe huis nie moontlik 'n grasdak het nie. Steun vir hierdie
standpunt word gevind in Trisos se getuienis omtrent die pligte van 'n s makelaar in sulke
omstandighede, asook in McNealy v The Pennine Insurance Co Ltd West Lanc Insurance
Brokers Lid and Carnell [1978] 2 Lloyd's LR 18 (CA) waarop mnr Ploos van Amste/ sterk
gesteun het in die Hof & quo sowel as op appél.

In die McNealy-saak het die appellant aan die versekeringsmakelaars (die tweede ¢ en
derde respondente) opdrag gegee om sy motor te verseker. Hulle het hierdie opdrag
aanvaar en die versekering by die eerste respondent uitgeneem. Eerste respondent het
lae premies aangebied aan ’'n beperkte klas van motoreienaars. So byvoorbeeld is
‘bookmakers’, "jockeys and others connected with racing’, 'whole or part-time musicians'
vitgesluit om versekering teen die lae premies te' bekom. Die w makelaars hef vir
appellant gevra wat sy beroep is en hy het volkome eerlik geantwoord dat hy 'n 'property
repairer' is. Hy is egter nie gevra of hy nie moontlik een van die uitgeslote beroepe
beoefen nie. Hy was inderdaad ook 'n ‘part-time musician' en eerste respondent het sy
eis gerepudieer, Wat die pligte van die makelaars in daardie omstandighede betref, s& die
geleerde Regters van appél onderskeidelik die volgende:

1Denning MR:

‘1t was clearly the duty of the broker to use all reasonable care to see that the assured, Mr McNealy, was
properly covered. . . . I am afrald the broker did not do his duty, He did not go through that list with Mr
McNealy &t all. He simply asked him what was his oecupation. . . . The broker ought to have gone on and
asked: "Have you ever baen or are 1 you a full or part-time muslclan? *

1996 (2) SA p676
MALHERBE R
aShaw L]:

T agree. . . . It was within the knowledge of the broker that there were numeraus categories and classes
of persons who were not acceptable to the Intended Insurers. Tt seems to me that this was $o special a
category that specific questions should have been put to the proposer to see whether he fell within that
or any other unacceptable category.'

"I agree, . . . It was glearly his duty to make as certain as he reasonably could that the plaintiff, Mr
McNealy, came within the categories acceptable to the Pennine Insurance Co, and the only way in which
he could properiy do that . . . was to show him the list and prabably go ¢ through It with him to make
sure that the plalntiff understocd that he had to be outside those particular risks. . . ./

In sy uitspragk haal die geleerde Verhoorregter die kopstuk van die McNealy-uitspraak

Page 6 of 7
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STEYN v AA ONDERLINGE ASSURANSIE ASSOSIASIE BPK 1985 (4) SA 7 (T)
1985 (4} SA p7

Citation 1985(4) SA 7 (T)

Court Transvaalse Provinsiale Afdeling
Judge De villers R
Heard February 22, 1984

Judgment March 2, 1984

Annotations  Link to Case Annotations

Flynote : Sleutelwoorde

Versekering - Versekerbare belang - Begrip dien alleenlik om te onderskel tussen afdwingbare
en nle-afdwingbare ¢ kontrakte waar die kentrak as 'n weddenskap bestempel kan word -
Ondersoek moet eerder wees om te bepaal of 'n kontrak op "n weddenskap neerkom al dan nie
- Elser het huis waarvan hy kostelose okkupasle gehad het vir solank as wat elenaar daarvan
dit nie benodlg het nie, verseker - Sodanige kontrak nie 'n weddenskap nle en kontrak
afdwingbaar ~ Elser nie¢ in b staat om te els aangesien hy nle geopenbaar het dat hy 'n
ongerehabillteerde Insolvent was nie - Dle felt dat sommlge amptenare van maatskappy (nle
dle persone met wie elser ooreengekom het nle) daarvan geweet het, het nle beteken dat €
maatskappy daarvan kennls gedra het nie.

versekering - In dle algemeen - Toepaslike regsbeginsels - Geen regverdiging vir die
toepassing van beglnsels van Engelse versekeringsreg (Inslultende teorle van versekerbare
belang) in Suid-Afrika nle - Geen rede waarom versekeringskontrek nie Ingevolge beginsels
van ¥ Romeins-Hollandse reg benader moat word nie.

Headnote : Kopriota

Die eiser het aksie ingestel teen die verweerder assuransiemaatskappy ingevolge twee
versekeringskontrakte; een wat sy meubels gedek het en die ander wat 'n huis gedek
het. 'n Vuur ket die huis en die inhoud daarvan vernietig en vir die doeleindes van die
aksie was daar ooreengekom cor die kwantum van die verlies. Die enigste twee punte in
geskii by die verhoor was: (a) dat, alhoewel die verweerder toegegee het dat die eiser
'n versekerbare belang gehad het In die meubels, hy geen sodanige belang in die huis
gehad het nie; en (b) dat die eiser nie geopenbaar het nie dat hy 'n ongerehabiliteerde
insolvent was toe hy die versekeringskontrakte aangegaan het. Dit het geblyk dat die
eiser die betrokke huis bewoon het ingevolge 'n skikkingsooreenkoms wat uit litigasie
voortgespruit het en dat hy die huis kosteloos bewoon het en ngratis water en
elektrisiteit ontvang het vir solank as wat die Provinsiale Administrasie, die eienaar
daarvan, dit nie benodig het nie. Die verweerder het aangevoer dat die eiser se reg om
die huis kosteloos te bewoon, nie 'n versekerbare belang was nie aangesien die
Provinsiale Administrasie op enige stadium sy padbouprogram kon begin en sodoende die
huis kon sloop.

Beslis, dat dit dikwels uit die oog verloor is dat die "versekerbare belang” begrip alleenlik
gedier: het om te 1onderskei tussen afdwingbare en nie-afdwingbare
versekeringskontrakte waar die kontrak as 'n weddenskap bestempel kon word: die
ondersock moes eerder gewees het om te bepaal of die kontrak neergekom het op 'n
weddenskap, en nie deur vas te stel of die versekerde 'n versekerbare belang gehad het
al can nie.

Beslis, verder, dat dit duidelik was dat die eiser nie ‘n weddenskap met die verweerder
aangegaan het nie en die s ocorgenkoms was derhalwe afdwingbaar.

http://ipproducts jutalaw.co.za/nxt/print asp?NX T Script=nxt/gateway dI&NXTHost=... 18/05/2012
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»Beslis, verder, dat dit die plig van die eiser was om die verweerder in kennis te stel dat
hy 'n ongerehabiliteerde insolvent was: hierdie inligting was vir die verweerder belangrik
en dit sou die eiser se goedere nie verseker het nie as dit geweet het dat hy 'n insolvent
was.

Beslis, verder, op die getuienis, dat die verweerder maatskappy nie ingelig was oor die
insclvensie van die eiser nie.

Beslis, verder, dat alhoewel sekere amptenare van die sverweerder maatskappy
moontlik geweet het dat die eiser insolvent was, dit nie beteken het dat die amptenaar
met wie die eiser gekontrakteer het dit geweet het en dit kon derhalwe nie die kennis van
die maatskappy gewees het nie. Eise van die hand gewys.

Semble: Daar bestaan geen regverdigingsgrond vir die toepassing in die Suld-Afrikaanse
versekeringsreg van dle beginsels van cdie Engelse versekeringsreg (insluitende die
teorie van versekerbare belang) en daar is geen rede waarom die versekeringskontrak nie
ingevolge die beginsels van die Romeins-Hollandse reg benader moet word nie.

Flynote : Sleutelwoorde
Tngurance - "Insurable Interest” -« Concept of serves only to distingulsh between enforceable
and unenforceable contracts where contract could be regarded as a wager - Enquiry should
rather be to determine whether contract amountad o to a wager or not - Plalntiff Insuring a
house to which he had right of free occupation for as long as owner thereof did not require the
land - Such not a wager and contract enforceable - Plalntliff unable to clalm, however, as he
had not disclosed that he was an unrehabliitated Insolvent - Fact that certaln officiais (not
belng the persons with whom plaintlff had contracted) knew thereof, dld not mean that
company had knowledge thereof. N
£ Insurance - Generally - Applicable legal principles - No justification for the application of the
princlples of English insurance law (Including the theory of insurable Interest) In South Africa -
No reason why the contract of Insurance should not be consldered according to the principles
of the Roman-Dutch law.

Headnote : Kopnota

#The plaintiff instituted action against the defendant insurance company in terms of two
insurance policies; one covering his furniture in & house and the other covering the house
itself. A fire had destroyed the house and all its contents and for the purposes of the
action the parties had agreed on the quantum of the loss. The only two points in issue at
the trial were: (a) that, although the defendant conceded that the plaintiff had an
insurable interest in the furniture, he had no such interest in cthe house; and (&) that
the plaintiff had not disclosed that he was an unrehabilitated insclvent when he concluded
the insurance contracts. It appeared that the plaintiff occupied the house in question in
terms of a settlement agreement arising from litigation. He occupied the house and
received water and electricity free of charge for as long as the Provincial Administration,
the owner thereof, did not require it. The defendant contended that the plaintiff's right to
stay s in the house free of charge was not an insurable interest as the Provincial
Administration could at any stage begin its roadbuilding programme and demolish the
house. ’

Held, that it was often forgotten that the concept of insurable interest served only to
distinguish enforceable and unenforceable insurance contracts where the contract could
be regarded as a wager: the enquiry should rather be to determine 1whether or not the
contract amounted to a wager, and not by determining whether the insured had an
insurable interest.

Held, further, that it was clear that the plaintiff had not entered into a wager with the
defendant and the agreement was enferceable.

Held, further, that it was the duty of the plaintiff to have informed the defendant that he
was an unrehabilitated insolvent: for the defendant this information was important and it
would not have insured his goods had it known that he was an insolvent.

Held, further, on the evidence, that the defendant company had 1not been informed
about the plaintiff's insolvency.

1985 {4) SA pS
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Held, further, that, although certaln officials in the adefendant company possibly knew
that the plaintiff was insclvent, this did not mean that the offi¢ial who had contracted with
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die tweede voorbeeld 'n versekerbare belang het, indien die begrip streng toegepas word.

Dit is hierdie losse toepassing van die dekveld van die begrip rversekerbare belang wat
tot baie onsekerheid lei, en kan daar amper gesé word dat dit alleen 'n leidraad is en
geen vaste beginsel nie. Dit word dikwels uit die oog verloor dat die begrip alleenlik dien
om te onderskei tussen afdwingbare versekeringskontrakte en nie-afdwingbare
versekeringskontrakte  waar die kontrak as 'n weddenskap bestempel kan word. Die
ondersoek moet myns insiens eerder gaan oor die vraag of die kontrak neerkom op 'n
weddenskap of nie, en nie deur te bepaal of die versekerde 'n versekerbare belang het al
dan nie. Om te bepaal of die coreenkoms 'n weddenskap is, kan dit wees dat die feit dat
die versekerde nie 'n versekerbare belang gehad het nie, in ag geneem word, maar dit
beteken nie dat indien die w versekerde nie 'n versekerbare belang gehad het nie, die
ooreenkoms neerkom op 'n weddenskap.

Wanneer daar 'n ondersoek ingestel word of 'n betrokke kontrak neerkom op 'n
weddenskap of nie, is dit vanselfsprekend dat daar ondersoek ingestel word oor die vraag
wat die bedoeling van die partye was toe huile die kontrak gesluit het. Dit kan 1 bepaal
word deur te kyk na die kontrak self en ook na omliggende omstandighede.

In gevalle waar die versekerde 'n morele belang het, soos waar die erflater sy lewe
verseker, of die ouer die motor wat hy aan sy kind geskenk het, verseker, kan die vraag
of die ooreenkoms neerkom op 'n weddenskap opgelos word deur aanwending van die
Romeins-Hollandse regsbeginsel van 'n beding ten behoewe van 'n 1 derde. Die
erfgename neem

1585 (4) $A p12
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A die voordele van die lewensversekeringskontrak aan en kan daar dus geen sprake
wees van 'n weddenskap nie. Dit sou ook geld waar die kind die voordeel van die
versekeringsooreenkoms aanvaar wat sy cuers met die versekeraar gesluit het.

Wat die huidige geval betref, is dit opmerkiik dat die sverweerder net aangevoer het dat
die versekerde nie 'n belang in die huis gehad het nie. Daar is geen poging aangewend
om ondersoek in te stel na die vraag of die coreenkoms 'n weddenskap Is of nie. Trouens,
ek sou my verbaas het indien die maatskappy wat ten volle op hoogte van sake was en
gevolglik bewus was dat dit 'n weddenskap was, sou aanvoer dat die ooreenkoms nie
afdwingbaar was omrede dit 'n weddenskap was en ¢ dit terwyl hulle vir die afgelope
aantal jare die premies ontvang het.

Afgesien hiervan is dit duidelik dat die premies aktuarieel bereken word met inagneming
van baie omstandighede. Dit is ook so dat die premies in baie gevalle van iyd tot tyd
aangepas word met inagneming van ekonomiese en ander faktore. Die o versekerde
word dan die kans gebled om &f die verhoogde premies te betaal - 6f te aanvaar dat die
ooreenkoms op die hernuwingsdatum verval.

Dit is duldelik dat, wat die assuransiemaatskappy betref, die premies uitgewerk word om
hulle 'n redelike vergoeding te verskaf, nie alleen vir die moontlikheid om in sekere
gevalle e'n baie ho# uitbetaling te maak nie, maar ook om hul bedryfskoste te dek. Wat
die versekerde betref, is die premies weer hoog omrede hy jzar na jaar die premiegelde
moet betaal terwyl die kans dat die gebeurtenis plaasvind relatief klein is, met die gevelg
dat die versekerde (so0s in die huidige geval) sy goedere gewoonlik onderverseker.

£ Dit is ook so -dat die versekerde indien hy 'n sé& in die saak het, sou verkies dat die
gebeurtenis nle plaasvind nie. Dit volg logies nie alleen omrede so 'n ho& persentasie
versekerdes onderverseker is nie, maar ook vanweé die ongerief. In teenstelling hiermee
wil die wedder graag hé dat die gebeurtenis plaasvind en is hy nie geneig om jare te wag
dat die gebeurtenis, indien coit, plaasvind nie, en is hy gewoonlik ¢ uit op winsbejag.

Met die voorgaande in gedagte, is dit na my mening duidelik dat die eiser nie n
weddenskap met die verweerder aangegaan het nie, en is die coreenkoms derhalwe
afdwingbaar.

Ek is verwys na die saak van Green v Heymanl963 (3) SA 390 (T) s en veral Van
Achterberg v Waiters1950 {3) SA 734 (T), waar die begrip versekerbare belang bespreek
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is. Omrede my benadering is dit nie nodig om na die sake te verwys nie, behalwe dat
indien die huidige saak aan die maatstaf van versekerbare belang gemeet word, is die
woorde van MILNE R in :die saak van Van Achterberg ter aangehaalde plaatse op 740F
tersake, naamlik:
"By virtue of the lease the iessee has an Insurable interest In the property let to him, and although he
cannot usually recover more than the value of his own Interest, he is entitled to insure Tor the full value
of the property.”
Dit bring my nou tot die tweede punt waaroor ek uitsluitsel moet gee voor ek die feite
behandel. Dit gaan hier cor die vraag of die versekerde moes openbaar dat hy 'n
ongerehabiliteerde insolvent was, toe hy die coreenkoms met die verweerder gesluit het.
Dit amptenare van die

1985 (4) SA pl
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maatskappy het hiema verwys as die morele risiko, naamlik die arisiko wat verbonde is
of te make het met die persoon van die versekerde. Is hy 'n perscon wat weens een of
ander gebrek in sy persoon die risiko dat hy homself sal vergryp aan die bepalings van
die kontrak en sodoende die aznspreekiikheid van die maatskappy sal beinvioed, sal
vergroot, Toe die eiser aansoek gedoen het vir 'n hernuwing van sy assuransiekontrak,
moes hy weer 'n aansoekvorm voltooi. Hieruit blyk dit dat hy e gemeensaak was om
opnuut aansoek te doen vir versekering van sy eiendom en dat die verwysing na 'n
hernuwing van sy bestzande versekeringsooreenkoms 'n verkeerde indruk skep.
Inderdaad het die ou versekeringskontrak ten einde geloop en het hy 'n nuwe
ocoreenkoms zangegaan met die versekeringsmaatskappy. Dat die maatskappy nie weer
die persele c besoel het nie, en sekere verdere informasie vanaf die ou kontrak
woordeliks oorgeskryf het in die nuwe ooreenkems, het nie die gevolg dat die nuwe
ooreenkoms eintlik die ou ooreenkoms is wat net weer vir 'n jaar verleng word nie. Dit
was toegegee deur die verweerder dat daar geen spesificke vraag o gevra is of die eiser
'n ongerehabiliteerde insolvent is nie. Daar is aangevoer dat dit die eiser se plig was om
dit aan die maatskappy te openbaar. £k is egter van mening dat dit die plig was van die
eiser om aan die verweerder maatskappy te openbaar dat hy 'n ongerehabiliteerde
insolvent was. Hy was bewus daarvan dat hy op 'n stadium nie sy krediteure kon betaal
nie. eDit maak nie saak dat die eiser getuig dat hy borg gestaan het vir die skulde van sy
maatskappy wat bankrot gespeel het nie. Dit is voor die hand liggend dat die eiser
daarvan bewus was dat hy nie meer vrylik kan kontrakteer nie. Gevolglik Is ek van
mening dat hy aan die verweerder moes meegedeel het dat hy insolvent was en nog nie
gerehabiliteer nie. Vir die maatakappy was hierdie kennis klaarblyklik belangrik. Ek is
meegedeel, en raanvaar dit, dat die maatskappy nie die eiser se goedere sou verseker
het indien hulle daarvan bewus gewerd het dat hy 'n ongerehabiliteerde insolvent was
nie. Dit is vir my moeilik om te begryp waarom daar nie 'n spesificke vraag in die verband
in die aansoekvorm verskyn nie. In Grusd v norwich Union Fire Insurance Society Ltd
1922 WLD 146 kom WARD R tot die ¢ gevolgtrekking dat waar 'n assuransiekontrak
hernu word dit die plig is van die versekerde, of hy daarna gevra is of nie, om aan die
maatskappy te openbaar dat hy 'n ongerehabiliteerde insolvent is. In hierdie verband sé
WARD R:

*It was further suggested that as the proposal only applled to the original ¢ontract and not to the renewal
on the dates of ® renewal, the assuraed was enly under an obilgation to disclose facts which were
materiz! to the rigk and that there was no obligation on him to disclose, unless 2 question was then
specifically asked, whether he had been Insolvent or not. It seems to me, however, that It is of great

importance for the lnsurance company, because whether & man IS bankrupt or not affects the whole
personality of the assured.”

1 WARD R verwys ook na die volgende paragraaf wat voorkom In Fire Insurance 5de uitg
op 197
*The guty of disclosure attaches to the renewal of a policy to the same extent &5 to the making of the
onginal policy and the renewed insurance is equally llable to be avolded by reason of the breach of this
duty.”
Mnr Bertelsmann het nie sterk daarep gestaan dat daar nie so 'n plig op sy kliént gerus
het nie, maar het aanvaar dat die maatskappy van hierdie feit bewus was omrede hy dit
voorheen jaan 'n amptenaar openbaar het.
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gegee het om 'n nuwe yskas by Dion's te koop. Die eis is eintlik ingestel in 1980. Op
daardie stadium was hy volledig daarvan bewus dat die eiser 'n ongerehabiliteerde
insolvent was en wat hom betref, solank 'n- s premie vooruit betaai word, speel
insolvensie geen rol by 'n aansoek om versekering by die verweerder maatskappy nie.

Hy was nie daarvan bewus dat 'n insolvent se aansoek om versekering afgewys s deur
die verweerder maatskappy nie. Daar verskyn ook geen vraag in die aansoekvorm wat
direk of indirek u verband hou met die moontlike insolvensie van die aansoekdoener nie.

Hy berei al die dokumente voor wanneer daar 'n els aanhanglg gemaak word en stuur
dan die stukke na die ander departement met sy aanbeveling cor die bedrag wat
uitbetaal moet word. Op daardie stadium is die stukke aan Ferreira voorgelé wat die 1
witbetaling dan goedgekeur het of nie.

Hy was nie seker of Ferreira die hele tyd by was ten tye van die gesprek waar Nagel,
Potgieter en Steyn by was nie. Volgens hom het Ferreira inen uitgeloop. Sover hy onthou
was Ferreira en Nagel op hoogte van die feit dat Steyn 'n ongerehabiliteerde insolvent
was. Hy het toegegee dat sy werk as eiseklerk niks te 1make gehad het met die uitneem
van 'n polis nie, al wat die eiseklerk doen, was om seker te maak dat die polis nog van
krag

1985 (3) SA pl7
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was ten tye dat die goedere wat verseker was, beskadig of a vernietig was, en blykbaar
om die bedrae wat geéis word om die goedere te vervoer of te repareer, te kontroleer.

Hy het toegegee dat die betrokke polis deur die Rustenburgse kantoor uitgereik was en
dat die kantoor op Pretoria niks te make gehad het met die uitreiking van daardie
betrokke polis s nie. Hy het verder getuig dat dit algemene kennis by hom en ander
amptenare van die verweerder maatskappy was dat Steyn insolvent was.

Met die uitbetaling van die eis in 1979 - 80, het hy nie aan Ferreira gencem dat Steyn
insolvent, was nie. Dit was die saak vir die eiser.

Die eerste getuie vir die verweerder was ene Saayman wat getuig het dat hy voorheen in
diens van die verweerder was. Op die cstadium van die eiser se onderhandelinge met die
verweerder was hy te Rustenburg 'n inspekteur, in diens van die verweerder maatskappy.
Hy het 'n vaste salaris gekry en het nie op 'n kommissie basis gewerk nie.

Hy het verwys na die twee aspekte wat in ag geneem word by die uitreiking van 'n polis,
naamlik sogenaamd die morele risiko en o die fisiese risiko. Hy het met Steyn in 1979 in
aanraking gekom, hy kon nie meer onthou hoedat dit gebeur het nie, of van wie hy n
boodskap gekry het nie, maar dit kan redelik aanvaar word dat hy 'n boodskap gekry het
van of Steyn persoonlik, &f van lemand wat vir hom daarvan sou vertel het dat hy vir
Steyn & moet sien. Hoe dit ook &l sy, op 29 Junie 1979 gaan hy uit met al sy dokumente
na die hoewe waar Steyn gebly het. Steyn verduidelik toe aan hom wat hy alles wil
verseker en dat sekere van die geboue en implemente behoort aan Eggo Sand, ander aan
ene Hattingh, en dat sekere geboue en goedere aan homself behoort. Hy was bereid om
al hierdie sake te verseker by die rmaatskappy. Hy het verwys na bew K, wat 'n goeie
samevatting is van wat hulle daaroor coreengekom het.

Hy het getuig dat a! die polisse inderdaad uitgereik is en, omdat die polisse saamgehang
het met mekaar, het hy vier kwitansies uitgereik: een vir polisse C, D, A en B; 'n tweede
kwitansie vir polisse E, F, G; 'n derde ene vir H, en 'n vierde ene vir J, Eggo Sand is aan
hom genoem; hy het van Steyn < verstaan dat sekere eiendom aan Eggo Sand behoort
en dit Is om dié rede dat verskillende polisse uitgeneem is en dat Eggo Sand as die
belanghebbende gencteer is, byvoorbeeld, in polis A.

Hy het toegegee dat die R120 000 nie alleen die woonhuis van Steyn gedek het nie, maar
ook twee geboue Ingesluit het. Die tjiek, bew B, vir R1 369 is aan hom ocorhandig op 29
Junie 1979. wHy het 'n kwitansie, bew H, uitgeskryf vir hierdie bedrag wat die premie op
die drie polisse E, F en G gedek het. Hy het ontken dat Steyn te enige tyd aan hom
genoem het dat hy insolvent is. As Steyn so gesé het, sou hy gewelier het om Steyn se
elendom te verseker. Dit was volgens hom reélreg teen die opdrag van die maatskappy.
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Hy was nie seker of 'n insolvent : wettiglik so 'n aansoekvarm kon teken nie. Volgens
hom was dit baie belangrik dat sy maatskappy in kennis gestel word of die
aansoekdoener insolvent was a3l dan nie. Dit was vir hom vanselfsprekend dat 'n
aanscekdoener verplig was om die feite te openbaar omrede die morele risiko so hoog is
in geval van 'n ongerehabiliteerde insolvent dat die verweerder sou weier om so 1'n
persoon se goedere te verseker,

1985 (4) SA p18
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a Hy het ontken dat hy aan Steyn gesé het dat hy navraag $ou doen by die Standard
General, oor Steyn se vorige versekering by daardie maatskappy. Hy het van die eiser
vermeem dat hy veorheen verseker was by Standard General Versekeringsmaatskappy.
Wwat, homn betref was daar hoegenaamd geen s rede om navraag te doen by Stendard
General oor hierdie aangeleentheid nie. Hy het verwys na die aansoekvorm wat Steyn
voltooi het, bew G, en het getuig dat geen van die antwoorde wat Steyn gegee het op
bew G enigsing vir hom agterdogtig gemaak het nie en hy derhalwe nie by Standard
General self gaan navraag doen het nie.

As Steyn aan hom gesé het dat hy 'n ongerehabiliteerde insolvent was, dan sou dit nie vir
hom nodig gewees het om ¢ enige navraag te doen nie, en sou hy summiler geweier het
om voort te gaan met Steyn se aansoek om versekering.

Hy het erken dat daar in bew M, wat ingehandig is, en wat 'n aansoek is om versekering,
wel 'n vraag gevra word, naamlik of die appiikant insolvent was of nie, en dat 50 'n vraag
nie in b bew G voorkom nie. Volgens Saayman kan die rede vir die verskil daaraan
toegeskryf word dat bew M 'n aansoek vir versekering deur 'n maatskappy is, terwy! bew
G 'n aansoek deur 'n indiwidu is om versekering. Dit was moeilik vir my om Saayman se
redenasie te volg.

Venter het getuig dat hy die takbestuurder te Bloemfontein is. eHy i5 sedert 1939 aktlef
betrokke in versekeringswéreld. Hy was onderskrywingsuperintendent by die verweerder
maatskappy sedert 1967. Alle aansoeke het hy self deurgegaan om te besluit of die
applikant kan aanvaar word of nie. Hy het saam met Van der Merwe gewerk as
medebestuurders. Omdat daar naderhand 'n groot mate van wedywering tussen hom en
Vvan der Merwe ontstaan r het, is besluit dat hy in vervolg homself sou toespits op die
makelaarskant van die besigheid. Dit het nie beteken dat hy geen versekering sou doen
nie, inderdaad was daar vyf persone wat by hom ingestap het en wie se versekering hy
behartig het. Die eiser in hierdie saak was die vyfde persoon. Hy is uitgevra cor sy
ondervinding in die assuransiebesigheid. Dit is duidelik ¢ uit die eksamens wat hy geslaag
het, sy ondervinding en sy kennis van versekering, dat hy sy vakgebied goed bemeester
het, en 'n uitgebreide kennis van versekering gehad het.

Hy het cok bevestig dat die verweerder maatskappy nie sake met 'n ongerghabiliteerde
insolvent sou doen nie. Daar is 'n goeie rede hiervoor. Die endervinding het geleer dat
daar 'n toename win eise by sy maatskappy hier teen die end van Januarie of na die lang
vakansies is. Dan kry hulle te make met fiktiewe verliese en/of gevalle waar die eis gelaai
is, wat gewoonlik die gevolg daarvan is dat mense na 'n vakansie 'n tekort aan geld het.
Dit is juis hierdie aspekte wat vir huile as maatskappy en vir alle versekeraars 'n bron van
kommernis is en 1'n probleem-area daarstel. Volgens hom is die kans dat 'n persoon wat
reeds betalingsprobleme gehad het en gesekwestreer is, groter om homself te vergryp
aan die bepalings van die coreenkoms as 'n persoon wat nog nie sulke probleme gehad
het nie. Hierdie risiko is so0 aktuee! dat waar daar reeds probleme ondervind word et
mense wat nie voorheen betalingsprobleme gehad het nie, die maatskappy die morele
risiko ingevolg van 'n ;insolvent so hoog aanslaan dat hulle so 'n persoon se goedere nie
sal verseker nie.

1985 (4) $A p1%
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Hy het Muller se getuienis dat op voorwaarde dat ‘'n premie a betaal word assuransie
aanvaar word en aangeneem word, nieteenstaande die aansoeker insolvent is, verwerp.
Dit, sé hy, is nie s00s wat sy maatskappy met sulke aansoeke handel nie. Hy het ontken
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daar nie by my die minste  twyfel dat die verweerder maatskappy nie ingelig was oor
hierdie insclvensie van die eiser nie.

Op gie veronderstelling dat die verweerder maatskappy by monde van Muller geweet het
dat die verweerder insolvent is, ontstaan die vraag of kennis aan Muller kennis aan die
maatskappy i5? 'n Mens is hewus daarvan dat wanneer daar aan 'n maatskappy se
verteenwoordiger feite openbaar word dit nie nodig is vir die s aansoekdoener om feite te
openbaar wat die maatskappy reeds van weet nie. Dit beteken nie die maatskappy as
sulks nie; dit beteken die persoon wat die versekering skryf. Die stelling wat gemaak
word in hierdie bew G is 'n stelling wat gemaak word en feite wat gemaak word aan die
maatskappy se verteenwoordiger 1wat die kontrak aangaan, nie zan 'n verteenwoordiger
van die maatskappy wat nie betrokke is by hierdie kontrak van versekering nie. En daar
staan dit duidelik dat hy verklaar dat die bostaande besonderhede waar en juis is, en hy
geen wesenlike feite weerhou het nie,

Daardie feite moet openbaar word aan die persoon wat die kontrak met die versekerde
namens die maatskappy aangaan, of daardie persoon die een is wat die kontrak namens
die :maatskappy teken, en of daardie
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a persoon zlleentik die feite inwin waarop die persoon wat die kontrak later namens
maatskappy uitreik, maak geen wverskil nie. Kennis a2an 'n lid van die
versekeringsmaatskappy is nie noodwendig kennis aan die maatskappy vir doeleindes van
die opstelling van die coreenkoms nie. Muller was 'n e eise-superintendent. As sulks het
hy geen direkte belang gehad by die aangaan van 'n versekeringskontrak nie. Al was
Nage! en Ferreira op hoogte van die feit dat die eiser insolvent was, beteken dit nie
noadwendig dat Venter wat die coreenkems met Steyn gesluit het, daarvan bewus was
nie.

Ek is derhalwe van mening dat die verweerder maatskappy nie in kennis gestel was dat
Stevn 'n ongerehabiliteerde insolvent was ctoe die versekeringskontrak gesiuit is nie, en
gevolglik word die eise van die hand gewys met koste.

Eiser se Prokureurs: Van der Merwe, Du Toit & Fuchs. Verweerder o se Prokureurs:
Klagsbruns.
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