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political act entailing legal consequences. Once that recognition has been granted by the executive branch of any country it is not for the judicial branch to consider whether that recognition was competent." A pure application of the 'act of state'. 

ACTIVITY 38 

'Right, this is the acid test of whether you are able to apply the theory. I have made the problem quite complicated to challenge you a bit. This is a question I have asked before in an exam and 

{. certain "smart alecs" thought they could get round the problem by questioning my facts. A ."\: number said that the problem was impossible as only men can be transvestites! Well, I have news for you - this isn't so. Transvestitism is a cross-gender phenomenon - if you don't believe me, consult a dictionary. 

The first problem is to decide which of 1's rights has/have been infringed. Clearly she has been discriminated against but on what basis? Many students said on the basis of her sex. This would mean that T was refused the post because she was a female. Did this happen? No, it was not because she was a woman as such that lost her the job, but rather because she was a woman who acted in a certain way. Others said it was on the basis of gender. This too, is debatable, depending on how you interpret gender. I see it as a natural consequence of a person's sex. In other words, the fact that you are female means that you can fall pregnant. This in turn may deter an employer. Such action would then be discrimination based on gender. 

Does transvestitism fall under this head? The very fact that you can have male and female transvestites argues against this. Is the fact that T likes to dress in men's clothes and sing strange songs, a consequence of her being female? No, so this too is out. What is left in the sexual range? Yes, ,;;~x..L!.al orientatio!}. Sexual orientation is the way in which you choose to express your sexuality. Ms Treatment finds her sexual expression in dressing as a man and mouthing certain songs. This her employer feels is not appropriate behaviour for a professor and for this reason denies her the post. This is unfair discrimination as what T does in her 

private time need not affect her academic performance in any way. Of course, you could side¬step all the sexuallandmines by claiming that there has been discrimination on "one" of the 11J31 grounds listed in the bill of rights (equality, privacy, etcetera). This discrimination is then -..... ~ presumed to be unfair and the university must prove the contrary. 

Anyway, irrespective of the ground you choose (and we won't penalise you here provided it is a ground and can be related to the facts without too much of a stretch of the imagination), the important point is that T has had her human rights guaranteed in Chapter2 of the Constitution, violated. What does this mean in terms of pil? Well, when interpreting the Bill of Rights (in other words, when the court has to decide whether the specific action taken against T violates her human rights) the coun is bound by the proviSions of section 39. What does section 39 provide? It clearly states that when interpreting chapter 2 (the Bill of Rights, in case you had forgotten!), the court (or tribunal orfonum) MUST CONSIDER international law. There are two important points here. 

First, "must" means "must", it doesn't mean "should" or "can if it feels like it". The court therefore has no choice and must consider pi!. This in turn means that you as either the lawyer representing one of the parties or as the presiding official will have to know what is going on in pi!. 

Secondly, the court must "consider" pi!. In other words, it is not obliged to apply pi!. (In practice this won't make that much difference for those appearing before the court as you will have to present the position in pi! in any event, it of course makes a vital difference for the presiding officer.) 

39 

LCP401-H/102/3 

The easy answer is to go for the right to privacy! However, if this can't be done, you may look at the other sources of IHRL - customary international law; soft law; and, when al! else fails, general principles of law recognised by civilised nations, the writings of publicists, etcetera. In other words, when specifics fail you, fall back on general principle. This has been quite an activity, but I hope you found it interesting and that it challenged you a bit. The important points we were trying to get through to you are that if you are dealing with human rights you MUST consider intemationallaw which is after all, where they are best expressed. Furthermore, you must distinguish clearly between international law and foreign law (a common failing in the courts). Finally, the sources of IHRL (like the sources of pil in general) are not little watertight bubbles - think creativelyl 

ACTIVITY 39 

39(1) When interpreting the Bill of Rights, a court, tribunal or forum 

(a) must promote the values that underlie an open and democratic society based on 

human dignity, equality and freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 

231(4) 

Any international agreement becomes law in the Republic when it is enacted into law by national legislation ... 

In terms of section 39 pil is used to help interpret (give meaning to/flesh out) the provisions of the Bill of Rights but it is not applied directly as a legal system or rule of law. In terms of section 23i(4), a treaty (therefore an instrument of pill is made law in the Republic. The court then applies the pil instrument itself. Do you see this difference? It is important! 

ACTIVITY 40 

The two basic requirements are: usus (or a general practice); and opinio iuris sive necessitatis (the belief by states that they are legally bound to follow the practice). 

ACTIVITY 41 

The question to be answered is whether the prohibition on discrimination (here both on the basis of sex and of age) can be regarded as a rule of customary pi!. Of course, this can be approached through section 39 and the Bill of Rights of the 1996 Constitution. However for present purposes the aim of the question is to illustrate the role of customary international law in our law under the 1996 constitution. 

First of all the court must establish whether this is in fact a rule of customary international law. To do this it will have to prove both usus and opinio iuris. This is does by examining public intemationallaw. You are not expected to actually do this examination, merely to explain how it works. I have a sneaking suspicion that although you will cerlainly find usus in the form of declarations by states that discrimination against women is prohibited, and you will certainly find any number of UN Resolutions confirming this, when it comes down to the opinio iuris - in other words the actual application of anti-discrimination measures because states feel legally obliged to enforce them, the picture may change somewhat. There are unfortunately many regions in the 
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TOPIC 4 

INTERNATIONAL LEGAL PERSONALITY 

ACTIVITY 55 

Population size is no criterion for statehood. This is based on the principle of the sovereign equality of states and is one of the criticisms levelled at, for example, the functioning of the United Nations. It means that very populous states (eg India) have the same voting rights as those which are very sparsely populated (eg Nauro with fewer than 10 000 inhabitants or the Seychelles, with 70 000). 

Nomads move around as whole communities, while (individual) migrants usually leave their permanent place of residence for long periods to work elsewhere. These workers are usually the economically active males of the population and may form a large percentage of the population. 

To put it simply, nomads, like tortoises, take their homes and social structures with them, migrants don't. 

The ICJ ruled in the Western Sahara Case 1 975 ICJ Rep on the position of nomads. The criterion used was that although the population was not permanently in one place, it was socially and politically organised in Iln hierarchic structure (a structure with a rec09nised leader and :1 clear "chain of command"). 

The obvious example is Antarctica which has no permanent population and is also denied statehood. 

ACTIVITY 56 

Clearly defined and undisputed borders are not a prerequisite for statehood. Israel, the borders of which have been in dispute since its inception, is a good example of this. As long as the state has a stable community within an area over which the govemment has control, the requirement for defined territory is satisfied. 

The fact that a state's territory is dispersed is also no bar to statehood. Think here of Alaska, which is separated by Canada from the rest of the United States of America. For that matter, think of Hawaii, which is separated by the sea from the rest of the United States. Other examples are Northem Ireland (part of Britain) and, until 1971, East and West Pakistan. Of course, the old South Africa also presented examples. Bophuthatswana closely resembled a patchwork quilt and although it was denied statehood in intemationallaw, this was not because of the structure of its territory. 

Article 4(1) of the United Nations Charter provides: 

Membership in the United Nations is open to all other peace-loving states which accept the obligations contained in the present Charter and, in the judgment of the Organization, are able and willing to carry out these obligations. 

The effect of this provision is that if a state is so dispersed that it is unable to meet these obligations in all its "territories" it may not meet this requirement of statehood. 
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In a federal state, those parts of the state entitled to conclude treaties with other states do not qualify as original pil subjects because the federal constitution confers the ability to perform internationally on them. It is not a natural incidence of their existence; in other words, this capacity is dependent on some other factor. 

ACTIVITY 59 

What students usually regard as very difficult questions, are in fact far easier than rote learning or ready knowledge questions. Of course you have to have the ready knowledge, but your memory is jolted and you are guided through the process by the presentation of the facts. As you are told over and over again, it is simply a matter of taking each fact and working out why it is given and then fitting it into the progressive argument. See activity 3 above for a guide as to how to approach problem questions. Let's go through the process once more. 

(1) The question is whether state A enjoys international legal personality. 

(2) Facts: 

(a) A is created by mother state B 

It is a perfectly acceptable pil process for one state to hand over part of its territory to another state or, as in the present case, to create a new state in this way. In terms of the Western Sahara Case, the fact that its population is nomadic. does not exclude statehood provided that you are dealing with an organised society. The further fact that a large percentage of the population consists of migrant labour (although different from a nomadic population) does not change the position, since size (as they say) doesn't count! The added fact of a strictly organised society lends further credence to accepting the statehood of A. At first glance, then, A could qualify as a legitimate, independent state. Keep the fact that it is very poor in mind and see if it has any role to play. 

(b) A's borders are not fully defined 

Clearly defined borders are not a prerequisite for statehood. Israel's borders have been disputed for a very long time and even South Africa's borders with, for example, Swaziland, are the subject of debate. 

(c) A has a small enclave separate from the main territory 

This, too, is not a bar to statehood. Think of Alaska separated from the USA by Canada. 

(d) Test against Brownlie's principles: 

Own executive organs? Yes (eg Minister of Foreign Affairs) Conduct foreign relations through them - not successfully. 

Independent legal system? - The existence of magistrates' courts seems to suggest this but you could argue either way. 

Own courts? The same answer as above. 

Own nationality? Because A is developing a form of government different from B, this does point to own nationality. 
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In terms of the Reparations Case, the powers of an intemational organisation are those rights and duties 

(1) deriving from its purposes and functions as 

(2) defined in its founding documents and 

(3) developed by practice. 

ACTIVITY 63 

The seat of an international organisation is (unless specifically otherwise provided in the founding document) where its head office is situated. 

The founding document generally makes provision for states to jDin the organisatiDn at a later date subject tD certain requirements and the acceptance by the majDrity Df the members. 

By successiDn. FDr example, a state created by a mDther state cannDt autDmatically succeed tD the mDther state's membership of an organisation. This is what SDuth Africa tried tD do when the hDmelands were created. Needless to say, the attempt was unsuccessful. The fDunding document lays dDwn requirements fDr membership. Each member must satisfy these requirements independently. 

ACTIVITY 64 

By now YDU should be completely comfortable with the prDcess Df answering prDblems. If nDt, go back to the previous explanations and retrace the steps tD be taken. 

WHO is an internatiDnal DrganisatiDn made up Df states, which functiDns under the auspices Df the UN. The IAO clearly is not, since it has members which are neither states nDr internatiDnal organisatiDns. AsiD European is a company (even a transnational company which Dperates in various countries is nDt an internatiDnal organisation. Please nDte the difference between an intematiDnal cDmpany and an international organisatiDn.) FDr my mDney, Aid InternatiDnal is nDt an international organisation either. International Drganisations may consist of organs of state, but strictly speaking, universities are not organs of state. If you argue that they are, I can't mark it wrong, but the Dnus will be on you to convince me! It still will nDt change the status Df lAO, though, in the light of Asio European. 

The agreement between them is an ordinary contract because only pil subjects can conclude treaties. Here we have an agreement between an intemational organisation and a private entity. Although it is possible to make a contract subject to pil, as this is not included in your facts, you may accept that it is not the case here. The lOA should sue WHO. The only problem that may arise is that the internatiDnal Drganis"tinn m"y invoke immunity to blDck the process. Generally (and we will deal with this later) immunity does not apply to commercial contracts and the court will in all likelihood have jurisdiction. The municipal (national) legal system of Zuba will govem the cDntract and any cDnflicts arising DUt Df it and it will serve befDre the municipal CDurt in Zuba. 

If the sDle members of the IAO were the Zubanese gDvernment and the official Health Departments of Britain and the United States it would satisfy the requirements Df an internatiDnal DrganisatiDn. The agreement WDuid then be a treaty because the parties are twD pil subjects. In that case, intematiDnallawwould govern the dispute which would have tD be settled by the ICJ. 

j 
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Cession: Here we also have a change in sovereignty but because cession is based on the free consent of the states concerned, the acquisition differs from that in the case of annexation. Cession is a consensual transfer of sovereignty. 

Prescription: Because prescription is based largely on not doing something, in other words the state "losing" sovereignty must remain inactive; one can say that prescription represents the acquisition of sovereignty through default or inactivity. 

The central idea in territorial acquisition or loss is a change in the sovereignty over territory. In the case of occupation, we find an original establishment of sovereignty. In the case of annexation, sovereignty is established by force, while in the case of cession, it is established by consent. In the case of prescription, it is gained by inactivity. 

ACTIVITY 68 

(1) The intention to occupy the territory as ruler or sovereign and to keep as your own on a 

permanent basis. Examples of expressing this intention are hoisting your flag; publishing you intentions, etcetera. 

(2) The exercise of actual control over the territory. 

(3) The corpus requirement is interpreted in the light of the nature of the territory. Far less is 

expected in sparsely populated or uninhabitable territories than in those more populated. 

(4) Prince Edward Island and Marion Island. 

(5) Land belonging to no one. 

(0) Land inhabited l>y illdigllnOUS peoples was, during the heyday of the Colomal Club, 

regarded as land belonging to no one The criterion the European states used was one of degree of "civilisation" and civilisation was defined in purely Western or European terms. The Western Sahara case changed this by stating emphatically that land inhabited by indigenous peoples is not terra nullius. The test, in terms of this case, is not some artificial level of civilisation, but whether the peoples have a recognisable (as opposed to a European) social and political structure of their own. 

ACTIVITY 69 

(1) The essential element in annexation is force or compulsion. Dugard calls annexation 

"conquest". Note, however, that force can take different forms - it need not always be an invading army pillaging all it sees. There are more subtle forms of force - where, if the state wishes to survive, it is left with no practical alternative but to hand over its sovereignty. 

(2) The animus requirement simply means that the power acquiring sovereignty must have 

the positive intention of taking over the sovereignty of fhA r"oion and retaining it on a permanent basis. 

(3) No, the basic interpretation of annexation demands that the territory must be totally 

subjugated - in other words, the inhabitants must have been "beaten". 

(4) I hope you said "yes" and proved it by citing Van Deventerv Hancke & Mossop 1903 TS 

401. 

ACTIVITY 70 

(1) Municipal law sets a specific period (20 years?) for prescription; pi! has no fixed period. 

(2) Acquiescence basically means agreement - in other words the state whose territory is 

prescribing doesn't complain about the situation. 

(3) The Netherlands had set up an administration on the island and had been administering it 

since the seventeenth century without objection from Spain (the original "owner"). They 
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ACTIVITY 73 

No it can't. The cession agreement is a treaty. Treaties cannot be enforced in a South African municipal court unless they have been incorporated into our law by legislative act (s 231 (4) of the Constitution). The provision in the agreement allowing for compensation at R10 000 per hectare hasn't been incorporated. X is therefore asking the court to enforce a provision found only in an unincorporated treaty. 

Although the R10 000 provision hasn't been incorporated, the Act of Parliament does allow for compensation at the rate of R5 000 per hectare. This is part of our municipal law and X can claim this amount before the SA court (on the principle that half a loaf is better than no bread!) 

The claim for R10 000 per hectare is based on an unincorporated provision in a treaty which municipal courts cannot enforce. The claim for R5 000 per hectare is based on a statute which is part of our municipal law and can be enforced. 

ACTIVITY 74 

This is fully considered in '20.1 Possible Constitutional implications for territorial acquisition/loss". It is very simply set out and you should have no difficulty in answering this for yourself. 

ACTIVITY 75 

See page 143 of the study guida. 

TOPIC 6 

RECOGNITION 

ACTIVITY 76 

(1) Recognition is a political act. 

(2) As such it falls within the prerogative of the executive to conduct foreign affairs. 

(3) This means that it is wholly discretionary and that no state has a duty to recognise or 

refrain from recognising. 

ACTIVITY 77 

Express recognition generally lakes Ill" form of an official declaration by the government of one state that it recognises some other entity as a state, a govemment of a state or territory, a belligerent group, etcetera. 

Tacit recognition must be deduced from the actions of the state. The court will require very clear indications in the form of actions, of the executive's intention to recognise, before such a conclusion will be drawn. Each case is judged in terms of its own circumstances. 

Collective recognition occurs in two hybrid forms. The two forms are the following: 

(1) Apparent collective recognition. This is the case where a group of states appear to 

recognise or agree not to recognise a particular entity. On analysis this is juridically a number of independent acts of express recognition, probably taken at the same time and place and therefore appearing to be a collective decision. 
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Today things are rather different. New states are popping up all over the place, and old states which had been forced out of existence, are reasserting their claims to statehood. Recognition is now the kingpin around which the state's existence revolves. Recognition is the acknowledgement of an entity's existence. This means that the state involved recognises the fact that an entity has a legal status. Far from being solely diplomatic, in modern pil, recognition is the essential element for one state coexisting with another. Without some form of recognition there can be no treaties, no trade relations, no diplomatic protection, no limit on the treatment of nationals, foreigners, etcetera. Recognition can be seen as a licence to deal with other states. Like a driving licence, the fact that you do not have one, doesn't mean that you don't drive, but if something goes wrong you are in trouble and the law will not help you Likewise in the case of a state that is unrecognised, other states may in fact deal with it (under the table) but when problems arise, there is no legal machinery to protect its citizens' rights. You should also see the statement in its context. Bophuthatswana was an unrecognised state. Practically speaking, therefore, the court couldn't afford to attach too much weight to recognition as its very legitimacy 

r-. was in issue. To put it nicely, the statement doesn't reflect international reality! 

ACTIVITY 80 

(1) When the recognising state has doubts about both the stability and the ideology of the 

new government. Britain recognised the Soviet government de facto in 1921 and de jure in 1924. 

(2) When there are two rival governments competing for conlrol. Brilaill <;olltillu"d to 

recognise the Republican government during the Spanish Civil War (1936-1939) as the de jure government, but as General Franco gained control over the country, he was given de facto recognition. At present, the practice seems to be to withhold recognition completely when there is doubt about the stability of a new government or where there are two rival powers competing for the government of a country. 

ACTIVITY 81 

The change of government in Britain came about constitutionally through democratic elections. Such a change of government does not change the status of the state and has no effect on the state's relations with other states. The Labour government automatically succeeds to the rights, duties and diplomatic relations of the Conservative government. There is therefore no need for recognition and South Africa's failure formally to recognise the new British government would have no effect. 

Conversely, in Ireland, there was an unconstitutinnal coup d'etat. This differs radically from the change of government in Britain. Because the change is so radical, it would usually necessitate recognition in some or other form. Recognition is invariably based on political expediency. Numerous factors influence a state's decision to recognise a radical constitutional change in a state. The final decision is often the result of a delicate balancing act between ideological and practical needs. In order to maintain its trade deal with the Catholic Republic of Ireland while still remaining "friends" with Britain, South Africa could grant Ireland de facto recognition. (De facto recognition indicates less than complete approval of the new state.) This could, of course, antagonise Britain, which may expect more loyalty from a traditional ally for its own stance, but as a seasoned player on the international stage, Britain would be fully aware of the politically expedient nature of recognition and should accept it for what it is, a less hostile act than de jure recognition. 
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(1) Arantzazu Mendi 
(e) 

(2) Inter-Science 
(c) 

(3) Oosthuizen 
(a) 

(4) Somalia v Woodhouse 
(d) 

(5) Sperling 
(b) 

Even here there is some possibility of confusion in that statements (a) and (c) say basically the same thing. However, if you read them in the context of the cases it becomes clear that (c) is the general statement which will be found in Inter-Science, while (a) is a statement which attempts to correct the mistake the court made in the Oosthuizen case. 

ACTIVITY 87 

As the act of recognition is a discretionary act by the executive in the exercise of its prerogative to conduct foreign affairs, it clearly conforms to the definition of an "act of state" (see Topic VI). The role of the courts is therefore limited to determining the will of the executive and applying it. See the classic formulation in Arantzazu Mendi, which was reiterated in Inter-Science. This is done by requesting a certificate from the Department of Foreign Affairs where there is "any doubt" about the recognition. This has naturally also led to problems in our law. In cases where there is "no doubt" (which is taken to mean "common knowledge") the court may take judicial notice of recognition. In other words, this relates to states such as the USA, France, UK, Spain, Portugal, etcetera. 

Generally, the court may not question the certificate, but it is the body that must interpret it. In Somalia v Woodhouse the court found that if the certificate is ambiguous, the court must "reconcile the interests of the executive with common sense and justice" and in accordance with general principles of law, the court will not be bound by a certificate which is issued mala fides or with the intention of influencing the outcome of a particular case rather than as a statement of general policy. 

In Parkin the court recognised the Congolese government even before the executive had! In Sperling the AD recognised East Germany also before the executive had done so, and without actually realising what it was doing, while in Oosthuizen the court recognised post-UDI Rhodesia under circumstances which flew directly in the face of executive practice. In all of these cases, the correct procedure would have been for the court to request an executive certificate. Such a certificate would then be decisive on a matter which is peculiarly within the knowledge of the executive and binding on the courts. 

ACTIVITY 88 

Harksen v President of RSA adopted a new way of viewing the executive certificate. The courts' standard approach had been to merely determine the will ofthe executive and apply it. However, with Harksen, the court did not accept the usual "rubber-stamping the intention of the executive" approach and took the matter further. The court examined the factual circumstances surrounding the treaty in detail to determine for itself whether the treaty actually existed. This was in spite of the fact that both the German and the South African governments had declared, by means of executive certificate that no treaty existed. 

The issuing of the executive certificate is an act of state. The act of state is a discretionary act by the executive in the exercise of its prerogative to conduct foreign affairs. 

• _. 
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Two exceptions have, however, developed to this general rule. These are that where to refuse effect would be to the detriment of the individual, but would not affect the country's foreign policy in any important way, the courts will be inclined to give effect to the laws of the unrecognised state. This trend emerged first in the 1971 Namibia Opinion and was confirmed in Carl Zeiss. Whether a marriage or a birth is registered is not going to affect the state in its dealings with other countries. Where, however, it comes to the enforcement of, for example, an arms deal, there could indeed by foreign affairs implications. In the former case, enforcement is an option; in the latter it is not. The second exception also comes from Carl Zeiss but is very specific. There must be a "mother state" which creates a "new (unrecognised) state". The country in whose court the case is serving must recognise the mother state and not recognise the "new" state. What it then does is to think away the act which created the independence (which it refuses to recognise) of the "new" state. It sees this as merely an internal administrative arrangement. This in turn means that when dealing with the acts of the "new" state, it is in fact still dealing with the mother state, or some department of the mother state. In this way it can give effect to the acts. This was applied by a British court to the South African context in Gur Corporation. The first exception was rejected by the court as only companies were concerned¬there was no individual who would be harmed in hislher personal life. The court a quo also rejected the second exception although this was reversed on appeal. Lastly you should perhaps point out that in Sperling, a South African court in fact applied East German law at a time when that country had not been recognised - you may if you are feeling snide, add that it is highly unlikely that the court was in fact aware of the implications of what it was doing as recognition was nnt even mentioned 

TOPIC 7 

STATE LIABILITY 

ACTIVITY 92 

Obligations of a state to the intemational community as a whole are the concern of all states. Because of the importance of the rights involved, all states can be regarded as having a legal and legitimate interest in the protection of these rights. They are obligations erga omnes (towards all). Obligations owed to a single state involve the violation of territorial sovereignty, damage to property or harm the nationals of that state. 

ACTIVITY 93 

The pil right violated in the Rainbow Warrior Case was New Zealand's right to territorial sovereignty. French agents invaded New Zealand territory and blew up the Rainbow Warrior' France (through its official agents) had acted directly against New Zealand and direct liability ensued. 

ACTIVITY 94 

In The Corfu Channel Case the pil right violated was property damage and loss of life. Albania had laid mines in the Corfu Channel. A British vessel hit one of the mines and sank. Albania incurred direct liability towards Britain for the destruction of British state property. 

ACTIVITY 95 

The United States Diplomatic and Consular Staff in Tehran Case (Hostages Case) is an interesting exercise in state liability. Although Dugard lists it as an example of direct liability in 
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The state is responsible in exactly the same manner for violations of pil by its officials/organs or individuals for whom it accepts responsibility. An official is of course also an individual and each case must therefore be judged on its own merits. In terms of the given facts, police officers are public officials. Because of their actions, South Africa has violated pil (by the abduction and violation of Swaziland's sovereign territory), and will therefore incur direct liability towards Swaziland. 

In 1987 in Nduli it was argued that the police officers in similar circumstances had acted beyond the scope of their duties and the state could not therefore be held liable for their actions. This argument was upheld by the court. In international law terms, the reasoning is not sound. Although exceeding the scope of their duties, the policemen had acted as officials of the state and the state must be liable. In Ebrahim in 1991 on similar facts, the court held that the state must approach the court with clean hands and refused to exercise jurisdiction in the matter. 

If the two policemen had acted as private individuals, ostensibly as tourists to play in a golf tournament, wearing civilian clothes, the state would not be liable as there is not a sufficient nexus between them as private individuals, and the state. 

ACTIVITY 99 

In the Noltebohm Case the court held that the basis for "real and effective" nationality is a bond between state and individual which has as its basis "a social fact of attachment, a genuine connection of existence, interests and sentiments, together with the existence of reciprocal rights and duties". In other words, the individual must be more closely connected with the population of that state than with that of any other state. 

The court found that there was a very tenuous bond between Nottebohm and Liechtenstein and that Nottebohm's bond with Guatemala was long-standing and close. Liechtenstein therefore was not entitled to extend its protection to Nottebohm vis-a-vis Guatemala. 

ACTIVITY 100 

The minimum national standard requires that foreigners be treated in the same way as the state's own subjects. It is applied mainly by third world states. 

The minimum intemational standard, which is applied mainly by Westem states, provides that an individual may expect to be treated in the same way that individuals are treated in a "civilised state". However, what exactly qualifies as a civilised state, is not specified. 

In this case, Roberts was clearly treated in the same way as the Mexican nationals and therefore the minimum national standard was met. The United States argued, however, that there is a minimum international standard and where the national standard does not meet these requirements, a higher standard should be applied to the foreign national. The court held that equality of treatment was not the ultimate test of the propriety of the acts of authorities. The test is whether aliens are treated in accordance with ordinary standards of civilisation. 

Under the national standard, therefore, the US would lose; under the international standard it would win. 

ACTIVITY 101 

First, you would have to determine whether an international norm has been violated. Two months' imprisonment without being charged seems a clear violation of international human rights standards. The criteria to be applied are found in the Universal Declaration of Human 
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ACTIVITY 104 

UN Res 1803(XVII) of 1962 requires appropriate compensation in accordance with municipal and intemationallaw. UN Res 3281 (XXIX) of 1974 requires appropriate compensation in terms of municipal law and taking into account all pertinent circumstances. The lalter includes the benefit the person has already received for the investment set off against the market value and benefits which have accrued to the nationalising state and the community through the enterprise. There is therefore no universal standard on which there is complete agreement. "Appropriate" compensation does not seem to have any fixed meaning and will depend on the circumstances of each case. 

It has been held in arbitration awards that the standard of UN Res 3281 (XXIX) does not reflect international law, and only those in terms of UN Res 1803(XVII) qualify as customary international law. 

Section 25 of the Constitution incorporates both public purpose/public interest and compensation in its requirements for expropriation. The fact that it may only occur in terms of a law of general application also takes care of the non-discrimination requirement. With the exception of the international law requirement, this complies with the Res 1803 standard. Section 25(3), however, prescribes a number of factors which have to be considered in calculating the amount of compensation. Compared to the "benefits theory", these factors show great similarity to the way Res 3281 is interpreted. On the whole, therefore, section 25 seems closer to the standard required in Res 3281. 

TOPIC 8 

SUCCESSION 

ACTIVITY 105 

The clean slate theory provides that a new state starts with a completely clean slate. It is not bound by any of the rights or obligations of its predecessor. 

The disadvantage of this approach is its irnpracticality as there is a period in which the new state exists in a vacuum before its pil rights and obligations can be assessed and addressed. 

The full succession theory provides that the new state accepts all the rights and obligations of its predecessor. 

The disadvantage of this approach is also its impracticality as few states want to accept all the rights and obligations of their predecessors (especially those emerging from a system of colonialism). 

The solution that pil offers is the theory of provisional succession which provides that the new state succeeds to the rights and obligations of its predecessor for a limited period only. This gives the new state time in which to consider its position. It avoids the all or nothing approach of the first two theories. 
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ACTIVITY 110 

The Lotus case 1927 PCIJ Rep Ser A no 10. 

, 

(1) One state can't exercise jurisdiction in the territory of another - unless they have agreed 

thereto. 

(2) One state may exercise jurisdiction in its own territory over acts that happened in the 

territory of another state unless a pil rule forbids this. 

(3) The territoriality of criminal cases is not absolute. 

In a word (or two) - extraterritorial "free-for -all"! 

ACTIVITY 111 

The "trick" here is to fit the facts into the various bases for jurisdiction. This is actually quite some trick as I didn't really give you all the facts (what nationality, for example, are the victims - this would affect the use of passive personality). Let's however make do with what we have. 

We'll take L first. What possible bases for jurisdiction can you identify here? L is South African, therefore South African could claim jurisdiction on the basis of nationality. The act was committed on an South African plane (like ships, planes have the nationality oftheir state of registration - as they don't fly flags we can't really call it "flag state" - tail state perhaps?) so there is also a territorial basis for South African jurisdiction. The South African court would therefore have jurisdiction to try L as II" is a "ational and committed an offence in South African territory. 

If we now look at P. She is a British national, therefore Britain will have a claim to jurisdiction. She is on a British ship - therefore also a territorial basis for Britain (flag state). Does this mean that the South African court will not have jurisdiction? Here you must also consider the nature of the offence. Theft is what is known as a "continuing offence". This means that it is assumed that the offence "keeps on happening" wherever you are while still in possession of the stolen property (S v Kruger 1989 1 SA 785 (A)). Therefore if P is found in possession of the pearls in SA, the South African court will have jurisdiction on this basis. Failing this, Britain would appear to have the most "direct and substantial" connection with P and she should be tried there. 

ACTIVITY 112 

We established that the South African court had jurisdiction over L in the facts above. How have the facts changed? L is now on a British flight. Therefore SA loses jurisdiction on the territorial basis. The crime has changed - now murder. L did not board the plane willingly. L was also not destined for South Africa but for Namibia. 

In terms of the Appellate Division decision in Ebrahim, a South African court will not exercise jurisdiction over a person brought into its territory as a result of his abduction from another state. L was kidnapped in Britain which is (partly) how he came to be in South African territory. On this ground the court could refuse jurisdiction. Furthermore, as was held in Nkondo, jurisdiction may also be refused where the person is wanted for a non-political crime committed in SA (this applies to L as murder is non-political) if his presence is the result of the aircraft having to enter the territory in distress - which is what happened here. In these circumstances the South African court would probably refuse to exercise jurisdiction over L (although it could, in theory, do so on the basis on nationality). 

ACTIVITY 113 

These facts are obviously based on S v Mharapara which is discussed by Dugard at 137. 

.- 
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ACTIVITY 117 

Acta iure imperii are public governmental acts by a state. The acting state is immune from the jurisdiction of another state's courts for claims arising from such acts. 

Acta iure gestionis are nonnal commercial acts perfonned by a state. These acts do not attract immunity. 

ACTIVITY 118 

(1) If the absolute immunity theory is applied, the money due could not be claimed from 

Bolivia as it is absolutely immune from the jurisdiction of the South African courts for contracts it has concluded. 

(2) If the restricted immunity theory is applied, the contract will be seen as a normal 

commercial transaction - in concluding the contract, Bolivia was not perfonning a public governmental function, but was merely acting as a trader in the market place. It would, therefore, not succeed in raising immunity and X would get his money. 

ACTIVITY 119 

If you apply the nature of the contract as the determining factor, you will find that we are dealing with a normal contract of sale which you or I could conclude. The particular characteristics of "being a state" are not required for me conclusion of the contract and it is therefore a commercial contract concluded in the normal course of business. Immunity will not apply. 

If you apply the purpose of the contract, things may tum out differently. Although the direct purpose of the contract is to supply boots, ask yourself what purpose the boots serve. Without boots the anny can't function. An anny is there forthe defence of the state (or possibly to attack some other state!). The running of an army is an archetypal governmental function from which the ordinary citizen is excluded. The contract of sale would therefore by classified as a governmental act (actus iure imperii) which would attract immunity. 

The trend in pil is, however, to restrict immunity where possible - it is after all intended as an exception - and it is unlikely whether a contract of this nature would attract immunity to the detriment of the individual trader. This is reflected in the South African Foreign States Immunities Act where the determining factor is recognised as the nature of the contract rather than its purpose. However, inevitably, there are a few cases which throw a spanner in the works such as Victory Transport in tenns of which virtually all acts relating to the military are regarded as acta iure imperii. 

ACTIVITY 120 

(1) The contract is concluded in South Africa, 

(2) The work must be completed (entirely or in part) in South Africa; 

(3) The party involved was a South African citizen or resident when the contract was 

concluded. 

(4) The party involved is not a foreign national when the action is instituted. 

(1) The parties have agreed that disputes will be heard in a foreign court. 

(2) The case deals with the employment or activities of diplomatic, consular, administrative, 

technical or service personnel of a foreign diplomatic or consular mission. 

• ~ .. - 
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(1) State X takes state V's nationals hostage (in case you hadn't guessed, this is unlawful 

action!). 

(2) State Y approaches state X for their release (this is an attempt at rectification). 

(3) To remedy X's unlawful action Y (alone) bans the export of certain goods to X. 

(4) Y freezes all X's assets in its territory. 

(5) Y bans all exports and cuts assistance. 

(6) Y expels X's diplomats and recalls its own. 

(7) Y calls on its allies to also ban exports and they do so. 

Now you take these "facts" and test them against the requirements for the various self-help measures. Remember the numbers in brackets refer to the facts above. 

Retortion: Has X violated pil? - yes, (1); does Y try to stop the action - yes (3). So? 

Reprisal: Has X acted unlawfully - yes (1); does Y retaliate with a measure which at first glance appears unlawful - yes (4) - you can't go around freezing other states' assets at will; has Y attempted rectification - yes (2); is this in proportion to the harm suffered - yes (proportionality is sometimes tricky, however even if all the measures adopted are taken together, they will still be less serious than holding a state's nationals hostage. Had Y dropped a nuclear bomb on X, its actions would have been out of proportion to the harm it suffered) - So? 

Embargo & Boycott: I have listed these together as they are really the same thing. Purists may distinguish them but the difference is in degree not substance. 

The main point here is that the action is unilateral, in other words, Y acts on its own - has this happened? - yes (3), (4) and (5). You will notice that we didn't ask whether X had acted unlawfully or violated pil. This is because both embargos and boycotts can be used for political, or non-pil, (ho ho!) motives when no violation has in fact occurred. In our case there has, of course been a violation (1). 

Sanctions: The difference between embargoes and boycotts on the one hand, and sanctions on the other, lies in the party/parties imposing them. While the first two are unilateral action (action by a single state), sanctions represent joint action by a number of states or by an international organisation (like the UN or the EU). Has there been such joint action - yes (7). 

Diplomatic action: Although this came almost last in our facts (6), it is in fact usually a state's first line of defence. One could say that in our facts too, there was "diplomatic action" of a sort right in the beginning (2), but the forceful action came only later. This also illustrates that diplomatic action may take a nllmhAr of forms aod may vary in intensity. 

This is the first part of the question answered. But having read it carefully, you will have seen that we also asked what further action you would suggest and, not wanting to lose marks, you answer this as well. There are only two possibilities that we left out of the facts: self-defence and hot pursuit. There is no suggestion of people fleeing across borders and being pursued (still less of their doing this on the high seas) so hot pursuit can be left out of the reckoning. But you can't discount self-defence! 

You will know from the movies, and from the events in Uganda (Entebbe) and Iran, that states often don't wait to go through all the possible pil-sanctioned processes to secure the release of their nationals. Working on the premise (presumably) that possession is nine-tenths of the law, they invade/infiltrate the state holding their nationals and attempt to "re-possess" (or free) them. However, (mandament van spolie aside) this is a hazardous exercise. In the first place, it 

/--- / 
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The last question involving genocide is simply for you to take what you have and apply, it. ICTY - genocide can be heard at both the Tribunal and state levels. Should there be a c:onflict, the Tribunal prevails. 

ICTR - the same as with the ICTY. 

However, with the ICC it is different. Only if a state linked to the crime of genocide declines to act, is unable to act or won't act, will the ICC step in. 

This, then, concludes our discussion of the activities. We hope that everything is now crystal c1ear- or at least less murky. If anything is unclear, please contact us nowto c1eari! up. The day before the exam (while better than the day after) is really cutting things a bit fine. With two lecturers currently working on the course, you should find at least one of us at the office. If you happen to phone at a time when we are not available you will get our answering machines. Leave your number and we'll call back. Please also take the activities seriously, if you have completed them and leamed the work you have written (hopefully before reading our answers!) you will have covered everything that appears in the examination (and a lot more besides). 

Good luck with your assignment. 

Prof Neville Botha (012) 429 8398 Mirelle Ehrenbeck (012) 429 8329 

, 
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violatez two basic principles of pit .. thE; sovereignty of the invaded state and the prohibition on the use of force in article 2(3) and (4) of the UN Chartei. For this reason states usually seek to justify their actions by claiming that they are based on self-defence. Article 51 of the Charter allows states to act (including a proportional use of force), individually or together, in self defence. There must, however, be an attack on the state's sovereignty before self .. defence can be used. Here the link becomes a bit tenuous .. it is argued that the taking of hostages amounts to the mistreatment of a stale's nationals in foreign territory and ihat this in turn is an affront to, or a violation of the state's sovereignty. 

Although, therefore, the whole process is perhaps a bit suspect, this is the reasoning you would use to justify your government's launching a secret mission into foreign territory, violating sovereignty and flouting a possible ius cogens of pit to save the hostages. On the other hand, if you were one of the hostages ... 

ACTIVITY 125 

Article 41 of the United Nations Chal1er provides' The Security Council may decide what measures not involving the use of armed forces are to be employed to give effect to its decisions, and it may call upon the Memaers of the Unitea Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio and other means of communication, and the severance of diplomatic relations. 

The Intemational Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) function in terms of article 41. 

The ad hoc Tribunals were established for temporary specific purposes while the International Criminal Court is set to be permanent and try intemational Climes of a more general nature. 

Article 41 allows for ad hoc measure to take place. The art 41 measures are temporary and only apply to a specific issue. The Rome Statute 1998, a multilateral treaty, established the International Criminal Court. 

ACTIVITY 126 

The ICC, ICTY and the ICTR have jurisdiction regarding crimes against humanity and genocide. The ICTY and the ICC have jurisdiction regarding war crimes, while the ICTR may consider the rules of non-international armed conflict. The ICC has additional jurisdiction oller crimes of aggression. 

The ICTR does not have jurisdiction over war crimes as the conflict was internal by nature (intra¬state). War involves more than one state and is viewed as an intemationHI conflict. 

Primacy of jurisdiction: Although the national courts have concurrent jurisdiction, in otherwords, both the municipal court and the Intemational Criminal Court can hear the matter, in the case of conflict, the Tribunals hold sway. 

Both the Tribunals have primacy of jurisdiction. 

Complementarity of jurisdiction: The ICC only has jurisdiction if the state linked to the offences declines, is unable to, or v,on't act on the issue. 

The ICC has complementarity of jurisdiction. 
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ACTIVITY 121 

If you have already worked out the answers to these questions, you should be feeling somewhat powerless and frustrated with the inability of our police force to assist in this situation; the reality of which is in full conformity with international law. 

Diplomatic immunity is set out in the new South African Diplomatic Immunities and Privileges Act 37 of 2001, which incorporates the Vienna Convention on Diplomatic Relations 1961 and the Vienna Convention on Consular Relations 1963. 

Firstly, what are the facts relating to diplomats and diplomatic premises. In brief, a diplomat may not be arrested or detained. The diplomat is absolutely immune from criminal jurisdiction. Regarding civil jurisdiction, he has immunity unless the issue involves a real action for immovable property held in his personal capacity; the issue involves matters of succession in his/her private capacity; or he undertakes professional or commercial activities outside of official functions. 

The above given immunities extend to the diplomat's family. 

Diplomatic premises may not be entered by the host state without the permission of the ambassador. The premises, furniture, cars, etc may not be searched, requisitioned, attached or sold in execution. Embassy archives, correspondence, postbags, etc may not be opened or searched. 

Now to answer the question. Where Randy is the son of an accredited diplomat, Sgt Pasop cannot arrest Randy and charge him with rape. Sgt Pasop cannot search the embassy for evidence and his hands are tied. I know it is frustrating but it is the reality of diplomatic immunity. 

However, where Randy is the son of an accredited consul the situation changes somewhat. Consular immunity differs slightly from diplomatic immunity. The person of the consul (and his family and staff) may be arrested for"grave crimes". These crimes remain undefined, but I would accept the argument that rape is a grave crime. The consul, family and staff are immune only as far as "acts performed in the exercise of consular functions" are concerned. 

The consular premises enjoy the same immunities as those of diplomatic premises. 

So, if Randy is the son of a consul, he can be arrested for the grave crime of rape. However, the good Sergeant would still not be able to search the consular premises for evidence. 

ACTIVITY 122 Self-study. 

ACTIVITY 123 Self-study 

TOPIC X (The end is in sight!!) 

ENFORCEMENT OF PUBLIC INTERNATIONAL LAW 

ACTIVITY 124 

I'm sure you are sick and tired of being told how to answer these questions by now, but at the risk of boring you yet again, we are going to do it all one last time as a grand finale. 

Step one is to read the question and isolate the facts. We have numbered the facts and will refer to these numbers in the "solution". 
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Jurisdiction could possibly be claimed on the principle of nationality. Here, however, you must also consider the nature of the legal system. VVhile civil law countries (Europe) will generally apply the principle, Anglo-American countries (including SA and Britain) generally won't unless there is specific municipal provision for it. In the original Mharapara case, the judge (Zimbabwe also follows the Anglo-American system) in fact applied the nationality principle to found jurisdiction. This was, however, overtumed on appeal when the judge found that although pil allows the exercise of jurisdiction on the basis of nationality, it does not prescribe it. The state's municipal law must also allow for the prosecution of nationals for crimes committed outside the territory of the state. A state's diplomatic mission is not part of its territory - it remains the territory of the host country but certain exceptions to the exercise of jurisdiction by the host country apply. (We will consider this in greater detail below.) 

Are there any other possible bases? Well, the appeal court thought so. In confirming M's conviction, it based its finding on the objective territoriality (effects) doctrine. In terms of this theory, the state will exercise jurisdiction over acts committed elsewhere if the effect (impact) of the act is felt within the state. In our example, PR committed the offence in Britain, but the effect was felt in Freedonia (vast loss of foreign currency to buy a new typewriter!) and so jurisdiction is assumed by the courts in F. As in the case of Mharapara, one feels that the court was "clutching at straws" in that the effect in neither case was exactly catastrophic. However, the principle is sound as failing this no court would have had jurisdiction as PR could raise immunity in Britain thereby excluding the court's jurisdiction, and the court in Freedonia would not have had jurisdiction over events outside of its territory. In the lonq-run therefore. the result was correct, even if how it was achieved does stretch credibility a bit. (As we shall see below, the government of F could have withdrawn PR's immunity and he could have been charged in Britain - that is, however, a different scenario!) 

ACTIVITY 114 

We actually answered this question in the previous activity. In short, civil law countries do, common law countries don't. The exception is in the case of treason where common law countries will also exercise jurisdiction over their nationals no matter where the crime was committed - R v Holm; R v Pienaar 1948 1 SA 925 (A). 

ACTIVITY 115 

(1) international comity (good will) 

(2) sovereign equality of states 

ACTIVITY 116 

Absolute immunity means that a state is always immune from prosecution in the courts of another state no matter what act it performs. 

Restricted immunity means that, in principle, a state is immune from prosecution in the courts of another state but that this is not an absolute rule. VVhen the state "descends into the market place", in other words it acts as an ordinary trader, it loses its claim to immunity. 

Clearly the restricted immunity approach is the fairer of the two - particularly if you are the "other party" in a commercial transaction! 
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ACTIVITY 106 

In the Robert E Brown Claim the court found that the United Kingdom was not liable, as successor to the South African Republic, for the denial of justice perpetrated upon Brown by the South African Republic. 

In Minister of Defence, Namibia v Mwandinghi the court held that the new state of Namibia was liable for damages arising out of the shooting of Mwandinghi by members of the South African (the predecessor state) Defence Force. 

The second finding was made possible because there is an undertaking in the Namibian Constitution accepting responsibility for all its predecessor's deeds (including, therefore, its delicts). The court did, however, express doubt as to the existence of a general rule of intemationallaw extinguishing delictual liability on the demise of the wrongdoer state. 

ACTIVITY 107 

In the South African situation no new entity was created. Although the new South African Constitution brought about a completely different system of govemment, the South African state remained unaltered - there was merely a change in government, duly and democratically elected. There was, therefore no need for any decision on succession - all rights and obligations continue as before. In the case of Namibia, a new state was created. What had been the "mandated territory" of South West Africa which had been governed by South Africa, for all practical purposes as part of South Africa, was transformed into the independent state of Namibia. On gaining its independence a new entity came into being - succession in fact. It was now a universally recognised independent state, which was a complete change in status. 

In the case of Namibia there was a new "thing" which had not previously existed. In the case of South Africa there was no new "thing", just a totally different way of running the old "thing"! 

TOPIC 9 

JURISDICTION IN INTERNATIONAL LAW 

ACTIVITY 108 

Sovereignty is the (in theory) absolute power which a state enjoys to exercise the powers of state within a specific territory. 

Jurisdiction is an expression of sovereignty. Jurisdictional rules allow a state to perform legislative, executive and, in particular, judicial functions within CI specific territory. 

Jurisdiction is in essence territorial, sovereignty is in essence absolute. One state therefore will generally claim the sole right in terms of its sovereignty, to exercise jurisdiction over events happening in a specific territory. However, some other state may feel that it has also been harmed by the same actions and also want to act. The sovereignty of the one state, therefore comes into conflict with the jurisdiction claimed by another. 

ACTIVITY 109 

Because the consequences of acts are often felt outside of the territorial areas where they actually take place, states at times feel the need to claim jurisdiction over events not occurring within their territory. They therefore claim jurisdiction over the territory of some other state. This claim to jurisdiction outside of (extra) your own circle of sovereign power, is known as extraterritorial jurisdiction. This exercise of extraterritorial jurisdiction comes into conflict with the exercise of territorial jurisdiction by the state where the event actually occurred. 

" j l~ 
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Rights and other international instruments. The right to be brought to trial within a reasonable period oftime is an accepted international fundamental human right. The basis of South Africa's interest is the interest in its national and its sovereignty and on that basis South Africa will have a claim against Mocambique if it wishes to institute one, 

There is a difference of opinion whether the state can be compelled to act. Booysen, basing his opinion on China Navigation, suggests that there is no obligation on the state to protect its national. Dugard refutes this argument by stating that China Navigation did not in fact deal with this issue and concludes that the question has not been settled in our law. It would seem, therefore, that Mrs McBride would not be able to compel the SA government to act on her husband's behalf since the decision to protect a national abroad is (in traditional terms) an executive decision (an "act of state") which cannot be questioned by the courts as it lies within the sole discretion of the national state, and political considerations will playa dominant role. 

On the other hand, there is nothing stopping Ms McBride from bringing considerable political pressure on the govemment and so placing it in a position in which it is "compelled" (although not in the legal sense) to act. 

ACTIVITY 102 

In the case of (1), it is clear that if the government targets only one car manufacturer, the nationalisation will be discriminatory Car manufacture"" from a great many countries operate in South Africa, and singling out BMW constitutes discriminatory treatment of the "national' of Germany (even if all ministers would prefer a BM to an Uno!), In the case of (2), it seems to be the situation of the property (next to state ground) rather than the nationality of the owner which is crucial. If there had been a 'Portuguese" piece of land and next to it a "British" piece, both with the same potential, the picture could change, The fact that the land is already used for farming would also playa part, The action is therefore not discriminatory per se, 

As regards public purpose, although the concept is rather vague and states are given wide discretion in practice, it must benefit the nation as a whole or at least large sections of the population, A benefit to only MPs does not seem to satisfy this requirement, whereas giving subsistence farming units to previously dispossessed people appears to be a "public purpose", The difference lies mostly in the group to whom the benefit will accrue, 

ACTIVITY 103 

GA Res 1803 provides for appropriate compensation in accordance with the rules in force in the state taking such measures and in accordance with the rules of intemationallaw, In case of a dispute, the municipal law jurisdiction must be exhausted, but on agreement by the states and other parties concemed, arbitration or intemational adjudication may be employed, This reflects a first world/Western standard, 

GA Res 3281 provides for the nationalisation, expropriation or transfer of ownership of foreign property against the payment of appropriate compensation by the state taking such measures, taking into account its laws and regulations and all relevant and pertinent circumstances. In the case of any controversy, the dispute must be settled under the municipal law of the nationalising state and by its tribunals; unless all the states concemed agree that other peaceful means may be sought. This appears to reflect the Third World standard, but a number of arbitration awards have indicated that the first standard accurately reflects customary international law and that the second is a political rather than a legal declaration. 
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that Iran violated its treaty obligations with the United States as well as established rules of general international law, and this is quite correct, the matter is not that simple. If you look at the course of events in the hostage drama, the basis of liability shifted a number of times. First of all, Iranian students with no government affiliation attacked the US embassy and took hostages. At this stage Iran would incur no liability for the action of the students, as there is no link (nexus) between the students' action and the Iranian government. The government, however, did nothing to protect/rescue the hostages and at that stage it incurred indirect liability (failure to act in the protection of another state's citizens/property). Later, the government in fact condoned the students' actions and can then be said to have incurred direct liability (it assumed the actions of the students against US persons/property as its own). 

ACTIVllY 96 

[I]n taking up the case of one of its nationals by resorting to diplomatic action or international judicial proceedings on his behalf, a state is in reality asserting its own right, the right to ensure in the person of its nationals respect for the rules of international law. 

ACTIVllY 97 

(1) Direct liability arises when a state (acting through its agents) violates a pit obligation it 

owes to another state. Examples include violating the territorial sovereignty of another state (by seizing a person in the foreign state without permission), damaging its property (sinking a naval vessel/shooting down an aircraft), injuring it diplomats (holding them hostage) 

(2) Indirect liability arises when a state violates the rights of another state's national in his 

person or property; or fails to prevent the harmful act or fails to mini mise the damage to the best of its ability. Examples include seizing a foreign national's immovable property within its own territory without compensation or standing by while a foreign national's property is being damaged or destroyed without doing anything to prevent or minimise the damage. 

(3) In The Hostages Case indirect liability arose when the Iranian government failed to 

provide protection for the United States diplomatic and consular staff who were under attack by Iranian citizens. This became direct liability when the government ratified the 

action of its citizens. r- 

ACTIVllY 98 

As you no doubt gathered, the facts are very similar to those of Ndu/i. Since a state cannot itself act, the actual physical act must be performed by an individual acting on behalf of the state. South Africa can violate pil, but the actual deed must be performed by an individual (or organ). This is where immutability enters the picture. 

The cardinal element of immutability is the capacity in which the person or organ acts. The state is responsible only for the acts of its officials or organs. There must be a link - a nexus ¬between the person/organ acting and the state. Simply put, if X walks down the street and throws a cricket ball through my neighbour's window, it is none of my business - or responsibility. If, however, my son does the same, it is very much my responsibility (believe you me!). The basis for this responsibility is the relationship between the individual causing the damage and me. 

.- 
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Taking the 1996 Constitution (which is the Supreme law of the Republic) and the Harksen developments regarding the courts' role in the examination of the executive certificate, it is clear that the act of state doctrine has not survived in its former guise. Although acts of state still exist, they would appear to be open to examination by the courts. The courts can question an executive certificate as to its content and the reasons for its issue. This approach is a change from the situation where the courts merely determined the will of the executive and applied it. A further implication for the executive in this is that it will be held accountable under the Constitution for executive acts. Acts that are in violation of the Constitution will no doubt come under heavy fire from the courts. 

ACTIVITY 89 

The general rule as stated in Lutherv Sagoris that in the absence of recognition no effect will be given to the legislative, executive or judicial acts of a foreign government in a municipal court. 

The two exceptions recognised in Carl Zeiss are: 

(1) Where an individual will suffer and there are no foreign affairs implications, the court may 

give effect to the acts of a non-recognised entity. 

(2) Where the non-recognised entity was created by the act of a mother state, the court will 

regard the non-recognised entity as a subordinate body (something like a province) ofthe mother state. Consequently, where the mother state is recognised as a state, the subordinate entity will be recognised as having acted on behalf of the mother state and ellect Will be given to Its acts. 

The finding of the court a quo in the GUR Corporation case was that because no clear certificate could be obtained from the British Foreign Office, the Ciskei had no standing before an English court. In the court of appeal, in interpreting the certificate, the court held thatthe Status ofCiskei Act contained a delegation of legislative power to the Ciskei which could be revoked by the South African parliament. Since the British govemment had made representations to the South African government on matters concerning the homelands, this indicated that the British government regarded South Africa as "continuing to be entitled to exercise sovereign authority over the territory". 

ACTIVITY 90 

Here we go again with the matching game! 

(1) Luther v Sagor& 
(d) 

Ocean Commodities 


(2) Namibia Opinion 
(b) 

(3) Carl Zeiss 
(e) 

(4) Hesperides Hotels 
(a) 

(5) Sperling v Sperling 
(c) 

ACTIVITY 91 

As we pointed out in the question, you should always mistrust such absolute statements. The general rule in both British (Luther v Sagor') and South African (Ocean Commodities) courts is indeed that the courts will not give effect to the acts of an unrecognised government. 
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ACTIVITY 82 

.Before_1980, Britain recognised both.foreig[l states and governments. English courts would not give effect to the acts of an unrecognised government. 

After 1980~the approach was that when a new regime came to power unconstitutionally, recognition was to be inferred from the nature of Britain's dealings with the new regime, particularly whether the dealings were on a normal government to government basis. 

The policy is relevant to South Africa because South Africa has traditionally followed the British courts in matters of recognition, which as a prerogative act of the executive based on precedent, traces its origins to English law. No official declaration has, however, been made by the South African government and the last example in practice of South Africa's policy was in Inter-Science Research v Republica de Mocambique 1971 1 SA 259 (W) where it was held that an executive certificate was necessary to determine the status of the government of Mocambique. Since South Africa has usually followed trends in Britain regarding the question of recognition, it is possible that the British practice will be followed here as well. A new Constitution and a new government in this country are imponderables which may infiuence the equation. 

ACTIVITY 83 

The finding of the lower court in Luther v Sagorwas that, as Britain did not recognise the Soviet government in ~ 920, the defendant could not claim title for goods bought from an unrecognised government and the plaintiff was entitled to recovery of the goods. 

On appeal (by which time Britain had recognised the Soviet government as the de facto government of Russia), the F.oreign Office submitted a certificate to the court to this effect~The court therefore found for the defendant that.he. had acquired title to the goods as a result of the decrees of a recognised government and that for, the purposes of the proceedings there was no difference between a de facto and a de jure government and that the act of recognition had retrospective effect to 1917- when the Soviet government assumed effective control over Russia. 

ACTIVITY 84 

In the Namibia Opinion 1971 ICJ Reports 16 the court held that the consequences of non¬recognition should not extend "to those acts, such as, for instance, the registration of births, deaths and marriages, the effects of which can be ignored only to the detriment of the inhabitants of the territor)":. A South African court should therefore find that they are married out of communi\}' of QroQe[!y in terms of the decree of state,JI (see, too, Sperling v Sperling 1975 3 SA 707 (A)). 

ACTIVITY 85 

In terms of Inter-Science Research and Development Services (Pty) Ltd v Republic Popular Mocambique 1980 2 SA 111 (T), recognition will arise in the following circumstances: 

(1) For locus standi in a South African court 

(2) To raise immunity before these courts 

(3) To have states' executive, legislative or judicial acts recognised by the courts. 

ACTIVITY 86 

Questions like this are often disliked because there are nuances in all the statements which complicate exact matching. This one is, however, relatively basic, so let's try. 

, , 
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(2) True collective recognition. This is a single act of recognition or non-recognition by an 

international organisation. In this case, all the members of the organisation are bound by the decision of the organisation. Make sure you understand the difficulties this can present. 

ACTIVITY 78 

The two recognition theories the court considered in S v Banda are the following: 

(1) The constitutive theory 

(2) The declaratory theory 

The constitutive theory emphasises the act of recognition itself. This means that the act of recognition creates (constitutes) the state and determines the legal personality of the new government which implies that international personality is conferred only through recognition by the entity in question. The court criticised this theory as being positivistic in that sovereignty was determined on an arbitrary basis. The granting or not granting of recognition was inconsistently applied and could also be politically based. Even if an entity satisfies the objective indicia of statehood as contained in the Montevideo Convention, international legal personality does not follow automatically; recognition is added as a fifth requirement to create international legal personality. 

The court opted for the declaratory theory as more acceptable. In terms of this theory, recognition is seen as the formal acknowledgp.ment of an existing set of circumstances. The act of recognition does not then bring into being a state which did not already exist. An entity must meet certain requirements to qualify as a state. These are set out in the 1933 Montevideo Convention on the Rights and Duties of States. To refresh your memory, here they are again: 

(1) permanent population 

(2) a defined territory 

(3) an independent government 

(4) relations with other states 

Statehood therefore exists objectively if these requirements are present, irrespective of recognition. 

The court pointed out that the declaratory theory is supported by a larger number of experts than the constitutive theory and also by the Montevideo Convention. This theory was to be preferred because 

it was objective 

• the requirements of statehood and sovereignty were based on well-established criteria of intcmationallaw 

the constitutive theory contains variables rooted in political, ideological and economic motives which cannot in law serve as a basis for determining the existence of a legal entity. This means that if a state follows the constitutive theory it can act subjectively and in self-interest in deciding whether to recognise or not. 

ACTIVITY 79 

Recognition, although not one of the requirements for statehood under the Montevideo Convention, has a far wider function than merely diplomatic. You must remember that the Montevideo Convention dates from 1933 when, relatively speaking, there were only a few states and they were all members of a "great big happy family". Recognition was not really a practical issue. 
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claimed sovereignty on the basis of continuous and peaceful display of state authority (sovereignty) since this period. 

Spain, on the other hand, had originally acquired the island by discovery (occupation, therefore) in the sixteenth century but had not objected to the Netherlands' display. The RCIJ (by the way, this is the Permanent Court of Intemational Justice, the forerunner of the current ICJ) found that by failing to protest, Spain had lost its sovereignty. Its lack of protest was seen as consent to the rival Netherlands' claim to the territory. 

ACTIVITY 71 

(1) Cession is the transfer by agreement of sovereignty over the territory of one state to 

another. 

(2) No, the principle requirement is that there must be agreement. This can be a formal 

treaty, given effect to by an Act of parliament and dealing solely with cession (eg SA's cession of Walvis Bay to Namibia). It can also be included in a peace treaty after a war ( Netherlands' ceding the Cape to Britain in 1814). It may even take the form of a contract of sale (Russia's sale of Alaska to the US in 1867) or, if you are really lucky, a gift (Venice was given to France by Austria)! 

(3) Both states must have clear intentions. The ceding state must intend to transfer its 

sovereignty, while the receiving state must intend to acquire sovereignty. 

(4) Cession must be seen in the broader international context. In other words, what the 

parties intend must be allowed by international law. The example Dugard uses of South Africa's attempted cession of KaNgwane to Swaziland, failed because it violated both the right to self-determination (the people were not consulted - the animus was therefore between the two govemments without regard to the wishes of the people the govemments represented) and also the principle of uti possidetis discussed above. 

ACTIVITY 72 

We are going to deal with this very briefly, merely pointing out the main elements you should have mentioned. 

First of all annexation involves the acquisition of sovereignty over the territory of another state by 'use of force. Here we have Israel acquiring Palestinian territory through war. While this was acceptable in times past, the general prohibition on the use of force, notably in article 2(4) of the UN Charter, makes it essentially 'illegal' under current pil and there should be no transfer of sovereignty. By 'annexing" the territory, Israel has therefore violated pil and can't profit from its "crimes". 

The above reasoning is based on the fact that force is flol allowed in pil. However, you Will remember that this prohibition is not absolute in the sense that article 51 of the Charter gives states the right to use force in self-defence (either individually or colledively) if their territorial sovereignty is threatened. Study the provisions of article 51 for yourselves. We will return to this in Topic X. 

In essence, no, it would make no difference had the territory been ceded to Israel. Remember cession (like any treaty) is consensual. In other words, both states must freely agree to the transaction. Agreement which is forced on a state (as is the case after a war) is no real agreement. 

f 
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TOPIC 5 

TERRITORIAL ACQUISITION & LOSS IN PIL 

ACTIVITY 65 

(1) In resolving a dispute, the applicable law is the law as it was when the territory was 

acquired and not the law as it is when the dispute arises. 

(2) The creation of a right must be distinguished from the existence of a right. The creation is 

judged by the law existing when the right arose; the existence is judged by the law as it has developed, 

In any case involving a right the question will almost always be whether the right exists when the 

case comes before the court. If Huber's second principle is applied (in other words, the law as it .~ 

exists when the right comes before the court) there is Iitlle point in having his first principle - the law at the time of creation - as the two will cancel each other out - unless the law hasn't changed in which case there would be no problem! 

Aegean Continental Shelf Case 1978 ICJ Rep 3, The question here was whether Greece's continental shelf formed part of its territory under a 1931 treaty, Although a state's continental shelf was only recognised as part of its territory in 1945, to apply the law as it stood in 1931 would be to fly in the face of reality, and therefore the law as it existed in 1978, and which reflects a clear factual situation, was applied, 

ACTIVITY 66 

uti possidetis is a rule of convenience adopted by the international community in terms of which it was agreed that colonial boundaries, however arbitrarily they may have been drawn, must be respected, 

The right to self-determination, 

Uti possidetis was classified as a customary rule of general scope, This is not really all that clear but would appear to mean a rule of customary law binding on all states - although the court was careful not to call it a rule of ius cogens. 

Because the principle is seen to "freeze" the position of a state's borders, an exercise of the right to self-determination involving inhabitants of one state cannot change the state's borders, In effect, therefore, self-determination can only be exercised within the eXisting borders of the state. 

ACTIVITY 67 

Occupation: Territory which is occupied must be terra nullius, in other words, territory belonging to no one, If territory belongs to no one, no one has sovereignty over it. The state acquiring the territory, therefore acquires original sovereignty, Occupation represents the establishment of sovereignty which did not exist beforehand. 

Annexation also involves a change in sovereignty, The important point here is that it is not a change chosen freely by the state which exercised sovereignty before the annexation, Because annexation is essentially based on conquest, the original sovereign is compelled to hand over its sovereignty to the annexing state, Annexation represents a forced change in sovereignty, 
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(e) Financial dependence 

You will remember that we told you at the outset to bear A's financial position in mind. Here again, it is a matter of degree and Brownlie's tests are relevant. If it can be said that the dependence is so complete that B in fact dictates A's policies, then it is relevant. If A is still able to act independently of B (as would appear to be the case here as it is "developing a form of government totally alien to that of A"), financial dependence alone will not preclude statehood. 

(3) Tne actual conclusion you reach is of less importance; you can argue either way. 

Depending on how you interpret the facts, A does not pass the Brownlie test satisfactorily, it relies financially on B, it does not enjoy any independent recognition, save from other states dependent on B and cannot conduct foreign affairs without this recognition, and it was refused application for UN membership. On the other hand, its financial dependence doesn't seem to influence its policy, it is recognised by some states (even if this is a form of "forced recognition" which should be seen as acceptance of the inevitable rather than approval), etcetera. Your conclusion could therefore go either way. 

ACTIVITY 60 

An international organ is an organisation made up of states or a combination of states and other international organisations (individuals are not involved). 

Do the followin9 qualify? 

(a) The World Health Organisation - yes. This is one of the agencies of the United 

Nations. It is therefore an organisation made up of states. 

(b) Anglo-American Corporation - no. It is an multinational company made up of private 

shareholders. 

(c) De Beers International Diamond Buying Syndicate - no It is not an organisation 

made up of states or a combination of states and other intemational organisations. 

(d) International Telecommunication Union - yes. It is an organisallon which complies 

with the definition of an international organisation. 

ACTIVITY 61 

Reparation for Injuries Suffered in the Service of the United Nations Case 1949 ICJ Rep Findings: Although the UN cannot be regarded as a state, or as a "super state", it is a subject of international law and possesses international rights and duties and has the capacity to enforce these rights by bringing international claims. 

The relevance of the findings to the ilp of intemational organisations is clearly that international organisations have ilp: they may acquire rights and incur liabilities under international law. They may sue or be sued in intemational fora. They do not necessarily have the same degree of ilp as a state, but they can be regarded as international law subjects. 

ACTIVITY 62 

As with companies, the extent of the ilp of an international organisation is to be found in its founding documents. The founding document of an international organisation may be called various things, for example a Charter, a Statute, etcetera. The name is unimportant, the content is what counts. 
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The relevance of Van De venter v Hancke and Mossop 1903 TS 401 to the present topic is that in the period between 1900 and 1902 (during its annexation by Britain) the Transvaal Republic lost its territory. Judge Bristowe found that during this time the Boers remained subject to the laws of the Transvaal Republic and could even enact new laws for themselves. In these circumstances it seems possible that, despite having no territory, such a community of people, subject to a specific government may conclude a valid treaty and satisfy the requirements of statehood. 

ACTIVITY 57 

As long as the govemment is in effective control of its territory, temporary disorder does not affect its statehood. You must distinguish here between the state and the government - a change of government (even a violent change) does not affect the existence of the state. Examples would be Angola, Mozambique, and the Democratic Republic of the Congo. Where, however, the disorder reaches such a level that the government no longer has control, statehood may be called into question. 

Economic dependence is not in itself a bar to statehood, but would depend on the facts and other indications of dependence. The question is whether the state providing the assistance uses this fact as a manipulative weapon to control the dependent state. 

The criteria which Brownlie suggests are listed on page 104 of your study guide and comprise the following: 

- Does the state have its own executive organs? 

- Does it conduct relations through these organs? 

- Does it have an independent legal system? 

- Does it have its own courts? 

- Does it have its own nationality? 

Please note that these are indicators that the state has an effective government - they are not the requirements for statehood. 

ACTIVITY 58 

If a state A is not recognised by state B, it will be impossible for state A to conduct foreign relations with state B - state B will simply ignore any attempts made by state A. 

If state C is in such a dominant position over state A that it dictates state A's foreign relations with state B, state A cannot be regarded as a sovereign state. This is why Brownlie's tests are useful in this case as well. 

Sovereignty, as defined by O'Connell, is "supreme authority, and authority which is independent of any other earthly authority. Sovereignty ... implies, therefore, independence all round, within and without the borders of the country". 

In R v Christian the court found that not all states need be fully sovereign. By relinquishing certain aspects of its sovereignty, a state does not automatically lose its statehood. In Van Deventer v Hancke & Mossop, Justice Bristow found that the loss of territory did not deprive the Transvaal Republic of its statehood since it retained other aspects of sovereignty. 
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(3) An Act of parliament may provide that the executive has the power to bring a treaty into 

municipal law by proclamation in the Government Gazette. Income Tax Act 1962 

ACTIVITY 53 

The mere publication of a treaty for general infomnation does is not incorporation/ transformation and does not give the individual rights under the treaty in his municipal law. 

S v Tuhade/eni 1969 1 SA 153 (A). 

Binga v Cabinet for South West Africa 19883 SA 155 (A). Note that in this case the court did not find it necessary to decide on whether Tuhade/enihad been correctly decided and assumed for the purposes of the case before it that incorporation had taken place. One cannot, therefore, assume that Tuhadeleni was incorrectly decided and it remains the principal authority on this point. 

ACTIVITY 54 

(1) 

Werner 

(2) 

Binga 

(3) 

VV'inter 

(4) 

Petane 

(5) 

Precision Castings 

(6) 

Maarburger 

An unincorporated treaty may be used to interpret ambiguous legislation. An attempt was made to interpret certain provisions in the Group Areas Act using the UN Charter - this didn't succeed but the court also didn't condemn the process. 

The statute which seeks to be interpreted in temns of an unincorporated treaty must be a statute which was adopted to give effect to that treaty. 

An unincorporated treaty may be used in a challenge to delegated legislation that is unreasonable. 

The Appellate Division didn't decide on whether Proclamations (in SWA) could be tested against the Mandate for SWA (an unincorporated treaty), but they also did not reject the idea out of hand. 

An unincorporated treaty which embodies customary pil may be used as a customary rule (not a treaty). 

See activity on p. 79 of the guide dealing with articles 31 & 32 of the VC. 

Provisions which have developed into rules of customary law may be considered. In this case decisions of the International Labour Organisfltinn were considered to interpret the concept of an unfair labour practice. 

Treaties which fall in the prerogative of the executive need not be incorporated. Hague regulations on the laws of war were considered although they had not then been incorporated into our law. 

-' 
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ACTIVITY 47 

(1) technical 

(2) administrative 

(3) executive 

(4) treaties not requiring ratification or accession 

These four types of treaty do not require "approval" by the National Assembly or National Council of Provinces for them to be binding on the Republic in the international sphere. 

Yes, they still have to be tabled in parliament. 

Obviously any control is better than no control. Tabling in parliament at least provides opposition parties with an opportunity to debate the agreements - even if they can't do much about them. It also can bring them to the attention of the public. 

ACTIVITY 48 

The two categories of treaties are: 

1. technical, administrative or executive treaties; and 

2. treaties not requiring ratification. 

Technical, administrative or executive treaties are those of a routine nature that exemplify day¬to-day governmental acts, with no financial obligations. 

The relevant line function Department decides whether a treaty falls into the technical, administrative or executive treaty category. For example, an agreement with the International Labour Organisation would be considered by the Department of Labour (DOL), as the DOL handles the South African approach to signing the agreements with labour implications. 

However, considering that this classification is a new approach in South African law, there are checks and balances in place to make sure that treaties in terms of sec 231 (3) are correctly classified. The legal advisors in the Departments of Foreign Affairs and Justice also cast their beady eyes over the agreement. If there is any doubt, then for safety's sake the longer 231 (4) procedure would then be followed. To determine whether a treaty requires ratification or accession one would look at the treaty provisions themselves. If the treaty is silent on this area, then one looks at the intentions of the parties. 

As to the next question, may I repeat that the answer is NO, NO, NO. Peak at the small, bold print on p 85 of the guide and study the message! 

The treaties must still be incorporated into South African municipal law because section 231 (4) determines that ANY treaty must be incorporated by national legislation. It is only after incorporation that the treaty is law in South Africa and may be applied in a municipal court. 

Please remember that sections 231 (2) and 231 (3) determine how South Africa becomes bound on the international level. The obligations here are to other states and/or international organisations. 

Section 231 (4) determines how South Africa is bound to a treaty on the municipal level. 
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world where lip-service is paid to non-discrimination but where the practice on the ground is quite different. However, one of the major advantages of academics is that we can assume things for the sake of argument which need not always be borne out be the facts. We will therefore assume that there is a customary rule against discrimination on ground of sex and age (here "young' rather than "old' age), and take it from there. 

Right, we have now established that there is such a customary rule. What is the status of that rule in SA law? In terms of section 232 of the 1996 Constitution, customary pil is law. Therefore the prohibition on the discrimination on these grounds is also law. But there are two qualifications in section 232. First that the custom may not conflict with the Constitution, and second that it may not conflict with an Act of parliament. Does this custom in fact conflict with either? (We said at the beginning that it conflicts with the Bill or Rights in the Constitution but also that you should disregard this for the purposes of this question - academic licence). So what do we do now? 

On the one hand we have a customary rule which should be law in the Republic. On the other hand we have a piece of legislation which conflicts with this custom and which, in terms of section 232, should therefore exclude the application of customary rule in our law. And that is the answer if the section is taken literally. However, don't forget that we also have section 233 which provides that in interpreting any legislation (therefore Act 21 of 2000) a court must prefer any interpretation which accords with international law over any other interpretation which doesn't. International law doesn't allow such discrimination therefore the legislation can be attacked on this 9round and also on the ground of its connict with the Bill of Rights and the principles underlying the Constitution. 

ACTIVITY 42 

If ever there was an example of the importance of reading questions carefully (and believing what you are told in them) this is it! Let's first get the facts straight. 

(1) SA is not a party to the VC (you are told this) 

(2) SA has declared that it regards the provisions as binding (this does not mean that it has 

become a party to the treaty - see Topic II Study unit 2.2 Activity 4 p. 23 of the guide). 

(3) Treaty interpretation is governed by articles 31 & 32 of the VC 

(4) You are dealing with a case which requires you to interpret a treaty. 

(5) You argue that the VC must be applied. 

(6) Your opponent argues that it mustn't because SA is not a party to the VC. 

The question you must answer using these facts is whether or not the municipal court must apply the VC provisions in interpreting the treaty. If you want to apply this provision you mllst have a basis in SA law on which to work. The two most obvious bases are treaty and custom. The most obvious basis is treaty - and this is what most students went for in the exam because they saw the magic word treaty!!. However, this simply proves that they did not read the question as the first statement made is that SA is not a party to the VC! (believe us when we tell you something). The VC can't therefore be applied as a treaty incorporated into our law because firstly, we aren't a party, and secondly, there is no indication in the facts that it has been incorporated as required by section 231 (4) of the Constitution. (Don't read what you wantto see into the facts we give you.) 

Right, so the VC can't be used on the basis of its forming part of our law because it is a treaty. What remains (of the obvious bases)? Yes, custom. You must therefore test the VC against the requirements for customary international law. Here you must look at the nature of the VC. You are told in the textbooks and in the guide (and in various tutorial/etters during the year) that the 
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Right, we have now established that 1's Chapter 2 rights have been violated, which means that section 39 applies, which means the pil must be considered. Your problem now is: what is this pil which must be considered and where do you find it? 

The steps you follow in finding this law are set out on pages 61 and 62 of the guide. I really can't phrase them more clearly. The question here, however, is more specific. You are given two courts - the European Court of Human Rights and the German Constitutional Court - and asked to assess the relative weight which a South African court should attach to these decisions in applying section 39. Your actual task is therefore to establish the position of these courts within the system of international human rights law. To do this you must of course understand the sources of IHRL. 

The most important source is, of course, the international documents (treaties) in which IHRL is set out. In our question you are specifically asked about the European Convention. This Convention is an international instrument or treaty. This treaty lays down certain rights. When the violation of these rights occurs someone must decide what the specific right means. This is the task of the bodies set up by the EC to enforce its provisions. The most important of these bodies is the European Court. This court therefore, gives authoritative interpretations - gives the practical meaning - of the rights which the Convention embodies. We therefore have an international court, set up in terms of a treaty, with the specific function of interpreting the rights in a treaty. This is about as international as you can get - and is certainly part of the intemationallaw which a South African court must consider in terms of ~p.ction 39. 

The other court is the German Constitutional Court. Now, while a constitutional court is certainly an authoritative body which delivers important judgments, is it an international court? Look at where it comes from and what its purpose is. It is court set up in terms of German law (in other words "foreign" law) aimed at interpreting/enforcing provisions in the German Constitution or bill of rights (also foreign law) essentially for Germans. This is a municipal court performing a municipal function and the law involved is foreign law not international law. I would rather classify the decisions of this court under section 39(1)(c) - in other words, foreign law which a court may consider. 

We therefore have an international decision by an international court dealing with an intemational document on the one hand and a municipal decision by a municipal court dealing with a piece of municipal legislation on the other. Clearly in terms of section 39, the decision of the ECHR is more important than the decision of the GCC -the one MUST be considered, the other MAY be considered. 

1 Having said this, I must backtrack a bit as thin9S in pil are never that cleaH;ul. You will 

{ remember from our "steps" that municipal case law (in other words, the decisions of the GCC) 

<<;"- can also be a source of IHRL. If a right in an intemational document is the same as a right in a municipal bill of rights, the municipal interpretation of the right can also contribute to the creation of IHRL. It is, however, not itself international law. 

Applying all this to the facts, things become interesting. It is here where your classification of the human rights violated in important. If you went for sexual orientation you would have encountered problems in finding the IHRL as it is not one of the grounds of discrimination listed in either the European Convention on Human Rights orthe German Constitution. The European Court and the GCC would therefore not help you much as they couldn't have dealt with the question. (1's friend is at best confused, at worst delusional and this is a lesson never to believe everything your client tells you!) What now?

