Dugard;

“Body of rules & principles which are binding upon states in their relations with one another.”

Rules devided:

1→general = binding on all states;

2→Particular = created by a treaty establishing a relationship between two or a few states.

Legal personality: States, international organizations & its specialized agencies.

Reason; advisory opinion of the ICJ; E.g. Can UN sue Israel for death of UN Swedish mediator Count Bernadotte, assassinated while in Palestine? Yes has Legal personality.
―Individuals not full international subjects;

―Multinational corporations fail to qualify as international subjects.

	Public international law
	Private international law

	· Governs the relationship between states;
· Body of rules & principles which seek to regulate relations between states.
	· Concerns the relations between individuals,

·  whose legal relations are governed by the laws of different states.


Comparison of natural law and positivism, and the role it plays in present-day international law.

The natural law theory originated in ancient Greece. The concept of natural law was codified by numerous Greek philosophers and it played a pivotal role in the governance of Greece.  The content of natural law is set by nature and and is universal, meaning it is the law that underlies all other law.  When natural law was applied in the classical era, it referred to the use of a reason to analyse human nature and infer binding rules of moral behaviour Although natural law finds its roots in canon law and through the work of theologians, it is Hugo de Groot's work, De Jure Belli ac Pacis, that set the tone for modern natural law, a natural law which is divided from divine law. Grotius thus developed natural law to such an extent that theology was set apart from natural law.  

The opposite of natural law is positive law or legal positivism, and refers to a state of law where the law and morality is kept separate, it is the law that is imposed by states. Legal positivism depends on knowledge based on sense, experience and positive verification. It can be seen as a philosophy of science deriving its knowledge from that which actually exists and replaces metaphysics.  Cornelius van Bynkershoek a Dutch jurist, was a positivists who felt that consent rather than the principle of natural law explained the international legal obligation.

	Natural law is an omnipresent principle, which exists as part of the natural realm and is a standard by which man must adhere.
	The basic principles of legal positivism is the body of law imposed by the state

	It is discoverable by all man through the right use of reason.


	Is influenced by legal modernism, by which a single author can find the “right answer” to legal questions on his own if he uses the correct scientific method. States through their express or tacit consent will then apply this drafted model in their sovereign states.

	All men and states are subject to these principles
	States consent, voluntarily restrict their sovereignty.

	The broad nature of natural law and since most natural law lawyers have their own idea of the natural order entail & how to apply natural law, it normally leads to inconsistency.
	Although legal positivism can have a set model which can be followed when drafting treaties, the lax relationship between law and morality, leaves the application thereof unenforceable and if it is enforced the morality contained within should not be accepted uncritically.

	Natural law can be applied to further the underlying purpose and their appeal to reason permits the law to be applied flexibly, to be adopted to changing circumstances and to meet different goals.
	Positivism provides that law depends on social & scientific facts, and is determined by social & political circumstances, thus providing clear guidelines as to what the law is.

	Natural law gives rise to powerful international human rights movements and movements which feeds the social needs of the international community.
	Positivism is unmoved towards codification of international law


	INTERNATIONAL LAW
	NATIONAL LAW

	LEGISLATURE

	· No central legislative body = UN, General Assembly adopts recommendations which are not binding upon member States; A25 of the UN charter = SC may take binding decisions:  threat to international peace and security restrained by the veto-power of the five permanent members.
· Rules are found in agreements between states = treaties & international custom→ created by the consent of states.
· Law operates horizontally = lawmaker & subject are the same legal persona.
	1. Complete legislative process; parliament makes laws which are fully, binding on the community it represents – members elected by citizens = parliament.
2. Law operates vertically = rules imposed from above.

	EXECUTIVE AUTHORITY

	· No executive authority – rules on international law not enforceable = UN lacks power to direct States to comply; no permanent force to punish violaters.
· States conduct threatens international peace & security SC may direct it to comply (threat of veto).

* UN charter a 2(4) prohibits use of force against States; except = exercise;
· Right of self-defence;
· Authorisation of UN.

· Does have sanctions: 

→chapter vii empowers the SC to direct use of force against a state which threatens international peace & security, two precedents UK force prevent oil tanker reaching port of Beira when the oil was destined for Rhodesia; ‘use all  necessary means’ secure Irag’s withdrawal from Kuwait = there invasion & annexation was illegal;
→Economic;

→Exclusion from membership;

→Non-recognition territorial adjustment; &

→Punishment of individuals.
	i. Municipal judges are backed = complete executive machinery of the State.

	INTERNATIONAL COURTS

	· A number of international courts have a judicial system capable of ruling on disputes between States; statute of ICJ – A59.
· Only jurisdiction over those States = consented to their [non-compulsory] jurisdiction.
· Non-binding advisory opinions.
· States judges its own cases & causes States involved in the process of appointing the panel that will hear their cases.
	a) Precedent system = lower courts are bound by decisions by higher courts.
b) Has compulsory jurisdiction.

c) Permanent body of judges.


Emergence of states

In the early ages the idea that a piece of land could exist independent from the individuals who lived and laboured on it, was a very far off structure of existence for a cordoned off territory. Private individuals or institutions such as the feudal lords or the churches held the land, and granted people possession of this land in exchange for labour or services. The relationship between the owners of the land and the possessor of the land was based on the principles of lord, vassal and fief, in which the lord granted the vassal the fief in the form of land or labour, in exchange for certain rights and obligations sealed by homage or fealty. But at about the 1400's the feudal system started to fail and with the changing world due to the Renaissance and reformation, the cordoned off areas started an existence apart from the individuals who lived or worked on them, an existence in which territories became bordered pieces of land with its own presence of being. States emerged.

Development of international law

As states came into existence, its inhabitants started to feel pride for being part of this cordoned off territory, a feeling that made them feel one with the state. With this prideful feeling, the inhabitants wanted seclusion from all outside influences in matters of the state; everything that happened within the state was the state's business; the state was the maker and shaper of its own future. States as independent entities was born. The the lords rule was superseded by a central body with the power to rule and manage the state's affairs. Although this central governing body was elected (or essentially elected) by the states inhabitants, it existed impersonal and separate from the states inhabitants. The numerous independent states each claiming its own rights, led to friction. It was necessary to regulate the relations between states. A set of rules and norms was needed that dealt with the affairs of states; this set of rules and norms came to be public international law.

The International organisation
In international law there was a need for universal control, particularly the needs of commerce that became so complex and sophisticated. Even in the instruments used to regulate relations were sophisticated. To deal with various issues as food for impoverished countries, peace, trade and the like organisations was developed that would govern these issues. An organisation consists of states rather than individuals that are distinct from its member states. A founding document is the basis for its existence and it is separate from the states establishing it.  These organisations can be divided into non-governmental organisations (NGOs) and intergovernmental organisations which started to play an increasing role in international affairs. In the contemporary international legal order states and intergovernmental organisations are the main actors in the international community.  They are the only entities with international personality and are the principal creators of the rules of international law.
Ideologies that shape our world

International law is the law of intellectual flow, meaning whatever new ideology is "in" international law goes with the flow. Thus international law is shaped by every major ideological movement in our past and present. International law is constantly developing and expanding depending on what ideology the international community has latched on to. Human rights, "the war on terror", international criminal law and every other major ideology that has influenced the international community, shapes international law or is bound to have some influence on international law. An ideology that is currently in, is fragmentation or "specialisation", which describes separate systems in international law for example international humanitarian law, international trade law etc.
SOURCES OF INTERNATIONAL LAW

You need to show:

· Where the rule came from?

· Where it is found?

· Why it is binding?

It is generally accepted that, "things" that the ICJ is instructed to use in setting the cases before it "in accordance with international law" are the sources:

Statute of the International Court of Justice (ICJ)

A 38 (1) The Court, whose function it is to decide in accordance with international law such disputes as are submitted to it, shall apply:
a) international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; 
b)
 international custom, as evidence of a general practice accepted as law; 

c)
 the general principles of law recognized by civilized nations; 

d)
 subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 

A 59
The decision of the Court has no binding force except between the parties and in respect of that particular case. 

No provision is made for a hierarchy of sources but;

primary source = treaties
secondary source = custom
peremptory norms (jus cogens) = a higher status in the normative hierarchy
*The normative superiority of sources is founded on the consent of states.
· A source of origin = is a source from which international law arises-it creates international law.

· A cognitive source = is a source you would consult to find a content of an existing rule of international law.

A TREATIES OR CONVENTIONS

A treaty (Dugard) is;

"A written agreement between states or between states and international organisations, operating within the field of international law."
Rules, procedure, the interpretation and termination of treaties are governed by the;

Vienna Convention on the Law of Treaties of 1969 & the

Vienna Convention on the Law of Treaties between States and International Organisations and between International Organisations of 1986.

A 2 (1) (a) of the VC;

"'treaty' means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation."

The following definition is used;

· an agreement,

· whether written or oral,
*Dugard is of the view that verbal agreements between states are not treaties, although they do bind the parties. You are dealing with an agreement between international law subjects that is of full legal force and is governed by international law, you have a treaty and calling it a "binding agreement" doesn't change its nature. There is no other category into which it can fit. It is a given that it may not be governed by the provisions of the VC & and not be enforceable before the ICJ, but it REMAINS A TREATY.

*THE PROBLEM IS ONE OF PROOF, NOT OF VALIDITY.
· concluded between public international law subjects
· with the intention of creating a public international law relationship.

· The agreement must

· give rise to reciprocal rights & duties &

· must be governed by public international law.

*Classify treaty parties in terms of their capacity rather than their status as such.
#What is the nature of the agreement?
*Treaties can be bilateral or multilateral and are divided broadly into three categories;
	Contractual
	Legislative /law-making
	Constitutional

	Two or more states "contract" with each other to establish a particular legal relationship.
	Codify existing rules of customary international law or which create new rules of law. They are not binding upon non-signatory states.
	A multilateral treaty that creates a constitution for public international law subject (s) or bodies or international organisation's etc.


Basic rule governing treaties is pacta tertiis nec nocent nec prosunt, = treaties do not confer obligations or benefits upon non-signatory states.
Binding upon states in accordance with the principle of pacta sunt servanda = foundation stone of international law. (belofte ooreenkomste moet nagekom word; "belofte maak skuld"/agreements are to be observed.) 
Requirements for the conclusion of a treaty

Firstly = no formal requirements in this sense of statutory requirements.

Treaty requirements;

· There must be consent by the parties, they must agree to create an international law relationship.

· Parties must be competent.

· Treaty must give rise to reciprocal rights and duties.

· Rights and duties = governed by international law.

*Agreement between parties with international legal personality will be governed by international law, unless the parties specifically provide that it will be governed by some other legal system.

Practical exercise 3 (p 20)

Why is there a problem with oral treaties?

There is no evidence other than the evidence of each party's "word", on which the international community can rely to glean the purpose and provisions of the oral agreement, thus proving the validity of the agreement becomes a problem.
What does the VC provide in respect of oral treaties?

Article 3 of the VC states that international agreements not in written form shall not affect, the legal force of such agreements; the application of any rules set forth in the VC to which they would be subject under international law independently of the VC; the application of the VC to the relations between states under international agreements to which other subjects of international law are also parties.

What are the requirements for a treaty?

There must be consent between the parties and they must agree to a public international law relationship; both parties must be competent; that treaty must give rise to reciprocal rights and duties; and these duties should be governed by international law.

Have they been met here?

An oral agreement is just another medium by which to meet the requirements verbally and does not alter the form of each element required to be met.

What then is the agreement?

The agreement is a verbal ratification, accession or signature to a public international law relationship agreed upon.

What is the basic "thing" that you can do to a written treaty but not an oral treaty?

Written treaties can be registered with the secretariat of the United Nations, which means that treaty can be published in their United Nations Treaty Series. The treaty becomes public knowledge which makes it enforceable before the ICJ and governable by the provisions of the VC.

Does not doing this thing affect the validity of the treaty?

The oral agreement still has legal force so validity is not an issue, rather proving that an agreement has been reached becomes the issue.

What is the effect?

A public international law relationship has been reached between public international subjects to the oral agreement, meaning a treaty comes in to existence.

CONCLUDING A TREATY
*SA has full treaty-making powers

Is the conclusion of treaties governed by international law or national law?

A States national law determines who may conclude treaties on behalf of the state;

· S 231(1) the national executive has the responsibility of negotiating and signing international agreements.
· (3) an agreement is of "a technical, administrative or executive nature" it binds the Republic on signature without parliamentary approval , but must be tabled in the National Assembly and the National Council of provinces within a reasonable time.

· (2) if an agreement does not fall into one of the above categories it "binds the Republic only after it has been approved by resolution in both the National Assembly and the National Council Provinces".
International law lays down certain general principles as to who may conclude treaties,*these principles remain subject to the National law.
Certain people presumed to bind the state because of the position they hold-"ex officio". In terms of Article 7 (2) of the VC, they are;

· the head of state (Pres/Queen etc)

· the head of government (Prime Minister)

· the Minister of Foreign Affairs
· the head of a diplomatic mission (ambassador/consul)

· State Representatives at treaty making conferences.

If a person does not fall into supra categories, Article 7 (1) (a) of the VC applies;

A person is considered as representing a State for the purpose of adopting or authenticating the text of a treaty or for the purpose of expressing the consent of the State to be bound by a treaty if:
-produces appropriate full powers or
*"Full powers" is documentary proof designating a person as an authorised person to represent the state in the conclusion of the treaty.
-It is clear from the practice of the state concerned or from other considerations that the intention of this state was to consider that person as a representative of the state for such purpose and to dispense with full powers.

*A treaty concluded by an unauthorised person is essentially invalid, but the state may ratify the un-authorised acts of the party and and become bound themselves (a (8)).
How is this consent expressed?

VC identifies six methods;

article 11-by signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or accession, or (a catch-all) by any other means if so agreed.

Ratification = normally required in addition to signature. VC defines "the international act,... whereby a state establishes on an international plane its consent to be bound by a treaty".
No specific procedure = national law of the state. The state representative subsequently endorses the earlier signature.

The parties sign a treaty & each state has a "second chance" to confirm its intention to be bound or to amend its national law in order to meet its obligation under the treaty.

In practice; generally if treaty should be rectified it will be indicated, but where it is not done = the intention of the parties will be ascertained from the surrounding circumstances.

*The state will be bound internationally by ratification & and until the treaty (that requires ratification) has been ratified, the state is not bound = although the state should refrain from any acts which would defeat the object and purpose of such a treaty until it has made intention clear (a 18 (VC)).
E.g. the US has done this in respect of the Rome Statute of the ICC. In 2000, the Clinton administration signed the Rome Statute, but, in 2002, the Bush administration announced that the US did not intend to become a party of the Rome Statute, and that it was accordingly absolved from any obligation under this statute.

Accession = a manner in which a state who was not a party to the original treaty may become a party. It does this by = depositing a notice of accession. NB the treaty must allow for accession/the parties to original treaty must agree to the "new" `state joining the treaty.
E.g. the International covenant on civil and political rights provides that it shall be open to accession, inter alia, by any member state of the United Nations.

#Generally a treaty will indicate whether ratification is required or accession is allowed.

How do you identify an agreement of a technical, administrative or executive nature?

= Comes into force on signature alone.

It will depend on intention of the parties which will be gleaned from the circumstances surrounding the conclusion of the treaty;

1. Government law advisors is to treat agreements "of a routine nature, flowing from the daily activities of government departments" as not requiring parliamentary approval.

2. Any doubts, the agreement is referred to parliament.
THE VALIDITY OF TREATIES

	VOID
	VOIDABLE

	No agreement ever came into existence.
	Treaty has come into being, with full rights and duties for the parties will stop

	There was no legal act &, as a result, the parties have no rights or obligations.
	The treaty is valid and the rights and duties are enforceable until one of the parties decided to query the treaty's application.

	A state need not apply to have a treaty "declared" void, for there is nothing to be voided
	Option of nullifying the treaty = rests with the "innocent" party.


A) VOID TREATIES

	VC article 48:

error
	VC article 49:

fraud
	VC article 50:

corruption
	VC article 51:

 coercion
	VC article 52:

force

	A State may invoke error if it had assumed the following:
I. fact or situation (which was)

II. material (and)

III. formed the basis of consent

IV. when the treaty was concluded AND

V. it did not itself contribute to the error; or

VI. the circumstances were not suspicious
	A state to may invoke fraud if:
1) it was induced by
2) fraudulent action

3) of other negotiating states to conclude the treaty.
	A State may invoke corruption if they are was:
a. direct or indirect corruption (of)

b. the state's representative (by)

c. another negotiating states
	A State may invoke coercion where there was:
A. coercion of a representative
B. by acts or threats
C. against the representative

D. by any person
	A State may invoke force if there was:

i. coercion of a state
ii. by threat or use of

iii. force

iv. contrary to the principles of international law in the charter itself


E.g. in 1939 when Germany forced the Pres of Czechoslovakia to sign a treaty creating a German protectorate over Bohemia and Moravia, and again in 1968 when the Soviet Union forced Czech representatives to conclude a treaty allowing Soviet troops to be stationed in Czechoslovakia.

*The use of force was was outlawed by the Pact of Paris of 1928 and the Charter of the United Nations.
Other grounds which are exclusive to international law;

A) Constitutional Provisions

Article 46 (VC): A states may raise the fact that consent to be bound was given in violation of its constitutional provisions to invalidate a treaty only if;

· the violation is manifests, &

· it concerns a rule of fundamental importance.

Article 47 (VC): If the authority of a representative to express the consent of a State to be bound by a particular treaty has been made subject to a specific restriction, 

· his omission to observe that restriction

·  may not be invoked as invalidating the consent expressed by him unless 

· the restriction was notified to the other negotiating States prior to his expressing such consent.
International Society = a horizontal system premised on the sovereign equality of states.

International law = a body of rules based on consent and characterised by their neutrality.

Supra description takes little account of the development of a value system within the international community which gives a special status to the prohibition of aggression, other promotional human rights and the protection of the environment.

The orthodox account of international law is challenged by two new concepts; peremptory norms, known as ius cogens;
B) Ius cogens
Article 53 (VC);

· an obligatory rule (of)

· general international law (which is)

· accepted and recognised by the community of states as a whole (as)

· a rule from which no deviation is allowed &

· which can be altered only by another norm or rule of the same kind.

*States cannot "contract out" of ius cogens-it is absolutely binding on all states whether they like it or not.
The ICJ has avoided giving practical application to the notion of peremptory norms.
There is a bit of controversy in the way of acceptance of the ius cogens as to which norms qualify as peremptory. (The use of force is generally accepted as peremptory.)
What is the effect of ius cogens on the existence of a treaty?

· A treaty which conflicts with existing norm of ius cogens is void ab initio (from the outset).

· No treaty comes into existence.
And obligations;

Erga omnes: An obligation of which the state owes the International community as a whole and in the enforcement of which all states have an interest.

e.g. The formulation of the concept is in response of the South-West Africa cases of 1966 in which the ICJ denied legal standing to Ethiopia & Liberia to enforce an obligation owed to the international community-namely the obligation on the part of the South African government "to promote to the utmost the material and moral well-being and social progress" of the people of South West Africa.
E.g. in 1970, in Barcelona Traction, Light and Power Co Ltd, the ICJ went out of its way to repudiate finding of 1966 in an orbiter dictum which indicated that the litigants take would no longer be required to prove a national interest in the subject matter of its claim where an obligation of concern to all states-an obligation erga omnes-was involved.
ICJ is more willing to accept this concept. (Legal consequences of the construction of a wall in the occupied Palestinian territories, "the obligation to respect the right of the Palestinian people to self-determination and certain of its obligations under international humanitarian law).

The ICJ has given recognition to the concepts of ius cogens and obligations of erga omnes, in its 2001 Draft Articles on the Responsibility of States for Internationally Wrongful Acts; laid a framework for the responsibility of states in the case of the breach of higher norms, recognises both the notion of peremptory norms & certain obligations that are owed to the international community.
Article 4T & 41-states are*obliged to co-operate in the bringing to an end through lawful means = serious breaches by estate of an obligation arising under a peremptory norm of a general international law.

-Also* obliged to refrain from recognising as lawful, a situation created by a serious breach of a peremptory norm = a non-injured state is entitled to invoke the responsibility of another state if it violates an obligation owed to the international community as a whole.
*Ius cogens & obligations of erga omnes have transformed international law from a system in which all rules carried equal weight = a system of graduated normativity in which certain norms enjoy a higher state.

Ensure harmony between domestic constitutional norms and peremptory norms of international law.
B) TREATIES THAT ARE VOIDABLE OR MAY BE TERMINATED
A treaty may not be terminated or suspended unless the treaty contemplates such termination or suspension or the parties agree thereto.
	Fulfilment of obligation a 54-VC
	Where a treaty has been concluded to serve a specific purpose, when the object of the treaty has been fulfilled the treaty will be terminated.
E.g. the riots following the general election in Kenya in December 2007 led to a chronic food shortage. To alleviate the situation and advert starvation, South Africa and Kenya concluded a treaty for the delivery of maize. Once the maize has been delivered, the object of the treaty has been fulfilled and the treaty you will terminate.

	Treaty provision a 54-VC
	Where a treaty specifically provides that it may be terminated in a specific way, the treaty will terminate once the object of the treaty has been fulfilled.

E.g. article XVIII of the extradition treaty concluded between Great Britain and Peru on 26 January 1904 provides as follows: "This treaty may be terminated by either of the High Contracting Parties by a notice not exceeding one year and not less than six months."

	Consent a 54-VC
	A treaty may be terminated if all the parties concerned agreed to its termination.

	Unilateral repudiation a 56-VC
	Where the treaty itself doesn't provide for withdrawal or enunciation, there can be no withdrawal and less:

· the parties intended such right, or

· the nature of the treaty implies such rights.

	Conclusion of a new treaty
	A treaty will be terminated by implication if:

· all the original treaty parties

· conclude a new treaty

· which covers the same subject matter &
· it appears that the parties intended the new treaty to govern the issues or
· the two treaties conflict to such an extent that they cannot operate concurrently.

	Breach of treaty a 60-VC
	A breach of a treaty must be "material" or "important". "Material" is defined in article 60 (3) as:

· a repudiation not allowed by the VC, or

· the violation of a provision essential for the achievement of the object or purpose of the treaty.
What happens if it is?

What is the effect on bilateral and multilateral treaties?

Bilateral = the innocent party may suspend or terminate the operation of the treaty in part or entirely.

Multilateral = the innocent party/ies may;

· suspend the treaty in part or entirely or

· terminate the treaty either;

· in relation with the innocent and the guilty State or

· as between all parties.

In regard to the termination for breach:

*Where the nature of the treaty means that a breach will affect all future performance, any party other than the guilty State may terminate the treaty.

*Breach of treaty cannot be raised to terminate a treaty protecting "the human person".

*Breach of treaty doesn't always mean that the other parties will terminate the treaty-it merely gives them the right to do so should they so wish.

	Impossibility of performance a 61-VC
	It becomes impossible to perform in terms of the treaty if:

· an object indispensable for the performance is

· permanently destroyed and

· this isn't the fault of the party raising the impossibility.

*If the object is not permanently destroyed, the treaty may only be suspended and not terminate it.

	Fundamental change of circumstances:

rebus sic stantibus a 62-VC
	1) Relevant circumstances = are those which existed when the treaty was concluded.

2) A change in circumstances must have occurred.

3) The change must not have been foreseen by the parties.

General rule: a change in circumstances does not give a party the right to terminate a treaty. There are (inevitable if) exceptions:

· if the existence of the circumstances was an essential basis for the conclusion of the treaty, and

· if the change radically affects the obligations under the treaty, the change may give rise to a right to terminate.

*That rebus sic stantibus may not be raised with regard to treaties;

establishing boundaries or

by the party responsible for the change.

	War and suspension of the diplomatic/consular relations a 63-VC
	The outbreak of war between two or more of the parties to a treaty does not automatically lead to the termination of all treaties between them.

Must be guided by the nature of the treaty.

 Obviously, a treaty of friendship and cooperation will be terminated or suspended. A treaty on the treatment of prisoners of war will, remain in force.

E.g. Harksen v Pres of the Republic of SA 1998 2 SA 1011 (C) = the court found that an extradition treaty is suspended rather than terminated by the outbreak of war.

The suspension of diplomatic/consular relations will affect only those treaties where such relations are indispensable for the application of the treaties.

	Ius cogens
	What if a treaty has been concluded and a new rule of ius cogens then develops?

Situation is unique and somewhat anomalous. The treaty is not void-performance which has already been rendered is perfectly valid.

*However, there can be no further performance.

*Normally in other voidable treaties termination must be initiated by the injured party, in the case of a new ius cogens, the treaty terminates automatically.


Reservations to treaties

Covered by the VC and by the ICJ's advisory opinion in Reservations to the Convention on the Prevention of the Crime of Genocide 1951, which establishes the approach later incorporated into the VC. Remember a few basic principles:

1) Reservations arise only in multilateral treaties. In a bilateral treaty, a reservation is in fact an offer by the objecting state to conclude a different treaty. If this offer is accepted, and you treaty comes into operation.

2) Remember that treaties are consensual. States can now be forced to accept that which they do not wish to accept.

3) The aim of a multilateral treaty is to get as many states as possible to agree on as many issues as possible. This is the basis of reservations. If they were not possible, the treaty would be sabotaged and the object of concluding a treaty would be defeated.
*Reservations allow a state which does not agree with all the provisions in a treaty to still become a party to the Treaty and be bound by those provisions which it can live with.

Reservation definition a 2 (1) (d) the VC;

an unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State.

A reservation is an offer by reserving state to the other parties to a multilateral treaty that the agreement between them will have a certain content.

Can a state always accept a treaty subject to reservations?

A 19 of the VC: a state may accepts a treaty subject to the reservations, unless:

· the treaty; forbids reservations, allows only certain reservations or the reservation proposed is contrary to the object and purpose of the treaty.

General rule = all treaties may be accepted subject to reservations. If the treaty is silent on the question of reservations, it May be assumed that reservations are allowed.

Treaties = consensual & proposed reservation = offer. The other parties to the multilateral treaty can either;

i. accept the reservation or

ii. reject the reservation.

*When a state neither accepts nor did check the reservation = the failure to object to a reservation is taken to mean tacit consent to the reservation.
*When a state objects to a reservation it can:

1) simply object to the reservation, but not to the operation of the treaty, or
2) to the object of the reservation & to the treaty coming into operation between itself and the reserving state.
1) The treaty will operate between the two states minus the offending clause.

2) No treaty will operate between the two states.
What effect does a reservation have on the multilateral treaty?

	Treaty obligations between states accepting the reservation and the reserving state.
	Treaty obligations between states of rejecting the reservation and the reserving state.

	· Acceptance may either be express or tacit.

· The entire treaty applies between the parties.
· BUT, the provision in the original treaty to which the reservation has been entered will be replaced by the provisions in the reservation.
· NB: If state "A" accepts a reservation to a treaty made by state "X" but state "B" object to such a reservation, the treaty plus the reservation bind "A" and "X", while "A" and "B" remain bound by the original treaty. 
	· The rejection of a reservation must be express.
· Where a state rejects a reservation, the reservation doesn't come into operation between the reserving and the rejecting states = there is no consensus.

· BUT, the clause to which the reservations is entered also cannot apply = no consensus, & it is removed from the treaty for those parties.

· If a lacuna (vacuum) arises from the cancellation of the clause, customary international law will apply to that aspect.

· The rest of the treaty (all the provisions minus those who reach reservations have been entered) applies between the parties.

· If the state rejects the reservation and a treaty coming into operation, the treaty will not operate between the two states.

· NB: treaty obligations between all non-reserving parties remain unaffected by the reservation!


The aim of multilateral treaties = to get as many states as possible to agree on as much as possible, &

states cannot be forced to consent to something they don't agree with,

the public international law relationship in case of a treaty accepted subject to reservations comprises;

*the highest common denominator existing between the parties.
Treaty interpretation

There are broadly three approaches to treaty interpretation:

1) The textual or literalist = gives effect to the literal or grammatical meaning of words and is the approach favoured by literalist/formalists/positivists.
E.g. South-West Africa case, Second Phase 1966 ICJ
2) Teleological or purposive approach. Interprets the treaty to give effect to the object and purpose of the treaty for which it was concluded. Ambiguities in a treaty are resolved by choosing that interpretation which gives the maximum effect to the main purpose and the object of the treaty, &
E.g. Legal Consequences for States of the Continued Presence of South Africa in Namibia (South-West Africa) Notwithstanding Security Council Resolution 276 (1970) 1971 ICJ
3) The Intention of the Parties, = give effect to the intention or presumed intention of the parties, which the judge infers from the texts and the preparatory works or historical record of the treaty. Reliance on the intention of the original signatories to a multilateral treaty to which a considerable number of states have later exceeded is not satisfactory and for this reason it is argued that regard should be had to the contemporary expectation of parties to a multilateral treaty as evidenced by the subsequent practice, rather than the intentional of the original signatories as evidenced by the preparatory works.
*VC joins two approaches in a 31;

· treaties must be interpreted in good faith in accordance with the ordinary meaning of the words used in context,

· bearing in mind the object and purpose of the treaty.

The primary means of interpretation = is context-article 31 (2);

	context =
	· text, preamble and annexures 

· agreements between all parties relating to the conclusion of the treaty

· instruments by certain parties accepted by other parties relating to conclusion of the treaty


Together with the context, also consider:

	A 31 (3)(a)
	A 31 (2)(b)
	A 31 (2)(c)

	Any subsequent agreements
relating to the interpretation or application of the treaty.
	Any subsequent application
which establishes the agreement of the parties regarding its application.
	Any relevant rules of public international law,

applicable in the relations between the parties


These are the primary means of establishing meaning.

Can turn now to the secondary or supplementary means, but only:

· to confirm the meaning you have established

· if the meaning established is ambiguous or obscure, or

· if the meaning established is manifestly absurd or ambiguous.

*Supplementary means referred to in article 32 of the VC are the preparatory work leading to the conclusion of the treaty & the general circumstances surrounding the conclusion of the treaty.

A treaty authenticated in two or more languages = text equally authoritative in each language unless

· the treaty provides or

· the parties agree,
that a particular text shall prevail.
SUCCESSION TO TREATY

The key concept is "change". Meaning the nature of the state as an entity in international law must change, before it involves the issue of succession = thus a change in government will not affect the validity of a treaty, the new government is bound by the treaties of its predecessor. The principle of continuity applies. The changes does not alter the international personality of the state.
The "thing" that the new government is governing has not changed: it is only when this "thing" takes on an entirely new form-becomes something else-that the question needs to be asked;

Whether or not the new entity is bound by the obligations undertaken by the all the entity?

E.g. Namibia was a "mandated territory" administered by South Africa in terms of the Charter of the League of Nations and then under the UN Charter. This was its status under international law, which meant that it could only do things on the international plane that a mandated territory could validly do. In 1990, it gained independence, fast becoming a state-therefore a different entity under international law able to do different things. The question of whether it wished to be bound by the treaties South Africa had concluded on its behalf therefore arose.

E.g. Before 1994, South Africa was a state-a much criticised state, but the state nonetheless. In 1994, the state adopted a new constitution which completely changed its ideological direction, but it did not change their "nature of the beast". Pre-1994, it was a state governed in terms of internationally unacceptable policies; post-1994 it remains a state governed in terms of internationally acceptable policies.

Generally a state adopting a new constitution will set out their approach to succession to treaties-this occurred in both supra instances. This is, however, only legally necessary in case of a state whose international personality has been altered. In the case of a continuing state, this merely serves to clarify the situation and warn other states what they may expect to happen to existing treaties.

International theory on succession

Three theories in international literature that is used to explain the succession process:

I) "universal succession" = the new states to all the treaty obligations of its predecessor.

This is the oldest of the theories and is the one that is not generally followed, particularly where the new state differs ideologically and from the old.

II) "clean slate" theory = the new state literally starts with a clean slate-it carries over none of the previous states treaty obligations or rights.
Although this is the approach advocated by the Vienna Convention on Succession of States in respect of Treaties 1978, states haven't "bought into" the idea. It also gives rise to numerous practical problem is.

E.g. The new state lives in a vacuum as regards its international relations until such time as it can renegotiate all its treaties. Given the practical problems facing new states-particularly those in Africa which generally gained independence without the necessary technical and human resources to run a modern state-this could take some time and is simply not practical.

III) "Provisional succession" = more realistic and generally accepted solution, which, in invitingly in international law, who presents a compromise.

This means that on attaining its new international status, the state declares that it will be bound by existing treaties, either
· for a fixed period or
·  until such time as it gives notice to the contrary.
This way, things carry on, but the new entity retains the right to cancel commitments it finds unacceptable.
States in southern Africa has shown a preference for the continuity of treaty obligations.

E.g.
CUSTOM
States conduct is evidence for consent to a customary rule.

There are two requirements for customary international law:

1) USUS (GENERAL PRACTICE)
An indication of a states general practice, can be found from numerous sources;

nl.-Published official reports from each state (South African Yearbook of international law), reports of the International Law commission etc

General practice is defined in the Asylum case 1950 ICJ as;

"a constant and uniform usage"

A few elements have been identified when considering whether or not a general practice or usage has developed;

	uniformity
	Does this mean that the usage must be followed in exactly the same way by every state?

Case Concerning Military and Paramilitary Activities in the Nicaragua: the Court stated that a custom did not require "absolutely rigourous conformity with the rule". It is sufficient that "the conduct of States should, in general, be consistent with such rules, and that instances of state conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule". Thus, "substantial compliance". "If a state acts in a way prima facie incompatible with a recognised the rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the States conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule".

	Repetition
	How many repetitions do there have to be to make a custom? What is the nature of the rule? 

1) greater number of repetitions required, if it is a rule that affects most of the states
2) can in essence affect only a few states = fewer repetitions.

Asylum case:

	Time
	What length of time must a usage persist?

1) A customs nature is a slow process. A practice to evolve's into a customary rule after some passage of time has elapsed = except where little practice is needed to establish a rule then it can come into existence very rapidly.
2) There is no hard-and-fast rules.

S v Petane: when the rule governing activities in outer space was unanimously approved in the General Assembly = only two states promoted this resolution since they were the only two capable of placing objects in outer space, there was widespread agreement = a new rule of customary law had been created. "In rapidly developing fields of technical or scientific endeavour... all the states involved share an understanding that a particular rule should govern the conduct, such a rule may be created with little or no practice to support it."

	The number of states
	I) How many states must follow a usage, and are all states bound by it?

Fisheries Jurisdiction case: general acceptance = "extension of that fishery zone up to a 12 mile limit from the baseline" & widespread acceptance = "concept of preferential rights for coastal states" Northsea Continental Shelf case = "general recognition of a rule of law or legal obligation is involved".
II) Can a usage develop between two, or only a few, states?

This has to do with a local or regional custom and there's no reason why such a person should not develop. Case Concerning Right of Passage over Indian Territories: "there had been objected on behalf of India that no local custom could exist between just two states, but the court found it difficult to see why the number of states between which a local custom might be established on the basis of long practice must necessarily be larger than two." Asylum case; "relied on an alleged regional or local custom" "must prove that this custom is established in such a manner that it has become binding on the other party."

III) Can state which has opposed the formation of a custom be bound by it?

" rule of the persistent objector" Anglo-Norwegian Fisheries case: A dissenting states will it be bound by the general acceptance of a rule by other states = art38 (1)(b) SICJ-"does not exclude the possibility of a few dissidents from the purpose of the creation of a customary international law" S v Petane = if a state persistently objects to particular practice while the law is still in the process of development it cannot be bound by any customary rule that may emerge from such a practice. Judicial and academic opinion = a "persistent object" is not bound in such a case. Exception = Arrest Warrant case = dispense with evidence of state practice, that a Minister of Foreign Affairs is entitled to immunity from the criminal jurisdiction of a foreign court on the ground that the nature and function of this office requires such immunity. Just in is circumstances.

	Actions speak louder than words
	Must a state do what it says before a practice can develop?
*YES = South West Africa case, Second Phase
Exception-if the state has not yet had an opportunity to make its intention clear on that particular issue, the statement alone would suffice to establish a usage.
Nicaragua case supra = "that instances of state conduct inconsistent with a given rule should generally have been treated as breaches of the rule not as indications of the recognition of a new".

*Inconsistent behaviour = "slip" in state practice which may proof more difficult but not exclude the possibility of the practice developing.


*Arrest Warrant Case: opinion of civil society = "cannot be completely discounted in the formation of customary international law today"-Minister of Foreign Affairs = not immune from the jurisdiction of other states when charged with war crimes and crimes against humanity = ad hoc judged referred to several "scholar organisations".

2) OPINIO JURIS SIVE NECESSITATIS (ACCEPTED as LAW)
What is required to turn this usage into law?

A non-binding way of behaviour = a binding rule of law. This is called the "psychological element". VERY HARD TO PROVE!!!

Northsea Continental Shelf Cases;
A) A state must comply with their usage/practice because it feels legally obliged to do so.

B) It must feel that by not following the usage it will be committing an international "wrong" = breaking international law- subjective element implicit in the very notion of opinio juris sive necessitatis. They must feel that they are conforming to what amounts to a legal obligation.
Arrest Warrant case is not enough that there was no practice of instituting criminal proceedings against Ministers of Foreign Affairs. In addition this failure to institute criminal proceedings against Minister of Foreign Affairs must be based on the state believing that it has a legal obligation not to prosecute.
What happens if there is no treaty governing a specific issue and no rule of customary law has developed?

The judges turns to general legal principles & judicial decisions and writings.

GENERAL LEGAL PRINCIPLES

If the base is not found in consensus, it must be sought in some higher order. Some argue that natural law is the basis of public international law;

South-West Africa Cases, Second Phase; "article 38 () (c) has some natural law elements that are inherent. It extends the concept of the source of an international law beyond the limit of legal positivism according to which, the states being bound only by their own will international law is nothing but the law of consent and auto-limitation of the state"
*the natural law basis of the source should not be exaggerated, but its influence is clear.

· It is not possible to give strict requirements which will allow you to recognise these principles without fail, it has to be judged on its merits for e.g.;

· unjust enrichment-Lena Goldfields Arbitration¶; reparation for violation of an agreement-ChorzoW Factory (Merits) case; res iudicata-Effect of Award of Compensation Made by the UN Administrative Tribunal-Ltd corporate liability- Temple of Preah Vihear case; nemo iudex in sua causa-Mosal boundary case; exceptio adimpleti non contractus he who seeks equity must do equity-Judge Hutson's opinion in the Meuse Case.

They do have a certain universal character in that they are not tied to any specific system or approach to law = they deal with basic characteristics of law and justice.
JUDICIAL DECISIONS & THE TEACHINGS OF THE MOST HIGHLY QUALIFIED PUBLICISTS

Subject to article 59 of SICJ

ICJ decisions mind only the parties involved and are binding only for that specific case = no doctrine of stare decisis.

Should the ICJ be interpreted solely as decisions of international courts or may decisions of municipal courts also be consulted?

*That depends if the particular issue has been examined from an international decision or municipal context. = International tribunals on domestic courts charged with international law matters do not hesitate to invoke previous decisions on international law from both international and domestic tribunals.

Works of international writers = the choice is arbitrary and subjective.

Subsidiary means for the determination of rules of law
Both "publicists" and "judicial decisions"

1) They are not in themselves capable of creating international legal rules but can be used to ascertain what the rules of law are. After examining state practice and documents writers on international law may conclude that there is some practice constituting a rule of customary international law.

2) Is international law hierarchical?

THE EMERGING SOURCES OF THE "NEW" INTERNATIONAL LAW

I) SOFT LAW

It is the law between non-law and customary international law. It is custom that has reached only the usage stage. It is not binding on states = persuasive & a potentially important effect on the overall perceptions of the international community

*"these are imprecise standards, generated by declarations adopted by diplomatic conferences or resolutions of international organisations, that are intended to serve as guidelines to state in their conduct, but which lacks the status of "law". E.g. the Rio Declaration on the Environmental and Development of 1992
II) CODIFICATION

Articles 13 (1) of the United Nations Charter authorises the Gen assembly to initiate studies and make recommendations to encourage "the progressive development of international law and its codification".

International Law commission = a group of experts together and write down the customary law in a single, subject specific document which will then serve as a point of reference.

III) IUS COGENS & OBLIGATIONS ERGA OMNES

INTERNATIONAL LEGAL PERSONALITY [Topic 3]

Why is the concept of international legal personality so important?

The ICJ in Reparations for Injuries Suffered in the Service of the United Nations (1949 ICJ rep) explained it succinctly:

· an entity which is endowed with international legal personality

· is an international law subject &, meaning

· "capable of possessing international rights and duties, &

· has the capacity to maintain its rights by bringing international claims"
I] Categories of International Legal Subjects
(A) original (primary) international law subjects
→ Has its international legal personality simply by virtue of its existence = state is the original, primary and principal "person" of international law.

→ Thus, by simply meeting the requirements necessary for statehood it will automatically have international legal personality, which entitles it to;

· conclude treaties

· contribute to the formation of customary international law

· the party to a contentious case before the ICJ, etc.

(B) derivative (secondary) subjects
>Has only international legal personality if and to the extent to which the primary subjects have conferred it on them.
>Their existence doesn't guarantee them international legal personality.

E.g. international organisation = it is created by an agreement between member states, the extent of its legal personality is limited to those powers and duties for which the states that create it did have provided.

II] States
What is a state?

Traditionally statehood is described in the Montevideo Convention of 1933;

"The state as a person of international law should possess the following qualifications:
(a) a permanent population;
· Wallace points out: that "states or aggregates of individuals and accordingly a permanent population is required"
· There is no required minimum number of people

E.g. = microstates have full membership

· The fact that the population is nomadic does not affect statehood = Western Sahara case 1975 ICJ rep→ Nomadic population is not a bar to statehood. NB = the purpose of the "permanent population" requirement = is that the population lives in accordance with an organised, recognisable social and political structure with a clear chain of command.
(b) a defined territory;
· States are territorial units = they have borders.

· States territories has to be defined: article 9 of the Montevideo Convention;

The jurisdiction of states within the limits of national territories applies to all the inhabitants.

· They need not have undisputed borders

E.g. Israel-Palestine conflict.

· The territories need not be one single unit.
Article 4 UN Charter =*Should have a stable community within an area over which its government has control. If such control cannot be exercised in all of them stated will not be granted. Van Deventer v Hancke & Mossop
(c) government; and
· Must be in effective control of its territories &

· must have an government which is independent of any other authority, &

· must have legislative and administrative competencies.

E.g. International Committee of Jurists on the status of Finland 1920;

"until a stable political organisation had been created, and until the public authorities had become strong enough to assert themselves throughout the territories of the state without the assistance of foreign troops." [Soft law]
· What effect does civil war have on statehood?

A change of government, even if achieved through evolution, will not affect the existence of the state as an international legal person.
E.g. = Somalia, Angola and the Democratic Republic of Congo = "failed states" since they could not exercise their illegal capacities as a result of a lack of an effective resume. It remained recognised states.

· What is the role played by the state's economic dependence on another?

Existence of economic dependence, may provide evidence of lack of independence. For instance if the controlling state uses its position of economic power to manipulate the dependent state.

Brownlie suggested some guidelines to assess "effective government";

1→ Does it have its own executive organs?

2→ Does it conduct relations through these organs?

3→ Does it have an independent legal system?

4→ Does it have its own courts?

5→ Does it have its own nationality?

Yes to supra questions = entities controlled by an effective government.
(d) capacity to enter into relations with other states."
· States must be independent of any other authority in the exercise of its foreign relations, meaning a state must be sovereign.
· For a state to possess statehood, a state must dictate its own foreign policy.

*There must be a presence of external sovereignty, meaning a state must have the capacity to enter into relations with other states.

→ The fact that a state has relinquished certain aspects of its sovereignty will not necessarily deprive it of its statehood.

In Opinion 1 of the Arbitration Commission of the European Conference Yugoslavia established in 1991 the requirements in supra was well-received and this commission stated:

"that the state is commonly defined as a community which consists of a territory and a population subject to an organised political authority; that such a state is characterised by sovereignty"
III] Recognition of States as International Law Subjects
The recognition of states is a POLITICAL ACT. Normally a once off.

Recognition may be either;

unilateral = when one individual state recognises the entity in question as a state; or collective = when a group of states such as the UN recognises the entity as being a state.
"True" collective recognition = supra or "apparent" collective recognition = a number of states take independent, individual decisions to recognise an entity.

Recognition may also be express or tacit.

→ Unilateral recognition;

Is recognition one of the requirements of statehood?
(1) Declaratory theory: an entity becomes a state on meeting the factual requirements of statehood & that recognition by other states simply acknowledges "as a fact something that has hitherto been uncertain". Statehood and international legal personality arise the moment the requirements of the Montevideo Convention have been fulfilled
(2) Constitutive theory: the act of recognition is one of the requirements for the creation of international legal personality. This theory is not without its shortcomings = firstly if a claimant state is recognised by state A and not by state B it becomes in effect both a state and a nonstate, making for a lot of uncertainty. Secondly what happens to an unrecognised state? Does such a state have to adhere to the rights or obligations of international law?.....

Hirsch Lauterpacht described this as the "grotesque spectacle" and stated that it could be avoided if the state is recognised as soon as it meets the requirements set out in the Montevideo Convention, thus he was a proponent of the declaratory theory. Followers of this theory pointed out that there is a legal duty on other states to recognise an entity that complies with the Montevideo requirements.
Sadly though most states do not take into account whether the other for factual requirements have been met, decisions are mostly motivated by political considerations.

· This may prompt a state to recognise an entity prematurely or to refuse to grant recognition.
In S v Banda the judge made an enquiry into the merits of the constitutive and declaratory theories:

The court had to decide whether or not Bophuthatswana qualified as a state under international law, which was relevant to the charge of treason against the accused.

The court found in favour of the declaratory theory because;

i. it was objective, &

ii. it took into account only those for requirements which are based on well established rules of international law.

The court criticised the constitutive theory for being;

a) arbitrarily applied and

b) politically based.

c) It made allowances for political, ideological and economic motives behind the act of recognition.

d) They were so many variables and it is so subjective, that it is not a suitable theory for determination of the existence of a legal entity.

What cannot be ignored is at least some recognition from other states, for this will demonstrate an entity's capacity to enter into relations with other states.

IV] International Organisations
Slomanson definition:

· A formal institution,

· established by agreement of the affiliated members who created it.

· The most common feature is that

· there are members all benefit from an organisation working towards the desired objectives.

Non-governmental organisations do not depend on any state for their existence and the membership is not limited to states.

International organisations may be universal or regional.

→ International legal personality
Their capacity is not as extensive as that of states but they they can act independently on the international plane [confirmed by the ICJ in Reparation for Injuries Suffered in the Service of the United Nations 1949 ICJ rep] = the court was asked to find whether the UN could exercise diplomatic protection over its agents and also institute action on their behalf for injuries suffered in the course of their duties. The exercise of diplomatic protection and the institution of a claim for harm to a national are both capacities which typically accrue to a state. The court found that the UN could do both, thus the ICJ recognised that it was a subject of international law enjoying International legal personality.

Powers of any given organisation depend on the purpose for which it was created & on the functions and powers which it has been given = Legality of the Use by a State of Nuclear Weapons in Armed Conflict ICJ rep 1996, the court remarked;

International organisations = subject to international law and do not possess a general competence.

International organisations = governed by the "principle of speciality", meaning they are given powers by the states who created them, and the limit of that power are a function of the common interests whose promotion those states entrusted them.

What international organisation may or may not do = founding document or constituent charter and may be further developed by practice.
Some general characteristics of international organisation
Most international organisations:

1) pursue legal remedies & enjoy rights and duties under international law

2) sue and be sued

3) capacity to own, acquire and transfer property

4) has the capacity to contract and make agreements with states or other international organisations.

*The one common feature of all international organisations is that their members are states or other international organisations made up of states.

Original members = those who signed the founding document.

Requirements for membership.

General Treaty rules apply.
The United Nations
Succeeded the League of Nations in 1942 = its charter was drawn up by 50 states during a conference held in San Francisco and officially came into life in October 1945.

Main purpose = "the maintenance of international peace and security", and this is done through its principal organs;

[i] the General Assembly;
It is the plenary body of the UN, with a secondary responsibility for the maintenance of international peace.

It consists of 191 UN member states, which meets annually and provides a forum for member states to discuss world problems.

What are the powers of the GA?

The GA may:

· consider and

· make recommendations to

· UN members or the Security Council regarding the general principles of cooperation in the maintenance of peace and security.

May discuss, & make recommendations (resolutions) on, any matter relating to peace and security which is referred to by:

· a UN member

· the SC

· a non-member state.

*Subject to a very important proviso:

· they must refer any question which requires action
·  to the Security Council
· before or after it has discussed the matter.
May further

· alert the Security Council to matters which are likely to endanger peace and security.

May make no recommendations on matters which are serving before the Security Council, unless the Security Council request it to do so.

What is the effect of the proviso?

Decisions on "important questions" = the General Assembly cannot act-it must defer to the Security Council = article 12 of the Charter of the UN-article 11(2) any question "on its action is necessary" shall be referred to the SC ("important decisions" includes recommendations relating to the maintenance of international peace, the admission, suspension, and expulsion of members, and budgetary matters = resolutions are adopted mainly by a two thirds majority vote) = General Assembly "secondary" duty to maintain international peace and security.
E.g. South Africa tried to secure an unanimous vote on matters affecting south-west Africa, on the grounds that voting by unanimity was required by the covenant of the league of Nations, but was dismissed in 1955 by the ICJ.

General Assembly = largely a discussion forum which makes recommendations to member states.

Recommendations = recommended courses of action.

Other powers:

I. initiate studies and make recommendations

→ Promote political cooperation,

→ Promote international economic, social and cultural education & cooperation,

→ Encourage the progressive development of international law, &

→ assist & promote the realisation of human rights and fundamental freedoms.

II. Matter not before the Security Council = recommended measures for "peaceful adjustment" of situations it feels impair the general welfare or friendly relations between states

III. consider the annual & special reports from the Security Council on measures it has adopted to maintain peace and security, as well as reports from other UN organs.

When is the General Assembly recommendation legally binding?

1] Recommendations on its internal management-relating, for instance, to the admission, suspension, and expulsion of members, & to the budget.

When is the General Assembly's recommendations not legally binding on states?

2] Recommendations addressed the member states on matters affecting the maintenance of international peace and the settlement of disputes.
Recommendations that are not legally binding on states does not lack value and cannot be summarily dismissed. Their political weight can become considerable = as South Africa's position in the international community during the apartheid era demonstrated.

Legal consequences of the General Assembly's recommendations;

Firstly;

→they may provide a legal authorisation for states

→to engage in action that might otherwise be of questionable legality.
E.g. numerous resolutions of the General Assembly calling for action against South Africa over apartheid.

Secondly;

→ If repeated frequently, General Assembly recommendations may acquire the force of customary rule.

E.g. norm of nondiscrimination & the outgoing of apartheid and colonialism appear to fall into this category.

Thirdly;

→recommendations must be considered in good faith with a view to their implementation.
E.g. Failure to adhere in response to repeated recommendations = serious implications for a states-Voting Procedure Case, a state;
"which consistently set itself above the solemnly and repeatedly expressed judgement of the UN, in particular in proportion as that judgement  approximates to unanimity, = may find = overstepped the imperceptible line between impropriety and illegality, between discretion and arbitrariness, between the exercise of the legal right to disregard the recommendation and the abuse of that right, and that it has exposed itself to consequences legitimately following as a legal sanction."
This was written in respect of South Africa's failure to respond to the Gen assembly's resolutions on south-west Africa, and southern Africa persistent refusal to consider seriously the General Assembly is repeated calls to abandon apartheid, which led to the imposition of sanctions against South Africa.

THE GA IS THUS NOT EMPOWERED TO ACT = it must refer to the SC. But the five permanent members of the SC has veto power, meaning any of the five permanent members may veto any resolution before the SC. The permanent members has the power to "end" any proposed action to maintain international peace and security if it disapproves.
Does this mean that the UN is paralysed?

The exercise of the few to powers had caused a crisis, because it led to inaction by the SC. The GA argued that, although the SC is the primary power for the maintenance of international peace and security, it does not have the sole power. So when the SC can't or won't act the body is "paralysed", the GA resolved that when this occurred, it might itself recommend;

"collective measures, including, in the case of breach of the peace or act of aggression, the use of armed force, where necessary, to maintain or restore international peace and security" = the Uniting for Peace Resolution Res 377 (V). The GA that attempts to expand the powers conferred on it in the Charter through creative interpretation.
This resolution has been invoked for the establishment of a peacekeeping force and to summon special meetings of the assembly to consider items of special importance, it has not been used to take action against any state. Any action of this kind is the sole prerogative of the SC (ICJ the Expenses Case).

[ii] the Security Council; 

Executive body of the UN & its primary organ charged with maintaining peace and security which deals with the enforcement of international law.

Consists of 15 members = 5 permanent and 10 non-permanent elected for a term of two years by the GA.

What powers do the SC have?

It can take decisions binding on all member states of the UN.

The veto power deprives the SC of its effectiveness, sense decisions on procedural matters are made by an affirmative vote of nine members, but article 27 (3) = decisions on all other matters are to be made;

"by an affirmative vote of nine members including the concurring votes of the permanent members", making it easier for permanent members to invoke the veto to power when their interests are threatened.

Severity of the veto = been ameliorated by the practice of abstention.

Chapter VI empowers the SC to address disputes which are "likely to endanger their maintenance of international peace and security" = article 36 (1), may "recommend appropriate procedures or methods of adjustment" for setting the dispute.

Chapter VII the real power of the SC = permits it to take;

· legally binding decisions under article 25

· directing member states to impose economic sanctions or

· to use force to maintain international peace.

In order to trigger action under chapter VII, it is necessary for the Security Council to determine = article 39 if the situation in question constitutes;

· "threat to the peace,

· breach of the peace, or

· act of aggression".

Three types of responses for supra provided for in the Charter;

1] Provisional measures
→ Article 40 = adoption of provisional measures, such as ceasefire or withdrawal of forces, before enforcement action is taken.

2] Non-forcible measures
→ Article 41 = the Security Council has authorised to directing member states to take measures not involving the use of force to implement its decisions.

E.g. "this may include complete or partial interruption of economic relations and of the rail, sea, air, postal, telegraphic..."

3] Forcible measures
→ Article 42 = should Security Council decides that the measures provided for in article 41 would be inadequate or prove to be inadequate;

· "it may take such action by a, sea or land forces
· as may be necessary to maintain or restore international peace and security".
THUS, by the practice of the Security Council it suggests that it is a body that operates either;

A. under Chapter VI = acts by recommendation or

B. under Chapter VII = acts by binding "decision" in terms of article 25
Namibia opinion: resolution 276 was adopted under article 24;

which confers general powers on the council to discharge its responsibilities for the maintenance of international peace, in addition to the specific powers referred to in article 24 (2). Court concludes legally binding under article 24 and 25.
[iii] the Economic and Social Council;
[iv] the Trusteeship Council;
[v] the Secretariat;

[vi] the International Court of Justice
Individuals
International legal personality of individuals are very limited &

is mostly found in the field of international human rights law.

Individual human rights = provided for in numerous international and regional human rights instruments.
Some even create a system which allows for individual petitions against the state to an international court (or similar body).

E.g. International Human Rights Committee may be petitioned by individuals in terms of the First Optional Protocol in the International Covenant on Civil and Political Rights (ICCPR)

Some international court = e.g. African Court on Human and Peoples' Rights allow for individuals to have standing before them if certain conditions are met.

Developments = International criminal Law & the recognition of individual criminal responsibility→ Propelled the individual into the international arena.

The Tribunal at Nuremberg remarked;

"crimes against international law are committed by men, not by abstract entities, and only by punishing individuals who commit such crimes can the provisions of international law be enforced"
Individuals = held responsible for genocide, crimes against humanity, war crimes, etc. The International Criminal Tribunal for Rwanda and the former Yugoslavia, the Sierra Leone Tribunal & the newly established International Criminal Court = created for the purpose of prosecuting individuals alleged to have committed universal crimes.
JURISDICTION IN INTERNATIONAL LAW [topic 4]

Statehood = Sovereignty = a state is empowered to act exclusively with in its own territory. One such right = jurisdiction within its own territory.

Jurisdiction is the capacity (power) of a state to exercise its

· legislative

· executive

· enforcement

functions within a specific territory.
States are territorial and will not let foreign governments mingle within their borders; as emphasised in article 2(7) of the UN Charter, which provides:

"Nothing in the present Charter shall authorise the UN to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require their members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under chapter VII."
States do not confine the exercise of their jurisdiction to their own territories, but sometimes they state will extend their jurisdiction beyond their territorial limits.

EXTRATERRITORIAL JURISDICTION = where a state exercises jurisdiction within its territories over acts which occurred outside its territories.

E.g. the Lotus case:

A French ship, the Lotus, collided with the Turkish ship, the Boz-Kcourt, on the high seas. The Turkish ship sank and the number of its crew members and passengers lost their lives. The Lotus picked up the survivors put into port in Turkey. Here, the officer of the watch on board the Lotus at the time of the collision, was arrested, tried and convicted of culpable homicide. France objected to Turkey's exercise of jurisdiction and the dispute was referred to the Permanent Court of International Justice.

Before the court, France argued that only the flag state had jurisdiction over acts committed on board a vessel on the high seas, while Turkey claimed that it had jurisdiction by reason of the fact that the effects of the collision had been fouled on a Turkish, which was to be viewed as part of Turkey's territory

The court laid down three principles which form the basis of jurisdiction in international law:

1. A state may not exercise its jurisdiction in the territory of another state-unless there is a rule empowering it to do so;

2. A state may exercise its jurisdiction in its own territories over acts occurring elsewhere-unless there is an international rule forbidding this (extraterritorial jurisdiction).

3. In international law, the territoriality of criminal cases is not absolute.
Thus the court held that, by the casting vote of the president, that as no rule of international law prohibited Turkey from trying a person for an offence that are produced effects on a Turkish vessel, and hence within Turkey itself, ` that Turkey had not violated international law.

This decision has caused an uproar in the international community, (especially the first principle) and a compromise solution was sought:

in terms of which the exercise of extraterritorial criminal jurisdiction could be limited; and it was found in the following concept:

→ DIRECT AND SUBSTANTIAL CONNECTION
Meaning states could extend their jurisdiction, provided that there was;

A. a direct and substantial connection between the state concerned &

B. the events involved in the dispute.

*Failure to establish such a connection may result in an abuse of right.
→ The term is rather vague and international law set about developing certain "principles" under which an acceptable connection could be based.

E.g. states normally confine the exercise of their extraterritorial jurisdiction in criminal matters to reasonable limits, generally restricting the exercise thereof;

· to matters, committed within their territories or

· having an effect within their territories, to matters affecting their nationals, or
· to acts threatening their security.
Bases for jurisdiction in international law (p156)
The international community has developed certain, more specific criteria in terms of which the exercise of jurisdiction by state will be acceptable;

1] Territoriality
→A state = jurisdiction over all criminal acts occurring in its territory &

→over all persons committing such acts.

There is a presumption against the extraterritorial operation of criminal laws.

2] Effects (subjective and objective territoriality)
→ A state has jurisdiction over all acts performed outside its territory which have an effect in the territory ("effects" principal = state which the effect or impact of the crime is felt may exercise jurisdiction).

Subjective territoriality = crime is commenced within its territory & completed in another state.

Objective territoriality = crime is commenced within a foreign state & completed within its territory.

3] State protection
→A state has jurisdiction over foreigners you perform an act outside the state

→which endangers the safety of the state.

4] Nationality
→ A state has jurisdiction over its own nationals where ever they act.

5] Passive personality
→ Where a foreigner violates the rights of the state's national outside that state,

→the state of the national may claim jurisdiction over such foreigner.

E.g. Terrorism

6] Universality
→ In the case of international crimes-crimes against humanity-any state may claim jurisdiction.

International crimes, over which universal jurisdiction is exercised = either based on custom or treaty. The traditional, customary law international crimes are;

· piracy,
· war crimes &
· crimes against humanity.
Genocide & torture also fall into this list, although they come from a treaty base.
International treaty crimes are;

· genocide,

· Apartheid,

· torture,

· hijacking,

· offences against the safety of maritime navigation (piracy),

· drug-trafficking &

· international terrorism.
In regards to terrorism SA = enacted the Protection of Constitutional Democracy against Terrorist and Related Activities Act of 2004. It gives effect to SA's international obligations in respect of suppression of terrorism.

ENFORCEMENT OF INTERNATIONAL LAW [Topic 5]
→International law prescribes rules, which it subjects must follow.

Thus:

· What steps can be taken against those who do not comply with the existing norms?

· What will happen if a state does not comply with the provisions of a treaty to which it is a party?

· Why do we do about a military commander who has turned a blind eye to atrocities committed by his subordinates during the conduct of hostilities?

Enforcement of public international law can be hard;
→There is no international court which has compulsory jurisdiction &

→because, even when judgement has been handed down, there is no international or universal executive authority which can be tasked with the enforcement of these judgements.

*The reason for this is because international law rules are mostly based on consent
Does International Law have “effective” enforcement mechanisms (or measures or procedures)?

The various enforcement measures used to be classified as either self-help or involving outside agencies, but these categories are so intertwined and most measures contain both elements, although to a different degree.
Measures not involving the use of armed force

States must settle their disputes peacefully;
Article2(3) of the UN Charter provides:

“All members shall settle their international disputes by peaceful means in such a manner that international peace, and security, and justice are not in danger.”
In 1986 this prohibition on the use of force = found to be a rule of customary law by the ICJ in the Nicaragua case.  It is recognized as a norm with the status of ius cogens.

A2(4) contains a general prohibition on the use of force infra + has been interpreted to include economic coercion, but, idealy states should resolve their disputes through arbitration, mediation or international adjudication, but it is not always possible so they look to other measures not involving the use of armed force, or military, force, like;
i. Diplomatic action(diplomatieke optrede);

E.g. recalling their diplomats from the territory of the offending state and expelling the recalcitrant state’s diplomats from their own territories.
→Breakdown diplomatic relations= political reasons, thus there need not be a violation of an international law rule.

→Varies in intensity.

ii. Retortion(retorsie);

iii. E.g. when a state decides to ban all exports from its territory to that of the offending state.

iv. Reprisal(weerwraak);
→A state has suffered as a result of the breach of international law performs an action which at first glance appears to be unlawful;
E.g. freezing all of the violator state’s assets found in its territory.

→Thus, the injured state retaliates against the other state’s illegal action= act of reprisal will be permissible.

“Lawful reprisal”:

· Indeed in response to a prior illegal act.

· Purpose of carrying out is to restore equilibrium in international relations.

· Proportionate.
· Last resort= first attempted rectification.
v. Embargos;

→unilaterally impose on the violater.

vi. Boycotts;
→ unilaterally impose on the violater.

Wider range than an embargo= will try to stop all commerce with the violater.

vii. Economic sanctions;
“sanction”= narrow sense= denotes the collective action by a group of states against the violater.
→thus, the injured state and its allies will

→collectively ban commercial activity with that state.

Embargo’s, boycotts and economic sanctions may be;
→recommended by an international organization.
Chapter 6 supra of the SC + article 34 which entitles the SC to investigate any dispute so as to determine if its continuance is likely to endanger its primary function.
Alternatively= member of the UN may bring such a dispute under the attention of the SC/GA.

SC has established that the dispute is as such-a36= recommend appropriate measures or procedures in order to remedy the situation.  Also a37 were the SC can in addition, address the situation by making settlement proposals.
*recommendations by the SC carry the same weight as GA resolutions= they are not binding.
Measures involving the use of force
Article 2(4): “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations.”

· Supra article is only limited to the use of force in “international relations”.  It does not prohibit recourse to a revolution nor the suppression of an international revolution.

· This article then does not provide a complete picture of the force that it prohibits.

TO FIND A COMPLETE PICTURE IT IS NECESSARY TO CONSIDER THE SUBSEQUENT PRACTICE OF STATES & OTHER POLITICAL ORGANS OF THE UNITED NATIONS. 

Especially important is the General Assembly’s Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in Accordance with the Charter of the United Nations of 1970= it seeks to provide an authoritative interpretation of a number of key charter provisions.

TERM “FORCE”:
[1] Is the prohibition in a 2(4) limited to “armed force”?

[2] Is the indirect use of force by surrogate forces outlawed?
Forms of forces prohibited;
A. Economic force

Normally a 2(4) means “armed force” as supported by;

→the negotiating history of the article and by 
→qualification of the term “force” in the preamble and a 46 of the charter.
States maintain that economic coercion may destroy the political sovereignty of a state= armed force, thus it is essential that supra art should be interpreted to encompass all forms of force.

SUPPORT-Arab oil boycott.

GENERALLY NOT ACCEPTED-but there is the view that the principal of non-intervention is violated by economic coercion unless the SC acting under Chapt 7 authorised it:
Declaration on Principles of International Law= prohibits the use of economic measures which aim “to coerce another state in order to obtain from it the subordination of the exercise of its sovereign rights”.
Only illegal if;

→it seeks to “subordinate” the exercise of the

→target state’s sovereign rights for some

→purpose inconsistent with the principles of the charter.

E.g. SA under apartheid= uncertainty Nicarague case.
B. Indirect force
If a state;
→gives active support to rebels

Of another state.

E.g. permitting them to establish bases in its territory for attacks, of the other= makes itself a party to an unlawful use of force.
Supported by;

· Declaration on Principles of International Law +

· ICJ in the Nicarague case, also

· Has in recent time been confirmed by SC resolutions condemning acts of terrorism-which reminds states not to allow their territories to be used for the commission of terrorist acts against another state.
Where force is permitted without UN authorization.

C. Self-defence
A 51;

“Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a member of the UN, until the SC has taken measures necessary to maintain international peace and security.  Measures taken by members in the exercise of this right of self-defence shall be immediately reported to the SC and shall not in any way affect the authority and responsibility of the SC under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.”

Nr of important points:

· Act of exercising self-defence= reported to SC;
· Action valid only until the SC acts;

· Purpose = use of force = clear

· Force exercised = proportionate-to threat posed

Action taken in self-defence to be;

· Immediate and necessary reaction;
· Situation threatening a state’s security and vital interests;

· Response kept within the bounds of proporsionality;

· Scope of the right= was wide enough to include,
There is a difference of opinion, about article 51;

→On the one side some is of the view that the provision contains a complete and exclusive formulation of the right of self-defense or;

· the right of self-defense can be exercised only if an armed attack occurs.

→that the phrase "inherent right" in article 51 preserve the pre-Charter customary right;

· the right to launch a pre-emptive strike =
anticipatory self-defense;

E.g. Israel justified its attack on Egypt = Six-Day War in 1967-on the grounds

1] mobilization of the Egyptian forces on this Israeli border

2] closure of the Straits of Tiran &

3] conclusion of a military pact between Egypt and Jordan

provided evidence of an imminent attack.

Israel justified the destruction of an Iraqi nuclear reactor in 1981 as anticipatory self-defense.

None of these arguments were approved by the Security Council, & the International Court of Justice also avoided pronouncing on this issue in the Nicaragua case;
→ The view that article 51 preserve the customary right of self-defense was endorsed by the ICJ when it held that "article 51 of the charter is only meaningful on the basis that there is a "natural" order "inherent" right of self-defense, and it is hard to see how this can be other than of a customary nature, and if its present content has been confirmed and influenced by the charter."

In 2004, a High-Level Panel on Threats, Challenges and Change, appointed by the Secretary-General of the UN made proposals for the reform of the institution for collective security, in this report they gave approval for the right of the state to take unilateral military action "as long as the threatened attack is imminent, no other means to deflect it, and action is proportionate". While a states might act "pre-emptively" against an imminent or proximate threats, it could not act "preventively".
A state subject it to a series of cross-border guerrilla raids from a neighbouring territory, have justified their attacks on guerrilla bases on the premise that the purpose is to protect the target state against further, predictable, attacks = "accumulation of events" as being justified as anticipatory self-defense.

SADF = attacked houses in Maseru, which are claimed to be occupied by members of the ANC. PW Botha = "It is an established principle of international law that when this occurs, the state against which such acts are perpetrated, has the right to resort to acts of self-defense and to carry out pre-emptive strikes."
 This kind of retaliation has been strongly condemned by the Security Council and the "accumulation of events" version of anticipatory self-defense was repudiated. Bowett suggested = such raids be treated as permissible reprisal action. Reprisal action requires;

· a prior unlawful act against the claimant state by the target state,
· a failed attempt to secure redress by other means, &
· a proportionate response. [Article 2 (4) outlaws forcible reprisals.]

Reason = the purpose of self-defense = protection & the purpose of forcible reprisals = punitive.

This distinction is very thin since the SC has not condemned "reasonable" reprisals, meaning, reprisals that are

· proportionate,

· provoked by the target state,

·  not aimed at civilian targets, &

· which do not jeopardize the chances of a peaceful settlement in their timing.

Thus, although forcible reprisals remain illegal de jure, they are sometimes accepted de facto. This means that there is a relevant distinction not between self-defense and reprisals but between reprisals which are likely to be condemned & those which because they satisfy some concept of "reasonableness", are not.
The right to defense of nationals is asserted by those you take a broad view of article 51 & denied by those you see article 51 as excluding the customary law right.

Thus it is a species of self-defense that can lend itself to serious abuse as in example the US using it as a pretext for military intervention in Latin America states.

D. The use of force authorized by the Security Council
Article 42 of the UN charter = if the peaceful measures resorted to under article 41 fail, the SC may take action by air, sea or land forces.

This forcible measure is a last resort & must be necessary for the restoration, or maintenance, of international peace and security.

The SC has no military force, so, in effect, and action taken under article 42 amounts to an authorization by the SC of the use of force by member states.

Peacekeeping operations which involve contingents from member states are created on the basis of agreements between the UN & the contributing state & the UN & the host state. Thus, they do not amount to enforcement actions.
So the question should be whether there is consent for the action taken?
E. Hot pursuit

It is a doctrine, belonging to the law of the sea that permits a warship to

→pursue &

→arrest a ship on the high seas if

it has violated the laws applicable in the maritime zones of the coastal states.

It ceases as soon as the pursued ship enters its own territorial waters or those of another state.

This term is also used to describe "follow-up" operations carried into another states territorial lands. This results in the violation of the territorial sovereignty of another state, and is not analogue to the doctrine of hot pursuit known to the law of the sea.

This means that if a state wishes to justify cross-border raids it must justify its act in terms of the right of self-defense or as a reasonable reprisal.

Settlement of disputes
It is not an enforcement measure.

Decisions/judgment/arbitral award is not automatically enforced upon the "guilty" state & there is no guarantee that the latter will comply.

What recourse is available to an injured state when international law rules have been broken?

It is an obligation of states to resolve a disputes by peaceful means.
Article 33 (1): parties to a dispute which, if continued, is likely to endanger international peace and security, must seek a solution by amongst others; negotiation, inquiry, mediation, conciliation, arbitration or judicial settlement.
Article 36 (3) = if the SC make recommendations under this article, it should "take into consideration" that legal disputes should, as a general rule, be referred by the parties to the ICJ.

Article 41 the SC may decide on non-forcible enforcement measures which should be employed in order to give effect to its decisions & may call upon members to apply these measures. Under this article the international criminal Tribunal for Rwanda and Yugoslavia was established.

There are other specialized courts, tribunals & committees created under a particular treaty regime &/or for a particular region.

NON-ADJUDICATORY METHODS OF DISPUTE RESOLUTION
What should be done if there is a disagreement between two states?

They are the obligation to initiate a process of negotiation with the view to arriving at an agreement. It was reiterated by the ICJ in the North Sea Continental Shelf Case.

Parties must conduct themselves in a manner which should render the negotiations meaningful & "which will not be the case with either of them insists upon its own position about contemplating any modification of it".

Negotiations→ via diplomatic channels. A third party that endeavors to bring the disputing stated the negotiating table = "good offices".

Mediation = the third party is actively involved in an attempt to reconcile the positions & claims of the rival states. E.g. SA is played an important role in this regard = peacemaking efforts-DRC, the Ivory Coast, Zimbabwe, etc.

Conciliation = a conservation commission examines the claims of the parties and makes proposals aimed at a friendly resolution. Commission cannot agree;

commission compiles a report setting out these observations, conclusions and recommendations. Content of the report is not binding on the parties.

Commission of inquiry = a fact-finding commission which examines witnesses &/or visit areas where the rules of international law have allegedly been violated so as to establish the facts surrounding a disputes.

Arbitration = International Law Commission;

"[the] procedure for the settlement of disputes between states I a bang binding award on the basis of law & as a result of an undertaking voluntarily accepted."

The Permanent Court of Arbitration = a body which came into existence in terms of the Hague Conventions for the Pacific Settlement of International Disputes.

Functions = establish a body of eminent jurists from which states can select arbitrators to settle their disputes.

Depends on the willingness and consent of states parties to the convention to celebrate to arbitration, and they must furthermore agree:

· identity of the arbitrators

· content of the legal questions

· what rules of the law will apply to the dispute

· timeframe within which the award must be made

· that the award will be final and binding.

Agreement on these aspects is contained in a document referred to = Compromis.

ADJUDICATORY METHODS OF DISPUTE RESOLUTION

I. The ICJ

― Is the judicial organ of the UN & its procedure are governed by the ICJ statute.

― It consists = a bench of 15 judges representing "the Main forms of civilization" & the principal legal systems of the world; they are elected by the GA & the SC & hold office for nine years; the court elect the president of the ICJ, and all the office for three years and has a casting vote. Nine judges = quorum & all decisions = majority vote.
They should recuse themselves = involved as counsel to one of the parties to the dispute,/some other capacity. Need not recuse if one of the parties is that of their state of origin. E.g. states may appoint an ad hoc judge, who is one of its nationals-Arrest Warrant case.
― Two types of proceedings may be brought before the ICJ:

i] Contentious proceedings = dispute between two or more states parties. The court will hand down judgment mutually binding on the parties.

ii] Proceedings requiring advisory opinions on questions of international law. These opinions are not binding.

―Article 34 = only states may be parties in cases before the ICJ-the court may request organizations to place information before it.
― Jurisdiction = states must agree to the ICJ's jurisdiction. Article 36 (one) provides that the ICJ will have jurisdiction in all cases:

"which states in a dispute may agree to & all matters specifically provided for in the charter of the UN or in treaties & conventions in force."
An existing disputes may be submitted to the ICJ, once states have reached a special agreement [compromis] to that effect.

Court can also exercise jurisdiction which is implied (forum prorogatum) = when one state has initiated the proceedings & as agreed to the court's jurisdiction, while the other state has not expressed its consent, but has acted in a way from which consent may be inferred.

Article 36(2);

"The states parties to the present statute may at any time declare that they recognize as compulsory ipso facto & without special agreement, in relation to any other states accepting the same obligation, the jurisdiction of the courts in all legal disputes concerning:

[a] the interpretation of a treaty;

[b] any question of international law;

[c] the existence of any fact which, if established, would constitute a breach of an international obligation;

[d] the nature or extent of the reparation to be made for the breach of an international obligation."

Supra article allows states to accept the court's jurisdiction by way of declaration.

Acceptance = can be unconditioned, but these usually subject to conditions & operates on the basis of reciprocity vis-à-vis certain states, on the basis of a given subject matter & for a limited period of time.

State made declaration = bring another state before the ICJ.

Judgment of the court are binding only on the parties involved, thus, there is no precedent system.
INTERNATIONAL CRIMINAL LAW: COURTS AND TRIBUNALS

Certain international courts and tribunals have the jurisdiction to try persons accused of committing war crimes, crimes against humanity or genocide.

The ICTY & the ICTR
International Criminal Tribunal for the Former Yugoslavia = established by SC Resolution 827/1993. ICTY = has jurisdiction to try genocide, war crimes & crimes against humanity.
International Criminal Tribunal for Rwanda = created by virtue of a SC Resolution 955/1994. ICTR = has jurisdiction over genocide, crimes against humanity & violation of the rules of non-international on to conflict.
Both these courts were set up in terms of article 41 = they are ad hoc tribunals & were established for temporary, specific purposes, namely to try the individuals responsible for the atrocities committed in former Yugoslavia and Rwanda respectively.

They share an appeal chamber & their statutes are, for the most part, identical.
Both tribunals enjoyed jurisdictional primacy = national courts have concurrent jurisdiction, but, in case of conflict, this dispute will be brought before the ICTY or the ICTR.
The International Criminal Court (ICC)

1998 = fun the relation of the Rome Statute of the International Criminal Court ["the Rome Statute"]-came into force on 1 July 2002.

The ICC does not have jurisdiction over international treaty crimes as was originally envisaged, but only over:
· Genocide, article 6 = which includes the killing of, or the causing of serious bodily or mental harm to, members of a particular ethnic, racial or religious group.

· Crimes against humanity, article 7, = which include atrocities (e.g. torture, rape, enslavement) which have formed part of a widespread, systematic practice directed against the civilian population, regardless of whether they are carried out in times of war or peace.

· War crimes, article 8 = which include grave breaches of the Geneva Conventions committed during international armed conflict, as well as other serious violations of the laws and customs applicable in armed conflict not of an international nature [though excluding situations of internal disturbances & tensions].

· In addition, the ICC has jurisdiction over the crime of aggression = has not been defined as yet.

In terms of article 12-15 of the Rome statute, the ICC may hear a case only if:

· the accused is a national of a states party [nationality]

· the crime has been committed in the territory of a State party [territoriality]

· a non-party state accepts the court's jurisdiction, provided that a crime was committed within its territory, or by the states national
· the UN SC acts under chapter VII & refers the situation to the prosecutor.

In terms of article 17 of the Rome Statute, the ICC has complementary jurisdiction, = it will have jurisdiction only if the state concerned is unwilling or unable to prosecute.

South Africa = is a party to this statute & as incorporated its provisions by virtue of the Implementation of the Rome Statute of the International Criminal Court Acts 27 of 2002.
INTERNATIONAL LAW IN MUNICIPAL LAW [Topic 6]

If the rules involved are not purely those of a particular country or legal system, but originate in and are part of international law what system should be applied?

On what basis does the judge then apply these rules in preference to, or together with, the rules of his own jurisdiction?

To what extent may a judge apply international law in his municipal?

― This depends to a large extent on the status that the system accords international law. → If international law is regarded as part of a state's national law, there is no problem & the court may apply it alongside legislation, common law & precedent.

But what happens if a state regards international law & national law as two distinct "systems"?

What process is involved by which the court is authorized to apply the rules of one system within the other?

→ Thus, it is important to determine the relationship between international & national law.

The position of international law before the Constitution was very clear, since there was a distinction between the position of treaties & that of customary international law.

· Treaties = had to be legislatively transformed into South African law before they applied nationally [Pan-American World Airways Inc. v SA Fire and Accident Insurance Co-Ltd 1965 3 SA 150 (A) Steyn CJ it was "trite law... that in this country the conclusion of a treaty, convention or agreement by the SA government with any other government is an executive & not a legislative act. As a general rule, the provisions of an international instrument so concluded, are not embodied in our law except by legislative process.... In the absence of any enactment giving (its) relevant provisions the force of law, (it) cannot affect the rights of the subject."].
→
· Custom = How could this law be used by the courts?; How did it interact with the various elements of SA law when it did apply?
There is two main theories governing the relationship between international and national law;

―The monist view:

i] The monists are of the view that municipal courts are obliged to apply rules of international law directly without the need for any acts of adoption by the courts or transformation by the legislature.
→It consists of a single legal system made up of different but interrelated parts.  These parts are a hierarchic, meaning some carry more weight than others. At the top of the hierarchy is natural law, which should form the basis for both international law and municipal law.  Thus, international law and municipal law are both subject to natural law & both should be expressions of natural law.
→Because they are both part of the same hierarchy, international law applies in the municipal sphere without specifically having to be transformed or adopted into law.
→Should conflict arise, international law will prevail as it has a higher status in the hierarchy.

1. A single system, which means that international & municipal law are part of natural law & of each other.

2. This means that you do not have to "do" anything to international law to apply it to your system, because it is already part of your system.

3. It is a hierarchic system. If conflicts arise is, international law prevails.
Monism is the idea that law consists of a single legal body where each "limb", although different, is inter-connected. Each of these "limbs" by degrees have a more prominent function, meaning this legal body is hierarchical. At its head is natural law which forms the premise for international law and municipal
ii] international law is incorporated into municipal law without any act of adoption or transformation = "doctrine of incorporation".
― The duelist view:

A.] They view international law & municipal law as completely different systems of law, meaning international law may be applied by domestic courts only if "adopted" by such courts or transformed into local law by legislation (they differ radically in the matter of subjects of the law, its source & its substance).
→It consists of two distinct systems which defer as regards subject, origin & field of application.
→Because you have different laws operating in different spheres problems arise when the rules of one sphere need to be applied in the other. So certain changes is needed to the rules & to effect this change, the series of incorporation or transformation come into play. The international law rule is taken and changed into into a rule of municipal law & can then be applied domestically.
→If conflicts arise between a rule of customary international law & the municipal rule = the municipal rule prevails.

a) There are two separate systems of law.

b) International law must be changed or transformed in some way to become applicable in national law.

c) Conflict should not arise, but if it does national law prevails.
― The "harmonization theory":

1] This qualifies the absolute monist position by acknowledging that in case of conflict between international law & national law the judge must apply his own jurisdictional rules; meaning customary international law is to be applied directly as part of the common law, but that conflicting statutory rules & acts of state may prevail over international law.

INTERNATIONAL LAW UNDER THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA: DIRECT & INDIRECT APPLICATION.
IT IS IMPORTANT = TO KNOW WHICH TREATIES ARE BINDING & HOW THEY BECAME SO UNDER EACH OF THESE SYSTEMS.
→ interim Constitution (1993) [both treaty & custom = S231― 1996 Constitution splits the two: treaty = S 231; custom = S232]

International law has been accorded a dual role in the Constitution.
1] direct application of international law principles, &
Firstly = there are those provisions which empower the courts to apply the rules of international law as law [treaties-S231 & custom-S232]. This is the direct application of international law principles;

―because they are either part of our law (custom) or

―because they have been brought into our law by a specific procedure (treaty).

general rule = for treaties to become part of our national law & so be available to the courts, they had to be enacted into law by legislation.

Treaties pre-1993
Who decided whether or not a treaty would be presented for incorporation?
the negotiation & signature of treaties was a prerogative act of the executive in which the legislator & the courts played no part.

E.g. meaning, if the executive concluded a treaty with a foreign state which affected the lives of the citizens of SA, it was in effect making law;

What then of the separation of powers?
Thus, the executive could bind the state internationally by concluding a treaty, but

→ That treaty without no effect in the states national law unless

→ It had been incorporated into South African law by legislation.
[Pan-American World Airways Inc. v SA Fire and Accident Insurance Co-Ltd 1965 3 SA 150 (A) Steyn CJ it was "trite law... that in this country the conclusion of a treaty, convention or agreement by the SA government with any other government is an executive & not a legislative act. As a general rule, the provisions of an international instrument so concluded, are not embodied in our law except by legislative process.... In the absence of any enactment giving (its) relevant provisions the force of law, (it) cannot affect the rights of the subject."].
The legislator employs three principal methods to transform treaties into municipal law;

1. the provisions of the treaty are embodied (rewritten) in the text of an act of Parliament;

2. the treaty is enacted/included as a schedule to an Act of Parliament;
3. an act of Parliament may provide that the treaty will be incorporated by publication in the Government Gazette.
Can mere publication be regarded as incorporation?
E.g.→S v Tuhadeleni, mere publication= incorporation―Appellate Div. held it did not.
Binga v Cabinet for SWA, AD, prepared to accept that Mandate had been incorporated.
Treaties in terms of the INTERIM CONSTITUTION;

S231,

[2]”International ratification” Parliament decides on the ratification of or accession to an intern. agreement negotiated & signed by the President.

· Applies to those treaties= apart from signature;

· Also require ratification to bring them into force internationally.

SUBJECT TO

[3]”Constitutional ratification” Parliament’s ratification or accession must “expressly so provides” before intern. agreement is binding on the Republic & form part of the law of the Republic.
· Brings the treaty into effect

· How does parliament “expressly so provides”?

1. (Dugard & Botha) situation liberalized & = mere declaration-Parliament is sufficient.

2. (Devine) it represented a maintenance of the status quo = parliamentary legislation was still required.
Pre-Constitution→no parliamentary approval, but require statutory incorporation.

Post-Constitution→require parliamentary approval, but no statutory incorporation.
Section 231 International agreements.-
What does the term “international agreement” mean?

In the extradition case, Harksen v President of the Republic of South Africa 2000 5 BLCR 478 (CC), it was claimed on behalf of Harksen, who was appealing his extradition to Germany, that the term was thought to include both legally binding agreements and non-binding, unenforceable informal agreements; the Constitutional Court rejected this argument but failed to indicate what meaning is to be given to "international agreement".
But the term "international agreement" is mostly defined as a "treaty" as in referring to a legally binding, enforceable agreement [Art.2(1)(VC)]. 
"A treaty is an agreement whether written or oral concluded between public international law subjects with the intention to create a public international law relationship. The agreement must give rise to reciprocal rights and duties and must be governed by public international law." "International agreement" thus refers to a source in public international law.
Subsection (1), (2) & (3) = determine whether a treaty binds SA on the international plane;
· (1)The negotiating and signing of all international agreements is the responsibility of the national executive.
Who may negotiate & sign treaties?

Power is delegated to the Departm. Of Foreign Affairs or line-function minister in charge of the topic covered by the treaty.

· (2) An international agreement binds the Republic only after it has been approved by resolution in both the National Assembly and the National Council of Provinces, unless it is an agreement referred to in subsection (3).
“International ratification” = process→treaty becomes binding on the international plane.
By resolution in both houses of parliament.

· (3) An international agreement of a technical, administrative or executive nature, or an agreement which does not require either ratification or accession, entered into by the national executive, binds the Republic without approval by the National Assembly and the National Council of Provinces, but must be tabled in the Assembly and the Council within a reasonable time.
A]technical treaties
B]administrative treaties

C]executive treaties

→”technical, administrative or executive agreements”

· Agreements “of a routine nature, flowing from the daily (day-to-day) activities of government departments" as not requiring parliamentary approval.
What is day-to-day activities?
· Generally also have no budgetary implication for the country.
· Any doubts, adopt the S 231(4) procedure.
D]Treaties requiring neither ratification nor accession
1. Treaty wil generally provide whether or not ratification is required.

2. Treaty is silent = intention of parties will be decisive.

(4) tells us whether a treaty that is binding on SA internationally becomes law in SA;
This section has to do with that process necessary to transpose a treaty from the international plane to the national plane.
· (4) "ANY international agreement becomes law in the Republic when it is enacted into law by national legislation, 
· but a self-executing provision of an agreement that has been approved by parliament is law in the Republic unless it is inconsistent with the Constitution or an of Parliament."
The status quo before ’93 has been restored;

All treaties become law & are enforceable by municipal courts only once they have been “ENACTED AS LAW BY NATIONAL LEGISLATION”.
Monism then propounds an exception to the general rule stated in the Pan-American World Airways case.
With one exception = self executing provision of an agreement that has been approved by Parliament.

The concept of self executing treaties;It is provisions of a treaty that becomes part of municipal law without needed to be incorporated by Act of Parliament,
 unless the provision is inconsistent with their constitution or an act of Parliament.South African courts is required to decide whether treaty is self-executing in the sense that;

― *existing law is adequate to enable the Republic to carry out its international obligations without legislative incorporation of the treaty
―*or whether it is non-self-executing in which case further legislation is required.
"Self executing" international agreement is an American concept and
 was defined by Shearer in Starkes International Law 1994 at 75 as; 
"(A treaty) which does not in the view of the American courts expressly or by its nature require legislation to make it operative within the municipal field, and that is to be determined by regard to the intention of the signatory parties and to the surrounding circumstances."
· So by looking at what the parties who signed the international agreement intended &

· to the prevailing circumstances at the moment the parties signed the international agreement,
→the courts of South Africa will have to ascertain, on a case to case basis, whether a self executing provision in an international agreement needs to be incorporated through the legislative process or if it doesn't, 
→meaning the provision finds application in South Africa
What happens if a party claims that they treaties is self executing?

A judicial officer has to determine the following:

i. Whether the treaty has been concluded & binds South Africa through parliamentary approval.

ii. Whether the treaty falls within one of the four exceptions in S231(3), in which case it binds without parliamentary approval.

iii. If it falls within one of these exceptions, then it cannot (presumably from the wording) be self executing.

iv. If it doesn't fall within one of the at the exceptions, she will then have to:
(A) determine the intention of the signatories;
(B) examined the surrounding circumstances.
v. From this, she will have to examine whether the treaty contains any provision which requires legislation to make it operative municipally.
vi. She will allow also have to examine the nature of the treaty to see whether treaties of that kind require legislation to make them operative municipally.

vii. She then asked to determine whether treaty conflicts with the Constitution.

viii. She also has to examine whether it conflicts with an act of Parliament ― & in this regard, she will also have to consider S233.
(5) The Republic is bound by international agreements which were binding on the Republic when this Constitution took effect.
SECTION 232 Customary international law.-
· Customary international law is law in the Republic unless it is inconsistent →with the Constitution or 
→an Act of Parliament.
This reflects the situation before the adoption of the Constitution where the courts had determined that international law is "part of our law" = monist approach.
Can South Africa no longer "persistently objects" to a customary rule?
What must the court when it establishes whether or not a rule of customary law exists?

― Article 38 = usus & opinion iuris-to establish the existence of a rule of customary international law.

S232 provides simply that customary international law is "law" in the Republic = without any qualification.

Where does it fit into the hierarchy or pattern of law before the Constitution was adopted?

Customary international law is on equal footing with common law & (non-conflicting) statutes & must be applied as such by the courts.

The role of courts in the application of S232

When international law may be involved, customary international law will have to be considered & its application mooted.

A.→ Before the court can apply customary international law, = it has to establish whether there is in fact such a rule.
Once it has established that the rule meets to supra requirements = the court will be dealing with customary international law & it is the law, must apply it, = provide its it does not conflict with the supra provisions.

One implication of S232 is that decisions on customary international law before enactment of the Constitution are still persuasive in the courts.

GENERAL CHARACTERISTICS OF CUSTOMARY INTERNATIONAL LAW IDENTIFIED BY THE COURTS PRE-1993 (CONSTITUTION)
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· Proof

· Standard of acceptance

· Custom versus domestic law
· Custom & common law

· Custom & precedent

· Custom & act of state
Has the Constitution affected these findings?

· The question of proof

· Standard of acceptance

· Custom versus domestic law

· Custom & act of states

2] application as part of the interpretive process.
Secondly = international law function as a tool for the interpretation of provisions in the Constitution-S. 39 or of legislation in general-S233.

In this instance the courts are not applying international law as such, they are actually testing South African law against international law to determine the meaning of the provisions of our law, be it has merely "advisory"-S39 or when it determines the meaning which the provision should bear- S233.

Section 39 Interpretation of the Bill of Rights;

· [1] when interpreting the bill, court, tribunal or forum―
· (a)must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;
· (b) must consider international law; and
· (c) may consider foreign law.
1] The scope for the use of international law is widened considerably.

2] The use of the words "must/shall" = the provision is peremptory, the courts must consider these principles.

→ The section DOES NOT provide that the courts must apply public international law = they must have regard to it. Meaning the courts is under an obligation to consider whether the SA law it applies is in line with the international law on the same point.

What international law has to be considered?

S v Makwanyane = Chief Justice Mohammad stated that the international law that must be considered is that resulting from article 38 of the statute of the ICJ.

Thus, international law embodied in an incorporated or a self executing treaty, must be applied & not merely considered.

What is the international law in this section?

Is international human rights law therefore governed by municipal rather than international law?

Henkin;

human rights has been described as "a universal conception & a staple of international law". Thus IHRL =

"a separate branch of international law deriving from the constitutional will of states & aimed at the protection of the individual in the face of sovereign power."

The application of international human rights was in a municipal system is activated & controlled by the rules of that municipal system which the term and to what extent international law may or may not be applied.

IHRL = "supplements and monitors" the rights which it true to the individual under municipal law = fleshing out.

Where do you find international human rights law?
(A)― Basic international documents = have to a greater or lesser extent in furtherance to one another & which, together, make up modern-day IHRL.

The principal documents are:

· the Charter of the United Nations (UN)

· the Universal Declaration of Human Rights (UDHR = not a treaty)

· the International Covenant on Civil & Political Rights (ICCPR)

· ICESC

· EC

· American Convention on HR

· Banjul Charter

NB TO ESTABLISH THE OF THE VARIOUS RIGHTS IN THE CONTEXT OF THESE DOCUMENTS

Principally 2 sources may be tapped:

	1]Sources ancillary to the documents 

→ External sources
	2]Sources arising from the documents → Internal sources

	· Not spend to much time examining

· More liberal approach when interpreting.

· Peremptory works= treaty; actual negotiations; comments & policy options expressed before & after by states; subsequent agreements ect.
	· More important for practical purposes

· Created by the international human rights documents themselves = deliver authoritative interpretations ― various rights entrenched in the agreements.


(B)― decisions of municipal courts interpreting comparable BR within= own coutries.

(C)― customary public international law

IHRL = separate branch of general public international law;

Thus, should distinguish between 

Customary international law in general &

Customary international human rights law [no notable rights, but Flitartiga v Pena Irala = development on a right-to-right basis].

Customary IHRL not been rendered redundant;

It fleshes out, or gives content to, a right ― NB treaty takes precedence over custom.
(D)― soft law
Sources which do not traditionally give rise to enforceable law as such.
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· [2] when interpreting any legislation 
· and when developing the common law or customary law, every courts, tribunal or forum 
· must promote the spirit, purport and object of the Bill.
· [3] The Bill of Rights does not deny the existence of any other rights or freedoms that 

· are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill

SECTION 233. Application of international law.-
· When interpreting [any] legislation, [every court] must prefer any reasonable interpretation of the legislation that is consistent with international law 
· over any alternative interpretation that is inconsistent with international law
IMMUNITY AS AN EXCEPTION TO JURISDICTION: STATES/SOVEREIGN IMMUNITY

States have jurisdiction over all persons within its territory & over all acts that take place within its territory.

In certain circumstances, it will not exercise its territorial jurisdiction;

E.G. where a foreign sovereign, its property, or its agents are involved.

International law exempts them from the exercise of territorial jurisdiction, the non-assertion of jurisdiction in such a case can be ascribed to international comity or reciprocity = because "all sovereigns [are] equal no one of them can be subjected to the jurisdiction of another without surrendering a fundamental right".

Liebowitz v Schwartz; Nicholas J gave his approval to both these explanations when he observed that "the court of a country will not by their process make a foreign state a party to a legal proceedings against its will" & stated that this principle was "founded on grave and weighty considerations of public policy, international law & comity".
Immunity accorded to foreign sovereigns takes two forms:

Firstly→ Sovereign immunity = involves the immunity of the head of a foreign state, the government of a foreign state, or a department of such a government;
Sovereign or state immunity
Sovereign immunity arose from the fact that the acts of the sovereign of one state could not be questioned in the courts of another sovereign. When the sovereign was "depersonalised" this came to mean that the acts of one state would not be challenged in the courts of another = the basis was originally found in sovereign equality & comity.
There is two conflicting theories which describes why sovereign immunity today applies to head of a foreign state, its government & its government departments;
1] the theory of absolute sovereign immunity:

A state was immune from the courts of another state in respect of all acts it performed. This meant that as states became global commercial players, the absolute theory had the potential for complete havoc as far as the unfortunate individual who contracted under these terms was concerned = thus things had to change.

2] the theory of restricted sovereign immunity:

States remain immune as fall as governmental public activities (Acta iure imperii) are concerned, but are not immune when they perform commercial activities (Acta iure gestionis).

Dugard argues that restricted immunity has probably acquired the status of customary international law with the adoption of the UN Convention on Jurisdictional Immunities of States and Their Property. The preamble to the convention states that the jurisdictional immunities of states & their property are generally accepted as a principle of "customary international law". This convention approves restricted immunity in respect of commercial transaction.

South African courts where heavily influenced by English court decisions and followed their decisions upholding the absolute doctrine until the abandonment of this approach in Trendtex. In the case Inter-Science Research and Development Services (Pty) Ltd. v Republica Popular de Mocambique, Margo J stated while delivering the judgment of the court that "there is good reason to believe that the rule of sovereign immunity has undergone an important change, and that the old doctrine of absolute immunity has yielded to the restricted the doctrine". After examining the movement away from the absolute approach in English law culminating in the Trendtex case & the State Immunity Act 1978; the adoption of the restrictive approach by the US, Canada, & other countries; & the support for the restrictive view on the part of modern writers in SA and abroad. Margo J. concluded that the restrictive doctrine was a general rule of international law and that a South African court was obliged to apply this rule, in the absence of any statute or principle of South African law in conflict with the doctrine. The problem was caused by precedents in support of the absolute doctrine = De Howorth v The SS India. Shortly after the judgment was delivered the legislator gave its approval to the restrictive approach in the Foreign States Immunities Act of 1981, modeled on the United Kingdom's State Immunity Act of 1978.

The Foreign States Immunities Act 87 of 1981
The Act was adopted to regulate the circumstances in which a state will be able to raise immunity before a SA court. The act is negatively phrase, meaning the Act starts from the premise that a foreign state is immune from the jurisdiction of a South African court (has absolute immunity), except in instances specifically listed in the act (restricted immunity). A state will not be allowed to raise immunity before a SA court in a number of cases;

i. Waiver [S3]

a foreign state will not be immune where to waives (relinquishes) its immunity. The waiver must be express:

[1] In writing before the court of action arises― E.g. a clause is inserted in a contract of sale in terms of which the state undertakes not to raise immunity in the case of problems arising from the contract.

[2] Expressly & in writing after the dispute has arisen.

[3] Tacit waiver or waiver by implication is possible, but they strong degree of proof of the intention of the state will be required― E.g. the foreign state institutes action.

In be the waiver of immunity from trial does not include a waiver of immunity from enforcement of any judgment resulting from the court proceedings. This must be made separately.

ii. Commercial transactions [S4]

What is a commercial transaction?

A commercial transaction is:

→ Any contract for the supply of services or goods;

→ Any loan or other transaction for the provision of finance & any guarantee or indemnity in respect of any such loan or other transaction or of any other financial obligation;

→ Any other transaction or activity of a commercial, industrial, financial, professional or other similar character into which the foreign state enters or in which it engages otherwise than in the exercise of sovereign authority, but does not include a contract of employment between a foreign states & an individual.

What does engages otherwise than in the exercise of sovereign authority mean?

There are two ways to determine whether an act represents an exercise of sovereign authority;

1] you can to get the purpose of the act or

2] you can look at the nature of the transaction embodied in the act.

General rule in the foreign states immunities act is that one uses the nature of the act rather than its aim to determine whether or not it can be classified as imperii & therefore supports a claim to immunity. The American case of Victory Transport Inc v Comisaria General de Abastecinientos Y Transportes 35 ILR 110 enunciated the most helpful guidelines to distinguish between Acta iure imperii & Acta iure gestionis, according to this decision, acta iure gestionis are limited to:

· internal administrative acts, such as expulsion of an alien;

· legislative acts, such as nationalization;

· acts concerning the armed forces;

· acts concerning diplomatic activity;

· public loans.
iii. Contracts of employment [S5] 

SA courts will exercise jurisdiction ― the foreign state will not be immune where;

· the contract is concluded in SA, &
· the work must be completed entirely or in part in SA, &
· when the contract was concluded, the individual (including companies, etc.) involved was a SA citizen or was resident in SA, &
· when the action is instituted, the individual is not a national of the foreign state.

SA courts will not exercise jurisdiction ― the foreign state will be immune where:

· the parties agree in writing that their disputes will be heard by a foreign court, or

· the proceedings relate to the employment for activities of diplomatic, consular, administrative, technical or service personnel of a foreign mission (either diplomatic or consular).
Secondly→ Diplomatic & consular immunity, which deals with the immunities & privileges granted to foreign diplomats & consuls.

Diplomatic & consular immunity
Diplomats;

by and large, represent their states, protect the interests of their nationals, conduct negotiations between the government & the government of those states, reports on conditions in those states & promote friendly relations.

Consuls;

 promote trade, protect nationals, issue possible to & visas, etc.

Both supra are state agents appointed to represent their states in foreign countries for specific purposes. Their functions may overlap, there may, however, be only one embassy in a foreign state, but there may be a number of consulates.

In international law, the protection of diplomats and consuls is lay down in two treaties:

→ The Vienna Convention on Diplomatic Relations 1961

→ The Vienna Convention on Consular Relations 1963.

The Diplomatic Immunities and Privileges Act 37 of 2001 (DIPA) came into effect on 28 February 2002, repealed the Diplomatic Immunities and Privileges Act 74 of 1989, & gives effect to the to Vienna Conventions, which South Africa has acceded to. In addition, following parliamentary approval for accession to the Convention on the Privileges and Immunities of the UN 1946 & to the Convention on the Privileges and Immunities of the Specialized Agencies 1947 on 26 & 27 June 2001, South Africa deposited its instruments of accession to these Conventions on 27 August 2001. All the supra conventions were appended to the act as schedule 1, 2, 3 & 4 respectively, thus taking the necessary steps to give the domestic legal effect to the provisions by incorporating them in the DIPA.

Diplomatic immunity [S3 (1)]
the Vienna Convention on Diplomatic Relations 1961 applies to all diplomat the commissions & members of such missions in the Republic.

Why should diplomats & their embassies need immunity?

The reason behind diplomatic immunity is therefore to enable the mission to perform its functions. Diplomatic immunity is generally divided into two "legs";

	Diplomatic premises
	Person of the diplomat

	May not be entered by a host states without the permission after ambassador.
	A diplomats may not be arrested or detained = a criminal offense.

	Premises, furniture, property, cars, etc., May not be searched, requisitioned, attached or sold in execution.
	She is absolutely immune from criminal jurisdiction.

	Embassy archives, correspondence, post bags, etc., May not be opened, searched, detained.
	She is immune from civil jurisdiction unless: real action for immovable property held in personal capacity; on matters of succession in private capacity; professional or commercial activities outside of official functions.

	NB; diplomatic premises remain part of the host states territory― They are not part of the sending state.
	This immunity extends to the diplomat's family.


The technical & administrative staff of an embassy also enjoy immunity, but not to the same extent. Their immunity covers only civil or administrative liability arising from official acts performed in the course of their duties.

Diplomatic immunity can also be waived subject to the same requirements as supra.

Consular immunity [S3 (2)]
the Vienna Convention on Consular Relations 1963 applies to all consular posts & members of such posts in the Republic.

A consular as less state is than an embassy, thus the extent of its immunities reduced accordingly.

	Consular premises
	Person of the consul

	Enjoy the same immunities as does listed supra, enjoyed by embassies.
	A console, her family & staff;

→ May be arrested for "grave crimes" [not defined]

→ Are immune only as far as "acts performed in the exercise of consular functions" are concerned.


Immunity, human rights & international crimes

Just as immunity has to give way to commercial concerns, so international developments indicate that human rights violations & criminal law are eating away at the foundations of immunity.

What happens when a warrant of arrest is issued by a foreign state in respect of an incumbent head of state? What happens if that head of state is a former head of state? Can the head of state or former head of state be arrested in a foreign state with the aim of bringing him to trial in a third state?

The founding documents of international courts [the Nuremberg Charter, the Statutes of the ad hoc tribunals for the former Yugoslavia & Rwanda, & the Roman Statute of the International Criminal Court] make it clear that no immunity attaches to heads of state or government, or to senior government officials. The principle of non--immunity for international crimes applies equally to incumbent heads of states & former heads of state. 

Does the same principle apply on the national level?
It'd be ideal for national courts to apply a rule of non-immunity as well, but it doesn't work out that way ― The ICJ in the Arrest Warrant case held that Belgium had violated international law by issuing a warrant for the arrest of the Minister of Foreign Affairs (Mr Yerodia) of the Democratic Republic of Congo (DRC) on charges of crimes against humanity & war crimes committed in the DRC in that it failed to respect the immunity from criminal jurisdiction which the Minister enjoyed under international law before national courts. Thus, customary international law still recognizes immunity in respect of international crimes for senior government officials before national courts.

Head of state to immunity

In considering the approach of national courts to the immunity of senior state officials for international crimes, regard must be had to this distinction between

→immunity ratione personae (immunity that attaches to the person because of her status or office) &

Immunity ratione personae attaches to senior state officials while they are still in office.

→immunity ratione materiae (immunity that relates to acts performed in official capacity). Immunity ratione materiae attaches to official acts & can be invoked by both serving & former officials in respect of acts performed while they were in office.

Following foreign cases illustrate recent state practice:

· R v Bow St., Metropolitan Stipendiary Magistrate: Ex Parte Pinochet Ugarte (No3) 1999 2 All ER 97 (HL) ― The Pinochet case
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· the Ghaddafi case: Cour de Cassation 13.3.2001 (2001) 12 European Journal of International Law 595
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With growing international pressure for heads of state to be liable for the actions the recent resolution, "the Immunities for Jurisdiction and Execution of Heads of State and Heads of Government in International Law" adopted by the Institute of international law is interesting.

The provisions of the resolution comprise a source of non-binding "soft law".

The resolution, which claims to be based on present state practice, aims at ensuring that the head of state can exercise functions and responsibilities in an effective manner.

The Main provisions of the resolution of the following:

→ For the period during which they are in office, heads of states or government enjoy personal inviolability and absolute immunity from criminal jurisdiction.

→ A former head of state or government enjoys inviolability or immunity so he in respect of acts which are performed in the exercise of official functions (ratione materiae).

→ It is expressly stated that she may be prosecuted for:

· acts constituting a crime under international law, or

· misappropriation of the state's assets or resources.

This resolution is still regarded as soft law & is not yet achieved customary international law status.

South African legislation, S4(1) of the DIPA offer provides that head of state is immune from the criminal and civil jurisdiction of the courts of the public enjoy such privileges as:

a) heads of state enjoy in accordance with the rules of customary international law;

b) R. provided for in any agreement entered into with a state or government whereby immunities & privileges are conferred upon such head of state; or

c) maybe conferred on such head of state by virtue of S7 (2).

Secondly section 4(2), a special envoy or representative from another state, government or organization is immune from the criminal & civil jurisdiction of the courts of the public & enjoy such privileges as:

A. a special envoy or representative enjoys in accordance with the rules of customary international law;

B. are provided for in any agreement entered into with the state, government or organization whereby immunities & privileges are conferred upon such special envoy or representative; or

C. may be conferred on her by virtue of section 7(2).

When southern Africa incorporated the implementation of the Rome statute of the international criminal Court of 2002 in section 4, provided that:
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Dugard states that this which seem to mean that the head of state or government will not be able to plead immunity in respect of crimes recognize by the Rome statute. If [image: image1.png]



