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Qn 1 discussion paper on the main issues on piracy that the current legal frameworks do not adequately deal with. Bearing in mind the rules of customary international law, UN Security Council Resolutions 733 of 1992, 1816 of 2008, 1846 of 2008 and 1851 of 2008, and also articles 100 and 105 of UNCLOS, summarise the key issues that a new legal regime, possibly a multilateral treaty, would need to canvass if it has to have relevance in combating piracy in the Southern Africa region. Give reasons for your suggestions  

Ans.
Introduction 

To put an end to maritime piracy has been one of the most central agenda of the United Nations since 1956. International legal frameworks such as the United Nations Convention on the Law of the Sea 1982 (UNCLOS) and the Suppression of Unlawful Acts against the Safety of Maritime Navigation Convention 1988 (SUA) has been drawn to meet this end. Unfortunately, these legal frameworks operate in relative isolation thereby greatly ending the success of current anti-piracy efforts in vain. This essay will discuss the main issues on piracy that the current legal frameworks do not adequately deal with. Thereafter, it will summarise the key issues that a new legal regime, possibly a multilateral treaty, would need to canvass if it has to have relevance in combating piracy in the Southern Africa region. To substantiate my discussion, reference will be drawn from the rules of customary international law, UN Security Council Resolutions 733 of 1992, 1816 of 2008, 1846 of 2008 and 1851 of 2008, and the UNCLOS.

UNCLOS is an international treaty that defines the rights and responsibilities of nation states in international waters. It includes a section that lays out the universal right of any nation to apprehend and prosecute pirates.
 It clearly defines piracy and the intent to commit piracy as international prosecutable crimes. The SUA Convention defines a broad series of crimes, including most piratical acts against international shipping in territorial waters.
 The convention also empowers states to take alleged offenders into custody and extradite them for trial in any SUA country that has a property or crew relationship to the ship and has established national jurisdiction over SUA offences.

The UNCLOS defined piracy as illegal acts of violence or detention committed for private ends by the crew or passengers of a private ship on the high seas against another ship, or against persons or property on board such ship or aircraft.
 Form this definition; one can see that the definition of piracy is rather narrow, as it includes only action on the high seas and only action undertaken by one ship against another ship.
 Forms of violence conducted in the territorial sea as well as without the involvement of two ships, such as, for instance, the violent taking of control of a ship by members of its crew or passengers are therefore not included.
 To be successful in combating piracy in the Southern Africa region, the narrow definition of piracy must be broadened to include all the acts of piracy.

Under Article 105 the flag state of the seizing ship enjoys very broad powers. These consist of the right to arrest persons and to seize property, to decide upon penalties and on action to be taken with regard to the ship, aircraft and property seized to judicial proceedings.
 However, the wording of Article 105 includes ‘may’ which seems to indicate that the exercise of jurisdiction by the seizing state’s courts is a possibility, not an obligation. In this regard, a new legal regime, possibly a multilateral treaty, would need to be worded in a peremptory manner using the word “must” which strictly indicates that the states has no discretion but rather obligation to uphold the ‘ duty ’ to cooperate in the repression of piracy in the Southern Africa region.

Both UNCLOS and SUA allows states to prohibit and prosecute pirates wherever they operate but did not say anything about whether states are obligated by international law to adopt domestic legislation to enable their authorities to prosecute pirates.
 To exercise effective jurisdiction, most nations has to write the specific crimes into their own domestic legislation, and establishing the domestic legal authority to do so. However, failure of states to enact such legislation has resulted in a lack of appropriate courts with the jurisdiction to prosecute maritime piracy.
 In this respect, a new legal regime, possibly a multilateral treaty that clearly outlines all the rules governing the prosecution of pirates is greatly desired in as far as combating piracy in the Southern Africa region is concerned.

It is also crucial to note that even when states do adopt treaty provisions into their national jurisdictions, there are great disparities between states’ capacities to prosecute, standards of legal conduct, the security and impartiality of local judges, consistency of penalties, disparate rules of evidence, the costs of prosecution, and even the disposition of convicted pirates during their sentence and after their release.
 These factors may make states that have appropriate laws reluctant to prosecute or receive suspected pirates. This therefore means that a new legal framework that clearly draws out all the rules as to the prosecution of pirates will be greatly considered necessary in combating piracy in the Southern Africa region.

In addition, neither treaty explicitly defines some important terms that would create prosecutable crimes. UNCLOS does not define what would constitute ‘intent’ to commit piracy and SUA does not define what would constitute an ‘attempt’ to commit an offence even though both treaties regarded this as a criminal conduct.
 As both treaties stand, states can only prosecute pirates caught in the act (unless they have independently defined these terms). This severely curtails the effectiveness of current patrols, since they must capture pirates for prosecution during an attack, not before or after. In this respect, there is need for a new legal framework that clearly defines piracy and what mounts to it as well as what constitute ‘intent’ and ‘attempt’ to commit piracy.

The anti-piracy missions are operating under authority granted by UN Security Council resolutions, including 1816(2008), 1838(2008), 1846(2008), and 1851(2008). These give cooperating states the right to pursue and capture pirates in Somali waters and, in the case of resolution 1851, on Somali land.
 There is, however, a stipulation that consent must first be received from the Transitional Federal Government of Somalia and then be notified to the UN Secretary General. Given this stipulation, the Security Council resolutions were not strictly necessary, since the Transitional Government could have granted permission for foreign states to conduct law enforcement operations within its waters or territory without them

Customary international law provides basic principles governing the appropriate amount of force to be used where it is lawful to stop and arrest a ship at sea. Navies thus have the right to use reasonable force in pursuit of their law-enforcement mission. However, there is a problem in determining what reasonable is “reasonable force”. This problem has been compounded by legitimate concerns that the human rights of suspected criminals be protected. These same human rights concerns also create a fear of punishing innocent suspects.
 As a result of this, navies have been practicing what has become known as a “catch-and-release” policy under which navies detain vessels, and then release them later.
 In this respect, customary international law must be interpreted in such a way that will assist to stop the catch-and-release” policy by the navies.

Conclusion 

International legal frameworks such as the UNCLOS and the SUA have been drawn to put an end to maritime piracy by the United Nations. Unfortunately, these legal frameworks operate in relative isolation thereby greatly ending the success of current anti-piracy efforts in vain. A new legal regime, possibly a multilateral treaty that would canvass all the weaknesses discussed above is required to successfully park an end to piracy in the Southern Africa region.



 Qn . Differences between International law Municipal Law

· Does IL have a law-making body, an executive power and judicial system?

1. Legislature: no central legislative body. 

· GA of UN adopts resolutions not binding on member states.

· SC of UN can make binding resolutions (article 25), limited situations subject to veto power of perm members- China, France, UK, Russia, USA. rules made by consent in form of treaty or custom

· horizontal system, lawmaker=subject

2. Executive authority : no central executive authority

·  UN may raise force to police situations eg UNTAG and UNPROFOR   (Yugoslavia)

· UN may authorize member states to take action on its behalf

· UN charter (art2(4)) prohibits force, except self-defence or if authorized by UN

3. International courts : eg IC of J at the Hague, Eur C of Human Rights

· Courts only have jurisdiction if subject states consented, few do

· IC of J not suitable for resolving serious political disputes between states

· IC of J gives advisory opinions on matters of concern to UN- Carries weight as statements of law. Still not binding

· punishment of state leaders for crimes against the international order first Nuremberg and Tokyo tribunals after ww2, other tribunals failed until 1993/94 tribunals- international criminal tribunal Rwanda, Yugoslavia,  since 2002 permanent International Criminal Court

The problem of sanctions
Enforcement of IL- number of sanctions for breach of a rule

· Ch VII of UN Charter empowers SC to direct members to use force if threat to peace (Iraq/Kuwait)

· Peacekeeping forces- sometimes military means

· Economic sanctions- SA, Haiti, Yogoslavia, Iraq

· Arms embargo- Libya

· Exclusion from membership in international orgs such as ILO, WHO- SA

· Non-recognition of territorial adjustment- Turkey, Israel

· Punishment of individuals

Not as comprehensive, regular and consistent as domestic law.



Qn Is IL really law?

· Pollock- a legal system requires the existence of a political community, and the recognition by its members of settled rules binding on them.

· IL has political community (190+ member states), body of rules and principles, international community recognize rules and consider them binding

· International and municipal courts recognize the binding quality of IL, as well as statesmen and diplomats

· States comply with IL why- selfish/ altruistic interest in maintenance of peace and order, acceptance of legitimacy of rules of IL, reputation at home and abroad, anticipated reciprocal treatment, need for co-existence, fear of economic, political, cultural and sports isolation.

· Naturalist and positivist debate



Chapter 3 Sources of IL

· Article 38(1) of Statute of ICJ-  1. international conventions (treaties), general/particular: primary source

2. International custom: secondary source

3. General principles of law

4. Judicial decisions and teachings of most highly qualified publicists, as subsidiary means for determination of rules of law

· Primary and secondary sources emphasizes consensual basis

· Today jus cogens/ peremptory norms enloy higher status in  normative hierarchy

1.Treaties or conventions
- treaty = written agreement between states or between states and IO’s, operating within the field of international law.

-treaties governed by Vienna Convention on Law of Treaties 1969 and VC on L of T between States and IO’s and between IO’s 1986.

2. Custom

- requirements for existence of customary rule ( Settled practice (usus)

                ( Opinio juris (sense of obligation)

                 ( Resolutions of the political organs of the UN

                  ( Soft law

(Settled practice (usus)- evidence of state practice in treaties, court decisions national and international, policy statements by govt officers, national legislation, diplomatic correspondence, opinions of national law advisors, reports of ILC and comments of states on these reports, resolutions of political organs of UN.

· consent of states to customary rule inferred by conduct, silent acquiescence in a rule or failure to protest against a rule in formative stages- Q of proof

· ICJ: constant and uniform usage-  Asylum case

· S v Petane : ? Prisoner of war status to national liberation movement members: no customary rule had come into existence, as rule not endorsed by states in their practice, and SA persistently refused to accept prescriptions or sign protocol. Practice, not preaching establishes custom.

· Some cases little practice needed to establish custom- 1963 resolution declaring legal principles governing activities in outer space

· Nkondo v Minister of Police: only on 4 occasions passengers allowed to cross SA territory without complying with immigration formalities after plane forced to land due to bad weather, not enough evidence of custom.

· Nduli v Minister of Justice- universal acceptance before qualify as custom: Inter-science research and Petane: general or widespread acceptance suffices 

· Persistent objector to particular practice while in development, not bound by customary rule

( Opinio juris (sense of obligation)
· Accepted by states as law

· North Sea Continental Shelf Cases: both usus and opinion juris required to establish customary rule.

· Proof difficult



Chapter 19 Treaties

· Treaties bind states acc to principle of pacta sunt servanda
· Rules in making, observance, interpretation, validity and termination of treaties found in customary law

· Vienna Convention on Law of Treaties 1969: blend of progressive law and codification viewed as definitive statement on treaties by signatories and non-signatories

South-Africa’s treaty-making capacity

When did SA become sovereign independent state with full treaty-making powers?

· 1919 admitted to league of nations while subordinate to British crown until either 1926 when imperial conference recognized independence of british dominions or 1931 when statute of Westminster gave legislative effect to that decision

The making of treaties

· Municipal law decides how each state enters into treaties

· Usa: president and senate; UK: executive; SA: s231Constitution- national executive negotiate and sign. Technical admin or executive nature republic bound without parliamentary approval but must be tabled in NA and NCOP in reasonable time.if not one of those categories must be approved by resolution in NA and NCOP.

· Consent to be bound by treaty given by means of ratification, accession or signature

· Ratification: state subsequently endorse earlier signature, gives cooling off period and time to fulfil obligs under treaty by changing own laws

· State not bound if signed but not ratified, but may not interfere with object and purpose of treaty until intention not to be bound clear.

· Accession: state later becomes party to treaty if original parties allow accession or accession clause.

· Technical, administrative or executive nature: difficult to identify; depends on intention of parties as ascertained from circumstances surrounding the conclusion of the treaty; usually agreements of a routine nature, flowing from the daily activities of govt depts. If in doubt, referred to Parliament

· Dept of foreign affairs, heads of state or govt, foreign ministers and heads of diplomatic missions, or someone with document designating full powers

Reservations

· If doubt bilateral treaty, provision is re-negotiated.

· If doubt multilateral treaty, state may still become party to a treaty but then enters reservation with regard to one or more provisions, provided reservation compatible with object and purpose of treaty.

· Article 2(1)(d) VC reservation= a unilateral statement however phrased or named, made by a state when signing, ratifying, accepting, approving, or acceding to a treaty, whereby it purports to exclude or modify the legal effect of certain provisions of the treaty in their application to that state.

· Initially consent of all parties required to join multilateral treaty if reservation; in 1951 ICJ held in advisory opinion Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide that state may be party to treaty if some parties but not all objected to reservations and object and purpose of treaty not defeated.

· Article 19 VC: not reservation if prohibited by treaty, not one of reservations specified by treaty, incompatible with object and purpose of treaty.

· If limited number of parties and treaty should operate in entirety, reservation requires acceptance of all parties.

· Treaty modified between accepting state and reserving state to extent of reservation

· Provisions of treaty not applicable between objecting state and reserving state unless objects to entire treaty

· Flexible rules promote wide acceptance of multilateral treaties

· Rome Statute of ICC 1998 prohibits reservations

· ECHR prohibits general reservations

· Reservations cause confusion, affect integrity of treaties, eg CEDAW and Muslim states

· Permissibility school: reservation contrary to object and purpose of treaty is ipso facto null and void irrespective of reaction of other states; Kennedy v Trinidad and Tobago where Human Rights Committee set aside a reservation excluding the jurisdiction of the committee in respect of death sentence prisoners.

· Opposability school: reservation is valid until its validity challenged by another state

Invalidity of treaties

· Not invalid because state entered treaty in violation of internal law unless such internal law of manifest importance

· Not invalid because of error unless error  relates to a fact which was assumed to exist and formed an essential basis of its consent to be bound

· Void if consent through threats or use of force (article 52 of VC)

· Article 53 VC : void if in conflict with peremptory norm

Termination of treaties

· Termination or suspension of treaties only if treaty contemplates it or parties agree.

· Material breach entitles other party to invoke breach as ground for termination: eg SA’s Mandate for South-West Africa lawfully terminated due to SA ‘s material breach of mandate.

· Rebus sic stantibus: customary law, where state may terminate if fundamental change in circumstances which determined the parties to accept a treaty, if it has resulted in a radical transformation of the extent of the obligations imposed by it: codified art 62 of VC.

· Effect of war: some come into effect (human rights ), others suspended (eg extradition)

Interpretation of treaties

· Similar to municipal law Interpretation of statutes

· Textual, teleological and intention of parties

· Textual: positivist

              : literal/ grammatical meaning

· Teleological : object and purpose of treaty emphasized

                       : meaning which gives max effect to purpose

· Intention: text and prep works

                  : rather as evidenced by subsequent practice

· VC art 31 textual and teleological approach

· VC art 32 intention of parties

· South –West Africa cases: teleological approach until 1966; interpreting Mandate, UNC and Covenant of League of Nations to give effect to principal object- wellbeing and  development of people in mandated territories and found SA persistently violated mandate.

· 1966 intention interpretation found that judicial protection of people of mandated territories were not contemplated.

· SA favoured textual/ original intention interpretation



Chapter 5 States

Criteria for statehood – Montevideo Convention1933

1. Permanent population : no minimum

                        - microstates equal voting rights to large states

2. Defined territory: clearly defined and undisputed borders not a pre-requisite

                    Stable community in area of gov control

                     Not necessarily single territory

3. Government: independent and in effective control of its territory

· financial dependence not necessarily affect formal independence

· Croatia and Bosnia-Herzegovina admitted without effective gov

·  failed states remain recognised

4. Capacity to enter into relations with other states:  consequence of independence

·  must not be subject to authority of another state in handling of its foreign affairs

· SA- 1910- needed assistance of UK

· 1919- member of league of nations- asserted independence

· 1926- Imperial Conference- Britain and Dominiums equal in status- SA established Dept external affairs  1931- Statute of Westminster- Britain could no longer legislate for Dominiums

-  1939- SA declared war on Germany independently of Britain

-  S v Banda-statehood of Bophuthatswana challenged, judge ignored functional independence and recognition

       - Caglar v Billingham- Northern Cyprus not state due to non-recognition of that Turkish Republic

5. Respect for human rights and self-determination: emerging norm of democratic entitlement in IL

- criticism of requirement- many states would cease to qualify as states

      -state practice does not show that that compliance with human rights and self-determination norms is now an additional criterion for statehood

· Guidelines on Recognition of New States in Eastern Europe and Soviet Union 1991 sought to make recognition dependant on compliance with intnl norms relating to self-determination, respect for human rights and protection of minorities



International Criminal Law  

International law 

· 
Defines rights and responsibility of states

International Criminal Law 

(a) Imposes criminal responsibility on individuals and punishes violations through international mechanisms

(b) Human-being-oriented rather than state-oriented; protects individuals from wide scale atrocities (Tadić Case)

(c) International crimes: Genocide, Crimes against humanity, war crimes, and crime of aggression

(d) Institutions: Ad hoc tribunals and the ICC 

Principles of ICL

(a) Territoriality: 

· states to exercise jurisdiction on crimes committed within its territory

· 
Note subjective/objective territoriality and effects principle – S v Mharapara)

· 
Exceptions: 

· 
Unlawful abductees; Diplomats; planes or vessels forced to land in SA in distress (Nkondo v Minister of Police); 

· 
Note: certain kinds of foreign judgements  under Protection of Business Act 99 of 1978

(b) Universal Jurisdiction: 

· 
Jurisdiction established over crime without reference to place, nationality, or any other linking factor with the state. [e.g. Belgian prosecution of ‘Butare Four’; South African prosecution of Nigerian, Henry Okah]. 

· 
Problems with UJ:

· 
Forum shopping, differing cultures, upset balance between amnesty & prosecution etc 

(c) Complementarity: 
· International institutions will not exercise their jurisdiction over crimes unless failure of national systems; Int’l courts are meant to supplement national courts not replace them!

· 
Rational:

· 
(a) Respect for primary jurisdiction of state

· 
(b) Efficiency and practical handling of witnesses, evidence etc

· 
(c) International court is NOT necessarily the best way to enforce criminal law

· 
(d) Limited capacity/jurisdiction of ICC/other int’l courts
 

Principle embodied in art 17 of ICC treaty:

(a) Unwillingness of a state to ‘genuinely’ prosecute: Motives of the state, plus objective factors. To be considered on the basis of procedural and institutional factors NOT substantive outcome 
(b) Inability to prosecute: “…court to consider whether, due to a total or substantial collapse or unavailability of its national judicial system, the state is unable to obtain the accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings”. [art 17(3)]    

(c) Principle of ne bis in idem: Person cannot be tried for conduct that he has been tried before by the court or any other court. 

- Note exceptions within art 17 especially criteria of ‘unwillingness’ e.g. if trial was meant to shield the person criminal responsibility. 


-  Case “is not of sufficient gravity as to justify further action by the court” 


WAR CRIMES UNDER THE ICC

· Genocide:

· mass destruction of entire groups or members of a group
·  Art 6 gives description of actions that constitute genocide ( killings, causing serious bodily harm, measures intended to prevent birth and forcibly transferring children of a group to another

· Note the intent (mens rea) to destroy in whole or in part, national, ethical, racial or religious groups.

·  Distinction to be drawn between membership of above groups with that of political grouping of states 

·  Numbers involved (a group); the qualitative distinction such as destroying young females

· Circumstantial factors: acts directed towards a group, scale of atrocities, targeting, and repetitive nature of the act

· Akeyesu (systematic rape of Tutsi women, sexual violence aimed at “destroying spirit, will to live, will to procreate of the Tutsis group”. 

· Crimes against Humanity:

· Art 7 acts that are egregious and constitute serious attack on human dignity (murder, extermination; enslavement, deportation, torture, sexual violence, apartheid, forced disappearances etc)

· Widespread and systematic attack; 

· Directed at civilian population

· Intent: Knowledge of the attack (art 7(1))

· War crimes:

(a) art 8 codifies rules of behaviour that are prohibited in the conduct of hostilities (IHL inference)

(b) Nexus between conduct and armed conflict (international and internal   armed conflict)

(i) Int A conf: Grave Breaches of the Geneva Convention (art 8 (2) (a)) = wilful killing , torture extensive destruction of property. Protection extended to non combatants (hors de combat)

(ii) Other serious violations of laws of custom applicable in Int A Conf (8 (2)(b)) = attacks against civilian population, civilian objects, property, violations of principle of proportionality etc; Also codifies Hague Rules on weapons and methods of warfare

Aggression:

· 
(a) Crime under customary international law. It a crime under ICC statute but the court cannot exercise jurisdiction until parties agree to the definition and conditions under which the court may exercise its jurisdiction (art 5(2))

· 
(b) It differs with other crimes (genocide, crimes against humanity etc) because it relates to laws governing recourse to conflict (ius ad bellum)

· 
(c) Can only be committed on behalf of a state or as part of state policy (Note prohibition of use of force in UN Charter) 

Elements of Aggression:

· 
(i) Perpetrators: a leadership crime.  Responsibility attaches to leader or organiser = a person who participates in war at the policy level

· 
(ii)Conduct: act of aggression is the underlying collective act of the state committed against another state, which then gives rise to criminal responsibility of an individual

· 
(Note: should act of aggression be presumed only in context of war? How about mercenaries and PMSCs?

· 
(iii) Planning, preparation, initiation and waging (How about conspiracy- no direct reference in ICC statute) 

· (iv) Mental element: there must be intent to participate in the aggressive act. At Nuremberg, Schacht (leader of Germany’s rearmament programme) acquitted of crime against peace because it was not established that he carried out his duties as part of the Nazi plans to wage aggressive wars. (rearmament not a criminal offence under the Charter) 



Qn. ICC - Jurisdictional triggers: Art 12
The work of the Office of The Prosecutor may be triggered in three ways: 

(a) Through referrals by state party (art 14)


(b) Through UN Security Council (art 13)


(d) The Prosecutor requesting authorisation to conduct investigations (art 15)

Referrals by state (art 14)

· A State Party may refer a situation in which one or more crimes within the jurisdiction of the Court appear to have been committed


(a) Danger that divided states may use the ICC to settle internal scores


(b) Likelihood that the ICC may be overburdened


(c) Promotes acceptability of the court /has an effect of ameliorating the rigidity of sovereignty 

c) DR Congo: Ratified Statute in April 2002


(i) Referrals made in July 2002


(iii) 5 persons have been indicted so far: Thomas Lubanga 

·  Germain Katanga and Mathieu Ngudjolo Chui (Force de Résistance Patriotique en Ituri (“FRPI”); Bosco Ntaganda (Congrès national pour la défense du people) 

Investigation by Prosecutor (art 15)

· 
The Prosecutor, subject to Pre-Trial Chamber authorization, has proprio motu (own motion) authority, on the basis of information about crimes within the jurisdiction of the Court, allegedly committed by a national of a State Party or on the territory of a State Party, to open an investigation

· Example: Kenyan situation

· 
(i) Request by prosecutor to investigate

· 
(ii) In March 2010, Pre-Trial Chamber II granted the Prosecutor, authorisation to open an investigation

· 
(iii) Currently, indictment is being sought for 6 senior government officials, including the Deputy prime Minister

· 
(iv) Kenyan government is contesting the jurisdiction (admissibility) on the basis of article 17 and has sought for deferral under article 16

· 
Note: Under art 16 UNSC may defer proceedings for 12 months  

Referrals by UNSC (art 13)


The United Nations Security Council, acting under Chapter VII of the Charter of the United Nations, may refer any situation to the Prosecutor


(a) Gravity of crimes committed


(b) Impunity enjoyed by suspects


(c) Effectiveness of national prosecutions 

Example: The Darfur (Sudan) situation: 


 (i) International Commission of Inquiry on Darfur set up in 2004 (res 1564) 


(ii) Referral made to ICC pursuance to resolution 1593 of 2005, 


(iii) Sudanese sitting President, Mohammed Al Bashir was subsequently indicted

Problems for the ICC - The African Complaints 
· The ICC was created as an international court with the power to punish the most serious violations of human rights.

·  Individuals responsible for atrocities and war crimes could be brought to justice by an international body in cases where their national justice systems are either unable or unwilling to do so. 

· It was seen as a great success, symbolising the growth in strength of the human rights movement and a general appreciation that there should be an impartial and international means of prosecuting serious war criminals. 

· However, this ground-breaking project ended up being the subject of criticism.

· First of all the USA did not sign up to the ICC statute. Added to this are the Bilateral Immunity Agreements (BIA’s) that the US has made with a number of countries which prohibit the surrender to the ICC.  Iraq decided to ratify the ICC in 2005 but later reversed the decision following pressure from the United States. China has opposed the court claiming that it interferes with the nations’ sovereignty. So it was obvious from the outset that states that are not party to the statute obviously need not cooperate in this way. On the face of it, the more powerful the country the less accountable its war criminals are going to be

· In the seven years since the creation of the ICC, its focus has mainly been on Africa; specifically Northern Uganda, the DRC, the Central African Republic and Darfur. Public arrest warrants have so far been issued for thirteen suspected war criminals, four of whom are in custody awaiting trial. This seemingly exclusive focus on Africa has led to accusations of the ICC being yet another vehicle for western imperialism, and again hypocrisy

A ‘Western’ Court? 

· “Its name notwithstanding, the ICC is rapidly turning into a western court to try African crimes against humanity. It has targeted governments that the US adversaries and ignored actions the US doesn’t oppose, like those of Uganda and Rwanda in eastern Congo, effectively conferring impunity on them…”

· 
M. Mamdani, ‘The new humanitarian order’, The Nation, 29 September 2008 

Points to consider:

(a) Part played by African states in the creation of the court e.g. SADC’s role. Senegal first state to ratify treaty. 31 African states are party to statute

(b) Number of African personnel at the court [Deputy President Akua Kuenyehia; Deputy Prosecutor, Fatou Bensouba (Gambian); Director of Secretariat, Medard Rwelamira (SA)]. 4 out of the 18 judges are Africans

(c) Most cases are referrals by states.

(d) Complementarity (art 17) 

Undermining African Peace Initiatives

· That ICC processes should respect a ‘harmonised approach to Justice and peace’

· Deferral of Sudan investigation (art 16)

· Creation of an African Court to deal with African issues (African solutions to African problems)

·  Points to consider
(a) The dichotomy of Peace and Justice

(b) Role of international community: Giving peace a chance 

(c) Considerations under art 53 (whether crime is committed within courts jurisdiction; complementarity precludes admissibility; interests of justice militates against investigation) 

UNSC: Double Standards? 

· Arises out of the relationship between the UNSC and the ICC (referral and deferral: art 13 and 16)

(a) Hypocrisy of US and the political abuse of art 16

(b) The Sudan referral and the role of AU in reform of UNSC (composition)

(c) Does it help to conflate role of ICC with the unrepresentative character of the UNSC?

(d) Should deferral under art 16 be a matter of course? 

Indicting Sitting Head of State:  Is it an arrogance of power?

· Immunity of head of state

· Art 27 (1) removes functional immunity (heads of state and government).

· Art 27 (2) removes personal immunity (traditional doctrine of personal immunity)

· Art  98 provides that state is not obligated to hand over persons to the court if doing so would be “inconsistent with its obligations under international law with respect to the state or diplomatic immunity of a person…of third state , unless the court can first obtain the cooperation of that third state for waiver of the immunity” 

·  Pinochet Case: The H of L found that under international law, serving heads of state retain ratione personae (personal immunity). Pinochet was thus denied immunity. Moreover, torture was an international crime so cannot constitute  an act committed in performance of official function

· Democratic Republic of Congo v Belgium (Arrest Warrant Case, 2002 ICJ Reports 3): Immunity from domestic prosecution of international crimes (ratione materiae)

· Charles Taylor (SL Tribunal): Role of UNSC and its Chapter VII powers 



Qn.Critically analyse the differences between public international law and municipal law, and then indicate whether public international law should be regarded as law. (12)
Introduction 

When the question of differences between municipal (domestic) law and international law is addressed, one has to, take into account the absence of a law-making body, an executive as well as the lack of law enforcement bodies and agencies in the international law sphere. 
· Nature 

· Public law - is international in nature. It is a law of a sovereign over those subjected to his sway
· Private- As a rule, Private is national or municipal in character. Except when embodied in a treaty or convention, becomes international in character. It is a law, not above, but between, sovereign states and is, therefore, a weaker law.
· Settlement of dispute 

· Public int- disputes are solved thru international modes of settlementlike Negotiations and arbitration, reprisals and even war processes.
· In domestic legal systems we are accustomed to the notion of individual responsibility etc.  This may not be so in IL…

· The idea of collective responsibility; that dealing with transgressors is the responsibility of the collective and not one state
· It may be argued that there is in fact a legislature in international law in the form of the General Assembly (GA) of the United Nations (UN). Yet the GA cannot make binding resolutions. Its resolutions have the power of recommendations.

· Since the Security Council (SC) of the UN can in fact take binding resolutions, it may be argued that it plays the role of an international executive. However, the Council can only take binding resolutions with regard to matters that fall within the ambit of article 25 of the Charter of the United Nations, i.e. when there is a threat to international peace and security.
· Another question that cast doubt on whether international law really qualifies as law is the absence of regular sanctions that may be resorted to in the event of breach of rules taking place. There is no powerful central authority capable of enforcing rules of international law. Some theorists argue that this weakness is not fatal for international law since some domestic legal rules are also often not observed.
· In addition to the above point, international law is not completely without any sanction. The Security Council for does have powers under chapter VII of the UN Charter to take action against a state whose actions constitute a threat to international peace. This sanction was resorted to on two occasions: during the dispute between Britain and Rhodesia in 1966 and against Iraq after its invasion of Kuwait in 1990.
· The International Court of Justice (ICJ) fulfils the judicial function within the system of public international law. There are also other multinational judicial tribunals such as the European Court of Human Rights and the International Criminal Court. However, the international judiciary suffers from an inherent defect in that it has no compulsory jurisdiction and can adjudicate disputes only if parties consent thereto.
·  States usually only consent to jurisdiction if disputes are relatively minor since they are reluctant to risk vital interests in international tribunals.
Qn tacking into account the comparison between international and domestic law as well as the comparison relating to legal sanctions, Is International Law Really Law?
(8)
· The above comparison between international and domestic law as well as the comparison relating to legal sanctions pose the question whether international law really qualifies as law
· Positivist scholars, such as John Austin, define law as commands of political superior to an inferior, backed by the threat of punishment. On the account of that, Austin argued that international law was, at best, positive morality but not law as such.
· Sir Frederick Pollock took an opposing view, arguing that the essential ingredients of a legal system are the existence of a political community and the recognition by its members of settled rules binding upon them. 
· If this formulation is compared with the current reality, one may note that international law does in fact have:

(i) community (of states);



(ii) a settled body of rules;

(iii) (iii) the rules are regarded to be binding

· These rules might be breached occasionally, but they are consistently observed as testified by diplomatic and consular practice and recognised and enforced by municipal courts including South African courts.

· If this view is taken, international law proves to be enforced because it is regarded as binding and as such constituting a proper legal system. It should be added that most states are in fact consistently in observance of the rules of international law. 

· There are instances of blatant breaches of international law which usually make for major international news events but that does not detract from the fact that numerous other rules contained in a mounting number of treaties and rules of customary international law are in fact observed.

Qn Distinguish between the monist and dualist theories of international law. (7)

(i) Monism
· International  law and domestic law is one pool
· Pyramid system with international law at the top
· International law validates and invalidates domestic law
· Conflict: international law prevails
· Note: Absolutist monist position is untenable (doctrine of incorporation/harmonization theory)
· Monism influenced by:

- ethical concerns (e.g. human rights)

- formalistic legal reasoning (derived from Kelsinian thinking): International thus seen 

              as the basic norms of the legal order

(ii) Dualism
· International law and Domestic law are separate fields.
· Evidenced by different sources & different subjects
· Therefore, you cannot directly apply international law in domestic law.
· International rules cannot modify national rules
· Must be an act of transformation for international law to apply in domestic law.
· Note: Dualist stress the importance of state and that international law should not be applied but with the consent of state 
· The distinction between the approaches of Monism as opposed to Dualism provides the theoretical framework for developing an understanding of the relationship between international and domestic law.

· Proponents of Monism include Kelson and Vedross, who favoured the so-called doctrine of incorporation. This implies that international law is directly applicable in domestic law and that no act of incorporation (or act of transformation) is required in order to import international law into domestic law.

· Triepel, Anzilotti and others are proponents of dualism, arguing that public international law and domestic law are two different legal systems, and that international law can therefore only apply in domestic law once the international law has been transformed into domestic law and as such incorporated into the municipal law system.

· The harmonisation theory seeks to combine the above contenders, holding that customary law applies directly in the domestic legal system as common international law, whilst treaties, on the other hand, apply only after express incorporation of international law into the domestic system has been effected

Question 1

(a) Enumerate the acts by which a state signifies its willingness to be bound by a treaty.(10)

· The consent of a State to be bound by a treaty may be expressed by signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or accession, or by any other means if so agreed. 

· In terms of Article 12, Consent to be bound by a treaty can be expressed by signature. The consent of a State to be bound by a treaty is expressed by the signature of its representative when the treaty provides that signature shall have that effect.

· In terms of Article 13, Consent to be bound by a treaty can be expressed by an exchange of instruments constituting a treaty. The consent of States to be bound by a treaty constituted by instruments exchanged between them is expressed by that exchange when: the instruments provide that their exchange shall have that effect; or it is otherwise established that those States were agreed that the exchange of instruments should have that effect. 

· In terms of Article 14 Consent to be bound by a treaty can be expressed by ratification, acceptance or approval. Ratification means formal endorsement by the state in addition to the signature. The period between signing and ratification allows the state to reconsider its position and to put in place domestic legislation or go through domestic adoption process.  

· States are not bound by treaties which they have not ratified but they must refrain from acts that defeat the ‘object and purpose of the treaty.’ 

· By Accession. In terms of Article 15, Consent to be bound by a treaty can be expressed by accession.  Accession occurs when a state which did not participate in the negotiation of a treaty (and which was not one of the original parties) at a later state becomes a party to it. Accession is possible provided that the treaty concerned allows states to accede to it. Accession clauses are common in multilateral treaties, the aim of which is to achieve as wide agreement as possible and co-operation on a particular question.

· According to Durgard, The consent of a State to be bound by a treaty is expressed by accession when: the treaty provides that such consent may be expressed by that State by means of accession; or when it is otherwise established that the negotiating States were agreed that such consent may be expressed by that State by means of accession. 
· By a reservation. A state may become party to a treaty even though it does not consent to all its provisions. This occurs when a state makes a reservation to one or more of the provisions in the treaty. Article 19 to 23 of the VCLT set out the position regarding reservations
 (b) Can a treaty create rights or impose obligations on “third parties”? (10)

· The general rule is that international agreements bind only the parties to them. This is based on the fundamental principles of sovereignty and independence of states. 
· Art 34 of VCLT provides that a treaty does not create either obligations or rights for third states without consent. One exception could be where the provisions of the treaty have become customary international law e.g. in the law relating to warfare adopted by the Hague Conventions. 

· Art 35 notes that an obligation may arise for a third state from the term of a treaty if the parties to a treaty so intends and the third state expressly accepts the obligation in writing. This then may lead to a collateral treaty, which will then form the basis for the third states obligations. Note that the obligations here can be revoked or modified by the consent of the parties and the third state.
· Art 36 deals with the allocation of rights to third parties. It provides that: 
A right arises for third states from a 
provision of a treaty if the parties to the treaty intend the provision to accord that 
right either to the third state, or to a group of states to which it belongs, or to all states, and the third state assents thereto. Its assent shall be resumed so long as the contrary is not indicated, unless the treaty otherwise provides 
Qn Explain what is meant by Ius Cogens as used in our law of public relations.(4)


· Ius cogens are by definitions peremptory norms of international law, recognised by states of the international community and regarded as so fundamental that no denial or derogation is permitted. Ius cogens is currently recognised in article 53 of the Vienna Convention on the Law of Treaties. The article rules void a treaty which is concluded in conflict with a peremptory norm of general international law. 

· There is agreement on the nature of ius cogens but not on which principles of international law fall within the ambit of ius cogens.
Qn 1 Explain the Obligations Erga Omnes ( 3)
· 
(a) The obligation which the state owes to the international community as whole on the enforcement of which all states have an interest.
· 
(b) Enforced only in unlawful aggression, genocide and human rights violations

(c) Under what circumstances may states invoke the doctrine of Rebus sic Stantibus to support their termination of a treaty? (10)
· The doctrine of Rebus sic Stantibus is contained in art 62 of VCLT.
· Article 62 of the VCLT provides that a fundamental change in the circumstances which has occurred with regard to those existing at the time of the conclusion of the treaty may not be invoked as a ground for termination or withdrawing from the treaty.
· However, the doctrine of Rebus sic Stantibus provides that a fundamental change in the circumstances may be invoked as a ground for termination or withdrawing from the treaty if  the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty and the effect of the change is to radically transform the extent  of the obligations still to be performed under the treaty
· It is crucial to note that the doctrine of Rebus sic Stantibus may not be invoked as aground for terminating or withdrawing from a treaty: 
(a) If the treaty establishes a boundary ; or 
(b) If the fundamental change is the result of a breach by the party invoking it either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty
Qn How Does a State Become Bound by a Treaty?

· In general, states parties to the international human rights treaties express their consent to be bound by a particular treaty by a two-step process, first, signature and then ratification or accession. 
· A state that signs a treaty signals its intention to become bound by its provisions and must refrain from acts which would defeat the object and purpose of the treaty. 
· The state does not actually become bound by the treaty until it ratifies it.

· For a treaty to enter into force for a particular state, the ratification or accession must be deposited. 
 (d) write a short note on reservations in respect of international treaties.. (10)

· A state may become party to a treaty even though it does not consent to all its provisions. This occurs when a state makes a reservation to one or more of the provisions in the treaty
· In the normal course of events a reservation to a particular provision will have the effect that the provision involved is not binding upon the reserving party
· Previously reservations were allowed only when other state parties consent to it. Article 19 of the VCLT now provides that reservations may be made unless the treaty involved prohibits it or when the reservation is not compatible with the object and purpose of the treaty
· A reservation made by one contracting party to a multilateral treaty may be objected to by other parties. Such objections may have one of two effects:
 either that the treaty as a whole does not enter into force between the reserving and the objecting party, provided that the objecting party clearly expresses that intention.

· Secondly it may exclude the operation of the provision in question between the two states.

· According to Durgard, Reservation modifies the treaty between states who accept the reservation and the reserving state. More so, States which object to the reservation may exclude the operation of the treaty between itself and the reserving state. But this must be stated categorically, otherwise if it is merely objects without opposing entry into force of the treaty as between itself and the reserving state, then the treaty will not apply to the extent of the reservation. 

· Kennedy v. Trinidad and Tobago that a reservation that is contrary to the objects and purpose of a treaty is null and void.


Briefly discuss under what circumstances can a treaty be invalidated. In your answer, discuss also how a treaty can be terminated. (5)

      Invalidation of a treaty

· The question of the invalidation (voidness and voidability) of treaties is dealt with in article 46 to 53 of the VCLT
· Treaties may be invalidated on the ground that a state entered into a treaty which is in violation of its internal law. “The violation was manifest and concerned a rule of its  internal law that is of fundamental importance”
· material error relating to an essential aspect of the treaty at the time of its conclusion provided that the state denying the treaty did not through its own conduct contribute to the mistake. The mistake must form an essential basis of its consent to be bound.
                        According to Durgard, in the case of an error it 

                        cannot invoke invalidity unless the error relates to a   

                       fact which was assumed by that state to exist at the  

                       time when the treaty was concluded and formed an

                     essential basis of its consent to be bound.
· Fraudulent conduct by one state inducing another to conclude a treaty is also a basis for the invalidation of the agreement.

· A treaty may also be invalidated if the consent thereto has been procured through the corruption of the representative of that state.

· Mistake, fraud and corruption appear to be grounds for viodability. Coercion on the other hand seems to render a treaty void ab initio. A treaty will be void if consent thereto has been procured as a result of coercion of the representative of the state through acts or threats directed against the representative.

· A treaty is void if it is in conflict with the ius cogens.  Art 53 declares a treaty to be void if it conflicts with peremptory norms of general international law e.g. prohibition on the use of force, genocide, torture, racial discrimination, slavery, suppression of self-determination
Termination of a treaty 
· The VCLT has various provisions (article 54 to 64) relating to the termination and the suspension of the operations of treaties.
· Treaties cannot be terminated unless a treaty contemplates termination or the parties agree thereto. 

· Material breach. Violations of a term essential to the accomplishment of the purpose of a bilateral treaty by one of the parties entitle the other to terminate or suspend the treaty.e.g. the termination of the mandate for South West Africa in 1966 by the UN GA Res 2145(XXI). According to the Court, South Africa had repudiated the mandate by refusing to account for the administration of the territory. 

· Supervening impossibility of performance. Supervening impossibility of performance entitles the parties to cancel an agreement permanently (if the impossibility is permanent) or to suspend it (if the impossibility is temporary). Strictly speaking the obligations under a treaty simply lapse automatically in the event of supervening impossibility.

· Change in circumstance - Article 62 of the VCLT provides that a fundamental change in the circumstances which has occurred with regard to those existing at the time of the conclusion of the treaty, and which was not foreseen by the parties, may not be invoked as a ground for termination or withdrawing from the treaty unless the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty and the effect of the change is to radically transform the extent  of the obligations still to be performed under the treaty
· It is also crucial to note that A fundamental change of circumstances may not be invoked as aground for terminating or withdrawing from a treaty: 
(a) If the treaty establishes a boundary ; or 
(b) If the fundamental change is the result of a breach by the party invoking it either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty
· The effect of war and conflict on treaties: in such circumstances, parties may not be in a position to fulfil the treaty obligations. For example in the case of extradition, In Harsken v President of the RSA, the Cape Provincial Division held that: a treaty is not abrogated by the outbreak of hostilities between the parties but merely suspended... 
Question 3

(a) Briefly discuss three attributes of a state under the Vienna Convention on the Law of Treaties. (5)

· Defined borders

· Effective government

· Power to participate in foreign affairs 
Qn. With reference to relevant authority, explain three approaches that can be used in the interpretation of treaties (15)
· Generally, treaty interpretation follows the same patterns as in municipal law. 
· There are 3 broad approaches: 

(i) The textual, 

(ii) Teleological and 
(iii) The intention of the parties. 

· (I) Textual: this is the literal approach favoured by formalists and positivists. 
· Art 31 of VCLT provides that a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its objects and purpose. 
· There are three elements in this regard: the text, context and objects and purpose. 
· In Libya/Chad case the ICJ stated that: 
Interpretation must be based above all 
upon the text of a treaty. 
· If treaty provisions are clear, no need to seek other ways of interpreting it. 
· The teleological- The textual approach is somewhat fused with the teleological which emphasizes the ‘object and purpose’ of the treaty. Here the ambiguities in the treaty are resolved by looking at the object and purpose of the treaty. 

· Presumed intention: The interpretation takes into account what the presumed intention of the parties could have been. These can be inferred from:
· 
 (i) the text itself 
· 
(ii) the preparatory work and,
· 
(iii) Historical records of the treaty. Art 32 permits recourse to “supplementary means of interpretation including the preparatory work of the treaty and the circumstances of its conclusion”. 
· The question of subsequent practice by parties has equally become important in resolving ambiguities in treaty provisions. 
· In the Qatar v Bahrain Case the question was whether the parties had entered into an agreement that would permit them to bring their case to the ICJ without express approval of the other. 
· The court noted that the TP were fragmented and could only be used with caution. It then proceeded to concluded that unilateral application to the court was legitimate in this instance. 
· The dissenting view of Judge Schwebel raised the question as to whether the Court could defer from considering the TP only on the basis of their fragmentation. In his view the content of TP were sufficient to infer intention of the parties throughout the treaty negotiations.


Qn. Define ius cogens and explain the effect of this concept on the validity of a 
treaty 










(10)

Ius cogens is defined in the Vienna Treaty Convention as

a)
an obligatory rule (of)

b)
general international law (which is)

c)
accepted and recognised by the community of states as a whole (as)

d)
a rule from which no deviation is allowed (and)

e)
which can be altered only by another norm or rule of the same kind

· States cannot “contract out” of ius cogens - it is absolutely binding on all states whether they like it or not.  The only rule more of less generally accepted as ius cogens is the prohibition on the use of force.

·   A treaty which conflicts with an existing norm of ius cogens is void from the outset.  No treaty comes into existence.  However, if a treaty is already in existing and a new rule of ius cogens then develop, the treaty isn’t void - performance which has already been rendered is perfectly valid, but there can be no further performance.

Qn List the differences between public international law and municipal law
(5)

	Municipal law
	Public International law

	Full legislative body.  The legislature enact rules of law which the citizens must obey
	No legislative body with the power to enact rules binding on all states.  Rules are to be found in agreements between states (treaties) and in international custom

	Full executive machinery for enforcement of judgments and police force to enforce the law
	No executive authority with a police force at it’s disposal to enforce the rules - poorly developed sanctions

	Fully developed judiciary
1.  Precedent system applies

2.  Nemo judex in sua causa
	There is no court to enforce PIL

1.  No precedent system

2.  State judge in own case

	Subjects are individuals
	Subjects are generally states




Qn Discuss fully, using the facts above and relating them to international case law, whether Lesotho has violated a norm of public international law and what body South Africa should approach to enforce it’s claim
(20)

· For Lesotho to have violated a norm of public international law, the violation must be based on either a treaty or custom.  In the above case there was no treaty between Lesotho and South Africa.  We will therefore have to consider whether Lesotho violated a custom of public international law.

· For a custom to arise two requirements must be met, usus and opinio iuris.  In the Asylum case usus is defined as “constant and uniform usage”.  In terms of the North Sea Continental Shelf cases a state must feel that if it did not comply with the usage it would be committing an international “wrong”, it would be breaching public international law.  Following a rule simply because you feel that it is morally correct, is not sufficient.  This case also states that universal acceptance is not necessary.
· A practice which has continued for 30 years is surely “constant and uniform” enough to create a custom.  Lesotho declared expressly that it was legally bound to re-open the pumping station, the legal obligation demanded by opinio iuris.  So yes, there is a customary rule and by closing the station a second time, Lesotho is violating the rule and South Africa has a claim and should approach the International Court of Justice to settle the dispute.

· The fact that only two states are involved is of no concern.  The Passage over Indian Territory case confirms that regional customs are possible and that these can develop between two states.
Qn Discuss fully the interpretation of treaties in terms of the VC  (15)

· Treaty interpretation is governed by articles 31, 32 and 33 of the Vienna Convention.  There are broadly three approaches to treaty interpretation:
1.
The literal/textual approach - concentrates on the actual text of the treaty and reflects a positivist approach.  This approach was used in the South West Africa, Second Phase Case.

2.
The teleological approach - interprets the treaty to give effect to the purpose for which it was concluded. This approach was followed in South West Africa cases

· Article 31 of the VC recognizes both the textual and teleological approaches by providing that treaties shall be interpreted in good faith in accordance with the ordinary meaning of the words used in context, bearing in mind the object and purpose of the treaty.  These are the primary means of interpretation.

· The intention of the parties approach receives support from article 32, which permits recourse to ‘supplementary means of interpretation, including the preparatory works of the treaty and the circumstances of it’s conclusion’.

· Like municipal law, international law knows no hierarchy of rules of interpretation.  Instead judges are allowed to select the approach which he considers most appropriate in the circumstances of the case.




Qn. Discuss fully, with reference to case law and relevant legislation, the so-called “commercial transaction” exception to the right of a foreign sovereign state to claim immunity before a South African court
 (12).

- What is a commercial transaction?  The Act provides that a “commercial transaction” is:
1.
Any contract for the supply of services or goods

2.
Any loan or other transaction for the provision of finance and any guarantee or indemnity in respect of such loan or other transaction

3.
Any other transaction or activity of a commercial, industrial, financial, professional or similar nature into which the foreign state enter, otherwise than in the exercise of sovereign authority.
But does not include a contract of employment between a foreign state and an individual.

· A foreign state will not be immune from the jurisdiction of a South African court in proceedings relating to ‘commercial transactions’ entered into by a state.  

· However, states are immune as far as governmental public activities (acta iure imperii) are concerned.  The general rule in the Foreign States Immunities Act (FDIA) is that one uses the nature of the act rather than it’s purpose to determine whether or not it can be classified as imperii. 

·  For example, if a foreign state concludes a contract with a SA Company to supply army boots and then refuses to pay, will the foreign state be able to raise immunity in a subsequent action. 

·  If we apply the nature of the contract we will find that we are dealing with a normal contract of sale, which will not attract immunity, but if  we apply the purpose of the contract, things will be different.  In this case we have to ask what purpose the boots serve.

·   Without boots the army cannot function, and the army is there for the defence of the state.  The contract of sale would therefore be classified as a governmental act which will attract immunity.

- The American Case Victory Transport Inc laid down certain acts which can be regarded as imperii.

a)
internal administrative acts

b)
legislative acts

c)
acts related to the armed forces

d)
acts related to diplomatic activity

e)
public loans



On 11 September 2001, Islamic Extremists flew two passenger aircraft into the World Trade Centre in New York, United States of America, destroying the heart of Manhattan and killing thousands of innocent civilian Americans.  The United States retaliated by declaring “war” on terrorism and bombing Afghanistan where the leadership of the Islamic Group were living.  Assess the appropriateness of the American response in terms of the requirements set by international law for the following enforcement measures

(I) Reprisals


(5)

Reprisal action requires a prior unlawful act against the claimant state by the target state, a failed attempt to secure redress by other means, and a proportionate response.  The Islamic Extremists acted unlawfully, the United States retaliated by bombing Afghanistan without attempting to first find a peaceful solution.  The 1970 Declaration on Principles of International Law declares that “states have a duty to refrain from acts of reprisal involving the use of force”.  Whether the response was proportionate is debatable.  In my opinion the United States acted unlawfully.

(II) Self-defence 

· Articles 2(3) and (4) of the Charter provide that states must settle their disputes peacefully, it further provide for a general prohibition on the use of force.  Article 51 allows for individual or collective self-defence.

·   This action is allowed only against an armed attack and must be reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council to take at any time such action as it deems necessary in order to maintain or restore international peace and security.

· The purpose of the attack must be to defend yourself, and must not contain some hidden agenda.  The measures used must be in proportion to the threat posed.

· The United States was unaware that the attack was going to take place.  The question is then - must you wait until you are actually attacked before you act or, if you see the attack is imminent, can you defend yourself before you are actually harmed.  This action is known as a pre-emptive strike or anticipatory self-defence.
· In my opinion the United States acted in self-defence.  Whether the response attack on Afghanistan was proportionate is debatable.  One could argue that it was, but the attack on the United States was carried out by a handful of Islamic extremists, and I am sure that it could have been resolved peacefully.
The trend in Public International law is however, to restrict immunity where possible.



Qn. Discuss fully the legal consequences of the reservation on the operation of the treaty between the various states

(15)

- A reservation is an offer by the reserving state to the other parties to a multilateral treaty, proposing that the agreement between them will have certain content.

- Article 19 of the Vienna Convention on the Law of Treaties provides that a state may accept a treaty subject to reservations unless

a)
The treaty forbids reservations

b)
The treaty allows only certain reservations (and the proposed isn’t one of them)

c)
The reservation proposed is contrary to the object and purpose of the treaty

· The general rule therefore is that all treaties can be accepted subject to reservations.  Treaties are consensual and a proposed reservation is an offer.  The other parties to the treaty can therefor either accept or reject the reservation.  Failure to object to a reservation is taken to mean tacit consent to the reservation.

· Mozambique accepted the reservation, Angolo, Botswana and Uganda did not respond to the reservation (this means they tacitly accepted the reservation).  In this case the entire treaty applies between the parties BUT, the provision in the original treaty to which the reservation has been entered will be replaced by the provision in the reservation.

· South Africa rejects the reservation.  This must be done expressly.  If a state rejects a reservation, the reservation does not come into operation between the reserving and the rejecting state, because their is no consensus BUT the clause to which a reservation is entered also cannot apply, again there is no consensus. 

·  This clause is then removed from the treaty between these two parties.  The rest of the treaty applies between these parties.  If a vacuum arises from the cancellation of the clause, customary international law will apply to that aspect.

· REMEMBER.  Treaty obligations between all non-reserving parties remain unaffected by the reservation.



With reference to recent international and municipal case law and legal developments (resolutions) discuss critically the extent to which international law developments regarding head of state immunity are reflected in the SA Diplomatic Privileges and Immunities Act










(15)

Section 4 of the Diplomatic Immunities and Privileges Act provides that a head of state is immune from the criminal and civil jurisdiction of the court of the Republic, and enjoys such privileges as

a)
heads of state enjoy in accordance with the rules of customary international law

b)
are provided for in any agreement entered into with a state or government whereby immunities and privileges are conferred upon such a head of state

c)
may be conferred on such a head of state by virtue of section 7(2) 
In the Pinochet case the House of Lords found that a serving head of state was entitled to absolute immunity, but that a former head of state (as in Pinochet’s case) was entitled to immunity only for acts performed in the “exercise of his functions as head of state, and because the acts complained of, in this case mass torture and human rights violations, did not fall within the office of a head of state, he no longer enjoyed immunity.

In the Ghaddafi case a complaint was filed that the Libyan government was involved in the bombing of a UTA aircraft which caused the death of 156 passengers and 15 crew members.  The court in this instance accepted a plea of immunity and declined jurisdiction.

There is a growing international pressure for heads of state to be liable for their actions.  The immunities from Jurisdiction and Execution of Heads of State and Heads of Government in International law is interesting.  At the moment the provisions of the resolution comprise a source of non-binding soft law.  In this resolution immunities are restricted to the minimum.  The head of state remains subject to private law that protects creditors and other individuals.  It also states that the head of state has no immunity regarding the misappropriation of his own state’s assets.

The main provisions of the resolution are the following:

1.
For the period in which they are in office, heads of state enjoy personal inviolability and absolute immunity from criminal jurisdiction

2.
A former head of state enjoys inviolability or immunity solely in respect of acts which are performed in the exercise of official functions

3.
It is expressly stated that he may be prosecuted for

a)
acts constituting a crime under international law; or

b)
misappropriation of the state’s assets or resources

If these requirements meet the requirements for customary international law (usus and opinio juris) then SA, in accordance with the DIPA, will also consider the head of state liable in certain circumstance.


List the differences between Public International law and municipal law

(10)

	Public International law
	Municipal law

	There is no legislator in PIL
	Full legislative process

	There is no court to enforce PIL
1.  No precedent system

2.  State judge in it’s own case
	Fully developed judiciary

1.  Precedent system applied

2.  Nemo judex in sua causa

	No executive to enforce judgments.  There are poorly developed sanctions
	Full executive machinery for enforcement of judgment

	Subjects are generally states
	Subjects are individuals or legal persons


Qn. Differentiate between Impossibility of performance and Rebus Sic Stantibus
(10)

Impossibility of performance

· A material breach of a treaty, ie. the violation of a term essential to the accomplishment of the purpose of the treaty or a repudiation not sanctioned by the Vienna Convention, entitles the other party to invoke the breach as a ground for terminating the treaty.  In terms of Article 61 of the Vienna Convention a state may invoke a ground of impossibility of performance if 

The object indispensable for the performance is

i)
permanently destroyed; and

ii)
it isn’t the fault of the party raising the impossibility

- Customary international law recognizes the right of a state to terminate a treaty where there has been a fundamental change in the circumstances which formed part of the treaty.  Article 62 of the Vienna Convention regulates change of circumstances.  This section provides:-

1.
The fundamental circumstances are those which existed when the treaty was concluded
2.
A change in circumstances must have occurred

3.
The change must not have been foreseen by the parties at the time the treaty was concluded.

As a general rule a change of circumstances does not give a state a right to terminate the treaty, however, there are exceptions

a)
if the existence of the circumstances was an essential basis for the conclusion of the treaty, and

b)
if the change radically effects the obligations under the treaty

the change may give rise to a right to terminate the treaty,

· It must be noted that rebus sic stantibus may not be raised in treaties establishing boundaries or by the party responsible for the change.

Qn Briefly explain the three most important ways in which a state can express consent to be bound by a treaty  (5)

1.
Certain people are presumed to bind a state because of the positions they hold (ex officio), they are

a)
Head of State

b)
Head of Government

c)
Minister of Foreign affairs

d)
Head of diplomatic mission

e)
State representatives at treaty making conferences

2.
Although in principle treaties come into operation on signature, this is not always the case.  Most treaties have the additional requirement of ratification.  Ratification means that after the treaty has been signed, the state has a ‘second change’ to confirm (ratify) it’s intention to be bound.

3.
A state can accent to a treaty.  This means that a state which was not a party to a original treaty may become a party.  This it does by depositing a notice of accession.  The original treaty must allow for accession and the parties to the original treaty must agree to the ‘new’ state joining the treaty.

Qn . Discuss the element usus as a requirement for customary international law (10)

While states give their express consent to be bound by a rule when they enter into a treaty, consent of states to a customary rule is inferred from their conduct.  There must be a general practice among states for custom to develop.  This requirement is defined in the Asylum case as “constant and uniform usage”.

· In order to establish whether a usage has developed it is necessary to look at a number of elements, for instance:-

Repetition

· Here we will have to consider the nature of the rule involved.  If the rule effects most states, a greater number of repetitions will be required.  If the rule effects only a few states, fewer repetitions will be required.

Time
· Here again the nature of the rule must be considered.  By nature, custom is a slow process but it could also develop quickly.

The number of states involved

· A custom can develop between only a few states.  Although the court in Nduli v Minister of Justice suggested “universal acceptance”, subsequent South African decisions indicated that “general acceptance” is sufficient.

· In S v Petane the court held that if a state persistently objects to a particular practice while the law is still in the process of development, it cannot be bound by any customary rule that may emerge from such a practice.  However, in the bad old days South Africa persistently objected to treating apartheid as a violation of customary law.  But the prohibition of apartheid is a peremptory norm (ius cogens) and no state can contract out of ius cogens,

· How do we know if a usage exist, the answer is simple, anywhere that reflects the practice of the state, this can be found in newspapers, court decisions, opinion of law advisers etc.




Discuss the compatibility of this reservation with the Vienna Convention on the Law of Treaties
 (4)

The answer to the above lies in article 19 of the VC.  This article provides that a state may accept a treaty subject to reservations unless
a)
the treaty forbids reservations

b)
the treaty allows only certain reservations (and the one proposed isn’t one of them)

c)
the reservation proposed is contrary to the object and purpose of the treaty

It is clear from the facts that the object and purpose of the treaty is to eliminate all forms  of discrimination against women.  Libya’s reservation is subject to the fact that the treaty cannot conflict with it’s law on the personal status of women as derived from the Islamic Sharia.   The treaty is not compatible with the Vienna Convention, the other parties to the treaty can therefore not accept Libya’s reservation.
2.
How will the reservation affect the relationship between:

a)
the reserving state and states that accept the reservation

(2)

The entire treaty applies between the parties, BUT, the clause in the treaty to which the reservation has been entered will be replaced by the clause in the reservation
b)
the reserving state and the states that reject the reservation

(6)

Rejection of a reservation must be express.  If a state rejects a reservation, the reservation does not come into operation between the parties (there is no consensus) BUT, the clause to which the reservation is entered can also not apply, again there is no consensus, and it is removed from the treaty for those parties.  

· If a vacuum arises from the cancellation of that clause, customary international law will apply to that aspect.

· The rest of the treaty applies between the parties.  If the state rejects the reservation and the treaty coming into operation, the treaty will not operate between the parties.

c)
the accepting and rejecting states





(2)

The relationship between the accepting and the rejecting states will be unaltered; the treaty will apply normally between the parties.

Qn Discuss the bases of jurisdiction in public international law  (15)

- The exercise of jurisdiction is a “direct and substantial connection” between the state concerned and the events involved in the dispute.  The international community therefore has developed certain, more specific, criteria in terms of which the exercise of jurisdiction by a state would be acceptable, these are:
1.
Jurisdiction over all criminal acts that occur within it’s territory (territoriality)

2.
Jurisdiction where a crime is commenced within it’s territory and completed in another state

3.
Jurisdiction over aliens who have committed acts abroad that are considered prejudicial to it’s safety and security.

4.
Jurisdiction over own nationals wherever they act

5.
Jurisdiction over a person who commits an offence abroad which harms one of it’s own nationals

6.
Jurisdiction over a crime committed abroad in violation of it’s own national laws.  In the event of international crimes, crimes against humanity, any state may claim jurisdiction
Qn .Discuss the approaches to treaty interpretation in international law and illustrate how these approaches are reflected in the Vienna Convention on the Law of Treaties
  (15)

- Treaty interpretation is governed by articles 31, 32 and 33 of the Vienna Treaty Convention.  There are basically three approaches to treaty interpretation.

1.
The textual approach - which gives effect to the literal or grammatical meaning of the words and is the approach favoured by formalists and positivists.  This approach was used in the South West Africa, Second Phase case/

2.
The teleological approach - this approach emphasizes the object and purpose of the treaty - this approach was used in the Legal Consequences for States of the Continued Presence of South Africa in Namibia case.

3.
The intention of the parties approach

· Section 31 recognises both the textual and teleological approaches in providing that a treaty is to be interpreted ‘in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of it’s object and purpose’.
· Section 32 supports the ‘intention-of-the-parties approach’, which permits recourse to ‘supplementary means of interpretation, including the preparatory works of the treaty and the circumstances of it’s conclusion.

· Section 31(3) allows consideration of ‘any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding it’s interpretation.
· Like municipal law, international law knows no hierarchy of rules of interpretation and the judge is allowed to select the rule or approach which he considers most appropriate in the circumstances of the case.
(b) What do you understand under the term ius cogens  (5)

Ius cogens is defined in the Vienna Treaty Convention as:

· “an obligatory rule of general international law which is accepted and recognised by the community of states as a whole as a rule from which no deviation is allowed and which can be altered only by another norm or rule of the same kind”

·  It therefore means that it is a rule that is peremptory and no state can “contract out” of ius cogens.  The only rule more or less generally accepted as ius cogens is the prohibition on the use of force.

Qn It is 2020 in South Africa.  The new African Alliance Party for Change (NAAPC) is in power.  The party decides to implement a new policy aimed at “speedy redistribution of land”.  The government subsequently enacts the Land Redistribution Act 68 of 2020.  In terms of the Act the Minister of Land Affairs may expropriate land for public purpose or in the public interest which, under the definition section, includes redistribution.  Further, under the Act, the Minister may decide the amount payable for compensation.  Mr. IN Fringed, a farmer in the Orange Free State whose farm has been expropriated with no compensation, claims that the action of the Minister violates his constitutional rights.

Using section 39 of the Constitution fully discuss the merits of Mr. Fringed’s claims (25)

· It is 2020 in South Africa and the question relates to section 39 of the Constitution, we can therefore safely presume that the 1996 Constitution is still relevant.

· It is not clear from the facts of the question whether Mr. IN Fringed is a national of South Africa.  Mr. IN Fringed claims that the action of the Minister of Land Affairs violates his constitutional rights.  If Mr. IN Fringed is a South African national, his remedy will lie in South African law.

· Firstly, we will have to establish whether a human right has been infringed.  In order to do this, we have to consult Chapter 2 of the Constitution.  Section 25(2) of the Constitution provides that property may be expropriated, subject to compensation being paid and section 25(3) provides that the amount of compensation must be just and equitable, having regard to all relevant circumstances.

· We have now established that a Chapter 2 right has been violated, and where a Chapter 2 rights has been violated, the Constitution provide that section 39 governs the interpretation of the right.

Section 39 provides as follows:

(1)
When interpreting the Bill of Right, a court, tribunal or forum

(a)
must promote the values that underlie an open and democratic society based on human dignity, equality and freedom.

(b)
must consider international law; and

(c)
may consider foreign law

- Section 39 therefore order the court to consider international law although it does not have to apply international law.  But where do we find International Human Rights law?  In order to consider international law we have to look at the sources of International Human Rights Law, these are:

1.
International documents (treaties)

Firstly, we have to look at the actual texts of the international documents in order to establish whether there is a right which corresponds to the Chapter 2 right which have been infringed.  In this instance the court must be presented with recommendations of commissions and decisions of courts established under the international documents.

2.
Foreign law
Secondly, it is necessary to consider the decisions of foreign courts in order to establish how they have dealt with a similar violation

3.
Customary International Human Rights Law

Thirdly, it must be established whether the right that has been violated complies with the international requirements for the formation of custom (usus and opinio iuris).  For instance, if it can be proved that it is a general practice among states that compensation is paid when property is expropriated and, by not doing so, it would be committing an international “wrong”, it will constitute a customary rule which will bind state.  In terms of section 232 Customary International Law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.

4.
Soft law

Lastly, we have to look at those sources which do not traditionally give rise to enforceable law as such, for instance, non-binding General Assembly resolutions; the opinions of writers and commentators on human rights.

- If Mr. IN Fringed is a foreigner, the violation will be a matter of international law.  South Africa will incur responsibility because of it’s failure to treat the foreign national according to the minimum standards of justice required for the treatment of aliens.  The basis for responsibility in this case is that South Africa has injured the plaintiff state by injuring it’s national.  In order for the plaintiff state to succeed with a claim against South Africa, it will have to prove -

1.
That the injured person was it’s national

2.
All local remedies have been exhausted

3.
The conduct of South Africa violates the rule of international law relating to the treatment of aliens

-  Expropriation of land is not prohibited by international law.  There are, however, certain basic requirements for a nationalisation to be valid in terms of Public International Law, these are:-

1.
The nationalisation must not be discriminatory

2.
The nationalisation must be for public purposes

3.
Compensation must be paid

· Section 39 provides that a court must consider international law and we therefore have to consult international law regarding the payment of compensation.  In this regard we will turn to the United Nations Resolution 1803 which requires appropriate compensation in accordance with municipal and international law, and the United Nations Resolution 3281 which requires appropriate compensation in terms of the municipal law and taking into account all pertinent circumstances.

· Section 25 of the Constitution incorporates public purpose, public interest and compensation in it’s requirements for expropriation.  The expropriation must also be in terms of general application which takes care of the non-discrimination requirement of International law.

· Section 25(3) prescribes a number of factors which have to be considered in calculating the amount of compensation.  Compared to the “benefits theory” these factors show great similarity to the way Resolution 3281 is interpreted.

· The Constitution is the highest law in the land and any legislation which is not in line with the Constitution can therefore be declared unconstitutional.  The fact that the Minister may decide the amount payable for compensation is not in line with section 25(3) of the Constitution, as this section provides for certain circumstances to be taken into consideration.

· The fact that Mr. Infringed were not compensated for the expropriation of his farm violates his constitutional right and his right under international law.



1) EXPALIN HOW THE 1969 VIENNA CONVENTION ON THE LAW OF TREATIES REGULATES THE TERMINATION OF TREATIES:

· The Vienna Convention clarified the concept of “material breach” which a party could invoke as a ground for terminating the treaty or suspending its operation.

· Under article 60 such a breach consists in:

(a) a repudiation of the treaty not sanctioned by the present Convention or

(b) The violation of a provision essential to the accomplishment of the object/purpose of the treaty.

· The principle rebus sic stantibus was restated, clarified and elaborated upon.

· In particular: (1) it was clarified that, to warrant recourse to the clause, the change of circumstances must meet 2 requirements:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty,

(b) the effect of the change is radically to transform the extent of the obligations still to be performed under the treaty.

· In addition: (2) two exceptions to its operation were enunciated: The clause cannot be invoked if:

(a) if the treaty establishes a boundary,

(b) if the fundamental change is the result of a breach, by the party invoking it, either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty.

· Jus cogens was called into play for the termination of treaties.

· Article 64: If a new peremptory norm of general international law emerges, any existing treaty in conflict with that norm becomes void and terminates.

- Provisions were also laid down to clarify the role and legal effects of withdrawal from a multilateral treaty, or termination of a bilateral treaty, upon denunciation- in instances where the treaty does not contain any clause regarding its termination or denunciation.

- Article 56 provides that the treaty is not subject to termination or withdrawal unless:

(a) it may be established that the parties had the intention of allowing for this, or

(b) a right of denunciation or withdrawal may be implied by the nature of the treaty.



THE USE OF FORCE IN INTERNATIONAL LAW (Ius ad bellum)

· UN Charter Article 2(4):All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations 

The use of force: - What amounts to use of force? 
· In the Nicaragua case the court found that not only the laying of mines in Nicaraguan waters and attacks on ports and oil installations by US forces but also the support of the Contras engaged in forcible struggle against the government could constitute the use of force.
· Threat of force: Would be unlawful where the actual use of force threatened would itself be unlawful.  In the advisory opinion on the Legality of Nuclear Weapons, the court refused to find that mere possession of nuclear weapons was unlawful threat of force
International relations: 
· States have claimed that they are justified on account of their international relations to use force to recover territory
· - e.g. Argentina invading Falklands Islands in 1982 to seize them back form the British (1982 UNYB 1320);
· - Iraq invading Kuwait in 1990 on the basis of some pre-colonial title. 
Note- Both condemned as being inconsistent with the duty under article 2(3) to settle disputes including territorial disputes peacefully. 
· International relations also raise the issues of internal wars. How should they be treated? For example the break-up of Yugoslavia and the civil war in DR Congo? 

Self-Defence

· Force can only be used in self defence or if approved by the UN Security Council. 

· The right to self-defence predates the Charter. It has always been maintained as a rule of customary international law, that states have an inherent right to protect its vital interests and ensure the security for its citizens and their properties. 

· -But, within the bounds of proportionality. The scope wide enough to include both anticipatory self-defence and intervention to protect nationals. 

· The UN Charter limits this right. Article 51 provides:  Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. 
· Measures taken by members in the exercise of this right of self-defence shall be immediately reported to the security council and shall not in any way affect the authority and responsibility of the security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore nternational peace and security. 
· Meaning of Armed attack: 
- Definition left to customary international law. It is fairly straightforward if there is a military involvement. 
- In Oil Platforms Case, mine, missile attack aimed at US-flagged military ships could constitute armed attack, but attack on US owned ships did not amount to an attack on the state. 
· Also include attack by armed bands, irregulars, mercenaries. 
In Nicaragua, the Court held that armed attack must be understood to include:
· “the sending buy or on behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another state of such gravity as to amount to actual armed attack, or its substantial involvement therein.” 
· Whether self-defence is individual or collective “the exercise of this right is subject to the state concerned having been a victim of an armed attack” Para. 195, 232. 

· Armed attack may include acts by armed bands where such acts occur on a significant scale, but “assistance to rebels in the form of provision of weapons or logistical or other support is not an armed attack justifying the use of force in self defence”. Para 195. 

· A state may use force in ‘collective self defence’ in support of another only if the victim state has declared itself to have been the object of an armed attack and has requested assistance in collective self-defence. Para 195-99 

· “States do not have a right of collective armed response to acts which do not constituted armed attack” (Par 210-11) If no armed attack has occurred , collective self-defence is unlawful, even if “carried on in strict compliance with canons of necessity and proportionality
· The “use of force should not be the appropriate method to monitor or ensure” respect for human rights 


Qn.When is a state recognised to have capacity under international law? (6)
·  Requirements are spelt out in the Montevideo Convention on Rights and Duties of States (1933). These are: 

-Permanent Population

-Defined Territory

-Government

-Capacity to enter into foreign relations

Qn When does a rule qualify to become “international customary law” as defined under article 38 of the Statute of the International Court of Justice. (Use case law to illustrate your answer.)
· It was far a long period the most prominent source of public international law and is still important, e.g. in the fields of state immunity and state responsibility

· A particular usage must meet two requirements to qualify as a valid rule of customary international law namely Usus and Opinio iuris
· Usus implies settled practice. Settled practice may be inferred from the conduct of states. evidence of which may be found in a variety of materials, treaties, decisions of national and international courts, national legislation, policy statements, legal opinions, diplomatic correspondence.

· For the usus requirement to be met, a usage must be constant and uniform.

· in the Asylum Case the International Court of Justice refused to accept that a settled practice have come into existence because in Latin America the practice of giving asylum to political refugees in embassies was uncertain and inconsistent and therefore did not qualify as settled practice for purposes of customary international law.

· Settled practice should not be confused with mere pronouncements since what is required is actual practice. In S v Petane in which the prisoner of war (POW) status was argued to have been obtained. The court held that a customary rule in terms of which POW status had to be granted was not recognized as a rule of customary international law, since there was no settled and actual practice to that effect. 

· In Nkondo v Minister of Police sufficient evidence for a usage to prove a consistent practice was found to be lacking.

· In most cases passage of time is required for a usage to develop into settled practice. In a field of rapid scientific or technical developments, settled practice may be accepted within a very short time span. S v Petane
· Even though general and widespread practice is required, a practice need not be universally accepted

· A state which has constantly refused to accept a particular practice (a persistent objector) is not bound by a rule of customary international law even though that custom had been accepted by the vast majority of other states.
·  Section 232 of the South African Constitution also reflects these principles.
· A practice can become binding customary international law even though followed by only a small number of states.
the practice of only a small number of super powers (in particular the United States and the then Soviet Union) relating to the use of nuclear power as a deterrent, developed into a rule of customary international law even though most other states did not have a part in the development of this.
ii) Opinio iuris - Opinio iuris is the psychological requirement for customary international law. It implies a sense of obligation on the part of states following a particular usage.
· This means that a state must regard itself as legally bound, i.e. accept the practice as constituting law
· If particular practice is followed for moral reasons or out of considerations of feasibility and not from a sense of legal obligation, the opinio iuris element will not be met.
· Customary international law can, however, develop relatively fast as was recognized in the North Sea Continental Shelf Case
It was, however, emphasised that opinion iuris alone is not sufficient and that a settled practice must be in sway.
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