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1. What is law
The law is concerned with the norms of the country, individuals, groups etc. The definition of norm can be documented as “A norm is standard of human conduct or a rule of human behaviour”
Using an example to illustrate if you are a parent the relevant legal norms require you to take care of your children. 

A norm can further be extrapolated as
· A standard of human conduct ;and 
· A rule of human behaviour

Legal norms and other norms
· When referring to the “law” it can mean different things such as the law of the land, the long arm of the law, usually associated with criminal activity etc. 
· The “law” can also be referred to as the law of gravity, laws of physics etc
· There are also “laws” of games such as cricket, rugby and so on. Penalty for no adhering to these laws or often referred to as rules will merely result in the individual or team being disqualified i.e. no severe sentencing take place. In some competitive sports the ban of stimulants is regulated therefore competitors caught could face temporary or permanent bans from the sport. 
· All laws deal with regularity
· The law we are studying is concerned with norms which the whole community sees as binding, that is those norms of conduct or rules of human behaviour that should be obeyed by all of society. 

Legal norms vs moral norms
Legal norm 
· the whole community is affected 

Moral norm
· things that the individual or a group of individuals regard as morally acceptable or unacceptable such as adultery 

Very often legal and moral norms are separate i.e. if you commit adultery you won’t be sentenced to prison of have to pay a fine, you have to live with your conscience, however committing murder is a norm applied both legally and morally (refer to the Bible and the 10 commandments). Moral norms cannot be enforced by the state 

Characteristics of the law (GOEC)
· it governs human behaviour and conduct
· should be obeyed by all of society
· Enforced by state organs i.e. police, army etc. 
· By ignoring or disobeying the law you may be ordered to compensate the affected party. 




Divisions of law
There are 2 main divisions of Law in South Africa namely
· Public law
· Deals with the relationship between the state and individuals
· Private law
· Deals with the relationship between individuals 

Furthermore the law can be split into an additional 2 divisions namely
· Formal or Procedural law (PDA)
· Part of the law which deals with the procedures that must be followed in legal proceedings
· How decisions are made in court cases
· The way we act in court
· Substantive or material law
· Part of the law which determines the content and meaning of different legal rules

The law and other normative systems (RIC)
Other systems that govern human behaviour or conduct can be referred to as 
· Religion
· Individual morality; and 
· Community mores 

Religion
Every religion has a code or set of rules to oblige by. Each religion has a punishment for non-adherence. Often in countries where the majority of the population tends towards a specific religion the laws of that country are typically in favour/other religion and state law often coincide

Individual morality
Personal morality/ethics – Values that the individual live by or set for himself, some people may think smoking is immoral other than the health implications; others may feel it is ok to rape, steal and murder. In this case the laws of the country are against rape, murder and theft and therefore the individual may be prosecuted. Often if the individual does something against his/her morals or ethics it is self-inflicted

Community mores
Community mores are the norms of a whole community of group within the community also called collective morals. Morals may differ for example for one community free love may be acceptable whilst other more conservative communities may see this offensive and ignore these individuals. Community mores can also be found in religious convictions of a particular community such as gay marriages.  In some cases the mores of the community and law may coincide.

When looking at the different normative systems it is clear that not all parties i.e. religions are affected, not all groups of people are effected or communities not the punishment for non-adherence and the enforcement of these behaviours. Refer table below 




	
	To whom are the rules
applicable?
	What is the sanction for
non-compliance with the
rules?
	Who enforces the sanction?

	The law
	Norms which the whole
community regards as
binding and that must be
obeyed.
	Prosecution or punishment
Compensation to an
injured party
	State organ

	Religion
	A set of rules in accordance
with which the
people who practice that
particular religion, live.
	Every religion has its own
sanction or punishment.
	Each separate religion

	Individual morality
	Norms or standards that
every individual sets for
himself or herself.
	The sanction for disobeying
these rules is personal
and self-imposed.
	Individual

	Community mores
	Norms of a whole community
or group within
that community.
	Varying degrees of disapproval/
rejection/discrimination
by other members
of the community.
	Community



Justice
Definition – equality before the law
2 types of justice
· Formal justice (Procedural law)
· Important consideration is formal law (procedural) which deals with how legal proceedings need to be conducted. Formal law needs the following to achieve formal justice
· Explicit rules to be laid down to show people how they should be treated in specific cases
· Rules must be applied generally meaning must be applied to all people in the group under the same circumstances; and
· Rules must be applied impartially by a legal institution meaning the judge may not be biased or apply rules unequally. 
· Substantive justice (material law)
· Sometime formal justice may seem unjust 
· Substantive justice considers the content of the rule and not the way in which it is applied. 
· The content of the rule is looked at to determine whether justice of fair and just












2. Law and rights
The law can be seen as a system of rights 

When we speak about rights we are speaking about how people relate to one another. For example if you have a right to something in legal talk we refer to you are the holder of that specific right. There is a relationship between you and what you have right to. In this case you will be the legal subject and what you have a right to will be called the legal object. Other people (legal subjects) have to respect your right. 
Remember the subjective discussion on ILW1501 talking about studying and how people should not be objects i.e. an object is something just sitting there like a table, chair, car, home etc. While a subject is something with intelligence like people. 

When we are dealing with a right we are dealing with the relationship between you and the object of the right, and between you and other legal subjects who have to respect your right. 

Every right has a relationship that consists of 2 parts
· A relationship between a legal subject and the object of the right
· A relationship between the legal subject who is the holder of the right, and other legal subjects

Example of rights
I have a right to my car, to my book, to my house etc. 
In legal terms we would say legal subjects have rights against one another in respect of the objects of their rights

What is a legal subject?
A legal subject is anyone who is subject to (under the control of) the norms of the law and who may be the bearer (holder) of rights and duties

What is a legal object?
The object of a right (legal object) may be anything that is of economic value to people.

















The four classes of rights (RPIP)

	Type of right
	Description

	Real right (4 subtypes)
Object is: A thing
	Right to material, physical things such as a car or a pen etc. Although the object of a real right will always be a thing; the real rights themselves would be called for example, rights of ownership, rights of pledge, rights of servitude. The powers we may exercise on these rights make up the content of a right.

	
	Ownership – owner of a property may do with it what he/she wants, the owner can alienate it (sell or give away), destroy it.

	
	Pledge – When we pledge something we give movable thing as security for a debt. I.e. we may give a horse to somebody we owe money; once the debt is paid we’ll get the horse back. The pledgee (person who the movable security id given to) does not have the same powers as the owner of the thing, he/she does not own it, only controls it. He/she may not use it or enjoy the pledged thing. This is known as a limited real right

	
	Servitude – An example is when right of way is given to one person over the land of another person. The person who the servitude is given also has limited rights i.e. may only pass though the land using roads x and y

	Personality right
Object is: personality property
	Rights we have towards parts of our personality i.e. right to physical integrity (right to your own body), right to a good name or reputation, right to honor. These objects also have economic values in the broader sense

	Intellectual property rights
Object is: non-tangible creation of the human mind
	Relate to the creations of the human mind i.e. work of art, a movie, idea, patent etc. These rights are also sometimes called immaterial property rights

	Personal rights
Object is: Performance aka claim
	Personal right is a right to performance and also called a claim. When speaking of performance we’re speaking of action i.e. doing or not doing something like paying your school fees, receive a service from an employee or not doing something such as through means of contract whereby the contracted may not engage in competition with the contract



Powers form the content of a right 
In everyday speak we’ll typically say Piet has the right to use and sell his car. When we speak like this we are saying that Piet can use and sell his car, is that we are referring to the powers Piet can exert on his car. Instead we should be saying Piet has the right of ownership of his car. 

We sometimes also say that one has the right to appear in court. Here we are actually saying that one is capable of appearing in court which refers to the capacity of the individual. 




The connection between law and right
2 neighbours living next to one another have many rights they can exert on their properties respectively such as make it available as surety, bequeath it in a will to their children etc. But the law is concerned with the balance brought about between these 2 neighbours such as the one neighbour may not open a panel beating shop in suburbia, certain restriction on noise, boundary rules laid out by the municipality etc. These rules or rather the law keeps the balance (peace) between neighbours, it sets the boundaries for which they may exert their rights. 

The content of a right is always limited. It is the rules of law that decide on what the powers of the holder of the right are. 

When legal subjects have a right, the other legal subjects have a duty. If I have a right to my car, other legal subjects (people) have to respect my car i.e. can’t use my car whenever they like. 



































3. The story of our law


Consider a 3 layered cake. 
· Layer 1
· Roman law came to form part of Europe and particularly how it formed part of law in the Netherlands. This law became known as Roman-Dutch
· Layer 2
· Movement of Roman-Dutch law from the Netherlands to the Cape by the Dutch settlers. 
· Layer 3
· Development of Roman-Dutch law in the Cape
· Introduction of English Case law with the British settlers; and 
· More recently the adoption of African customary law (Indigenous law)

First layer 753BC – 476 AD – the Roman era
· Latin was the language of the Roman empire 
· Rome rules most of the world 
· Roman law was one of the most important things developed we see in today’s modern law across Europe, Asia, Americas. 
· BC – before birth of Christ
· AD – After birth of Christ
· Christ was born during the time that Caesar Augustus was Emperor
· Roman empire became master of all people in the Medderrainian sea as well as parts of England and Asia
· Roman culture was at its peak development – including Roman law
· The maturity of Roman law can be attributed to the Roman jurists and is referred to as classical Roman law
· End of the 4th century the Roman Empire split in 2 
· Western Roman Empire – Rome as the capital; and 
· Eastern Roman Empire – Byzantium as its capital nowadays called Istanbul
· Roman law began to decline
· Western Roman Empire begins to fail 
· Various Germanic tribes took over the Western Roman Empire (Goths, barbarians, Franks) in AD 476. Germanic customs took over Roman law customs yet Roman law remained alive. Reason for this is Germanic rulers allowed their Roman subject to be governed by Roman law
· Roman law was the part played by the Catholic Church, based on church law which is also referred to a canon law. Canon law had an important influence on modern law using examples such as a mere agreement between 2 people can be enforced by law
· Eastern Roman Empire 
· Emperor Justinian ruled
· Wanted to bring order through legal system 
· Decided to codify Roman law i.e. write it down as a code
· This code is called Corpus Iuris Civilis 
· By codifying Roman law it kept Roman law alive
· Roman Law received in Europe in 12 AD
· 12th century renewed interest Roman law in Medieval universities like Bologna in Italy studying the codified law. 
· Roman law spread throughout Europe in the 15th, 16th and 17th centuries
· Particularly important was the spread to the Netherlands
· Countries adopted Roman law but had their own customer and reviewed Roman law, identified the gaps and applied their own unique law 
· Roman law was so strong and diverse that if a particular problem in a country could not be resolve referring to Roman law would in almost all circumstances resolve the matter. 
· In the Netherlands it was the reception of Roman law which led to Roman-Dutch law, similarly Roman-German, Roman-French and so on occurred during this period. 
· Dutch jurists wrote commentaries on Roman-Dutch law – these commentaries were used as guides to legal practice 
· Important Dutch jurists include Hugo de Groot and Johannes Voet whose writings are still used today. 

Second layer – Roman-Dutch law comes to the Cape
· Jan van Riebeeck employed by Dutch East India company arrives in the Cape in 1652
· Affairs of the Cape was regulated by the Artyckelbrief
· The Artyckelbrief set out the rules and regulations governing the service of those employees of the Company who were on official duty 
· It was only later when the Cape became a settlement that the people living there were governed by legislation also known as Placaeten
· Placaeten were posters stuck to the walls of public places
· Placaeten stated things like civil servants who did not go to church on Sunday’s wee to be punished
· Even in these old cases we still see reference made to Roman law to resolve disputes
· Today we still use the writings of Hugo de Groot and Johannes Voet – some 200 years of scientific law experience as the backbone of South African law. 
· This system (Roman-Dutch) also makes it easy for lawyers to communicate to one another in other countries as the Roman base is so vast

Third layer - English law and African customary law (African Indigenous law)
· The British occupied the Cape first in 1795 and again in 1806 resulting in the reception of English law
· The existing court structure at the time in South Africa was being replaced by the British structure.  English became the official language 
· Judges and advocates had to receive their training in England; as a result judges and advocates often reverted to English law to resolve disputes rather than Roman-Dutch law. 
· English law of procedure and evidence was received  as well a jury system which was abolished in 1969
· English law of company insolvency was also received at this time
· African law
· There were many black tribes at the time van Riebeeck arrived in the Cape. 
· They lived according to their own rules though largely unwritten it was only considered in the 19th century as a recognised source of South African law. 
· Today Indigenous law is still largely unwritten however in KwaZulu-Natal much of it is contained in code. 
· Indigenous law does not only apply to blacks but where applicable according to our Constitution of 1996. 
· The Constitution was adopted in 1996 a first for South African democracy

4. [bookmark: _GoBack]Families of law or legal cultures

People of the world are made up of a variety of cultures and therefore bring about a unique set of characteristics/behaviour relevant to a particular culture. Each culture has its unique stamp i.e. the Dutch who is fond of cheese and rides bicycle whilst the Italians are all about style, the French about wine and passion, Germans about precision etc. 

The following is some basics in setting up the criteria of classifying families of law
· Style and technique – sources of law within a particular system and the weight these sources carry
· The philosophy or system of beliefs i.e. the Western world believe in the rights of the individual whereas the African customary believe is that of the community.
· Economic elements – whether the legal system supports a socialist, capitalist system based on economic circumstances such as the old USSR

The most important legal systems are
· Romano-Germanic or civil-law family – Characteristic – Roman Law
· Some of the legal systems include that of the French, Dutch and German systems. Strong Roman influence/heritage – part played by Roman law is the most important characteristic 
· Anglo-American or common-law family – Characteristic – Case law
· Legal system is England and America belong to the Anglo-American family. Most important characteristic is case law. In case law the decisions taken in court was documented
· Socialist family – Characteristic - Communism
· In legal systems typical that of the USSR (Union of Soviet Socialist Republics) is based on the principle that the law is there to serve social and economic policies i.e. Social and economic policies come first. Part played by the ideology (doctrine) or Marxism founded by Karl Marx 1918-1883



















Other legal families are


	Religious legal family
	Islamic, Hindu and Jewish legal systems - these systems have their origins from religious sources

	Indigenous family
	Considers African or indigenous sources. These laws are largely unwritten customary laws and the focus is on the community in these systems

	Hybrid or mixed family
	Mixture of legal systems or parts of legal systems such as can be found in South Africa, Sri Lanka  and Scotland
Roman-Dutch influence – part of civil law tradition
English law influence – Case law and common-law tradition 1795 and the later in 1806 from British settlers. 
Recognition of African indigenous law – Based on concept of Ubuntu the African value system





Important considerations for the different legal families

	Legal family
	Important features

	Romano-Germanic/civil-law
	All these systems have a strong Roman-law basis since Roman law played a very important role in their development. Examples: the French, German and Dutch legal systems.

	Anglo-American/common-law
	Case law played a very important role in the development of these legal systems. Court decisions still play an important part in their application. Examples: England, America, Australia and New Zealand.

	Socialist
	The development of these legal systems has been influenced by historical and political elements. The law is there to serve social and economic policies in these legal systems. The doctrine of Marxism is common to all of these legal systems. Examples: the former USSR and Communist China.

	Religious
	These systems have their origin in religious sources. Examples: the Islamic, Hindu and Jewish legal systems.

	Indigenous
	The legal systems in this grouping are mainly made up of unwritten customary laws. In these systems the focus is on the community.  example: African indigenous law.

	Mixed/hybrid
	Various components or legal systems played a role in the development of these legal systems. Examples: South Africa, Scotland, Sri Lanka.
South African law is classified as a hybrid legal system because various components or legal systems played a role in its development. Roman-Dutch law (which forms part of the civil law legal family), English law which forms part of the common-law legal family) and African indigenous law (which forms part of the indigenous family) all played a role.




5. Where to find the law

The Constitution is the supreme law of our country. An important part of the Constitution is the Bill of Rights. One of the many things stated in the Bill of Rights is the right to life and that everybody has the right not to be treated or punished in a cruel, inhumane or degrading way. Such as case has been documented in our legal system where the death penalty was considered. 

Exam hint – S v Makwanyane decided in 1995 
Know the court decision on this case for exam purposes

When reading the law, lawyers use authoritative sources to reference law 
Authoritative source give authority or carry weight in lawyers arguments

Authoritative sources include
· Legislation, statutes and acts of parliament
· Legislation is the most important authoritative source of law
· Legislation is also called statutory law
· Legislation is made up of rules from parliament, provincial legislatures and local authorities – these rules are contain in acts of parliament, provincial ordinances and municipal by-laws
· All law and not only legislation is subject to the Constitution, no other law may be in conflict with the Constitution
· Acts of law is published in the Government Gazette an official publication containing notices to the public
· Court decisions, case law, court cases
· If there are no acts or even when acts are available of parliament on a specific subject the attorney will look at court decisions based on the subject of the matter. Different courts may have interpreted the acts differently
· After reading the various court decisions the attorney needs to make a decision which is more authoritative. In order to do that the attorney wil consider the principle of judicial precedent. This means that lower courts are bound by the decisions taken in the higher courts. The attorney will also consider the hierarchy of the courts
· Higher courts cases (only the ones considered important) is documented and published by various publishers i.e. South African Law Reports. The decision taken by the court – also known as the ratio decidendi which translates to the decision or reason for the decision is important as this would have to be adhered to in the lower courts. 
· Obiter  dictum refers to judges remarks in passing and are casual remarks made by the judge.  They do not create a precedent nor applicable in resolving the case or binding but they may have persuasive force such as 
· Principle of the case is broadly formed by the judge then necessary to cover facts
· Judge makes an incidental remark
· Judge ask and answers hypothetical set of facts
· The judge quotes similar cases or gives an illustration
· Common law
· Law of the country not contained in legislation
· Writings of 17th and 18th Roman-Dutch jurists
· Consider Roman law – more specifically Justinian’s Corpus Iuris Civilis
· Influence of English law – bringing together with it case law
· Custom 
· Developed from customs within a community and carried on from generation to generation
· Certain requirements needs to be fulfilled to be recognised as custom law (REROCD)
· Must be reasonable
· Existed for a long time
· Generally recognised and observed by the community
· Contents of the custom must be clear and definite 
· African indigenous law
· Largely unwritten
· Acceptable in the Constitution 
· Must be applied where necessary – largely considered to apply to blacks only but the Constitution states its application necessary where needed. 

Other sources
· Foreign law of a different country – remember the Roman influence. Must be historically related to South Africa
· Modern writers – not authoritative source of law but may have great influence in debating legal principle or rule 
· Law journals 



























6. The Constitution and you 
The citizens of a country elect a government to protect their rights. It is also expected the government develop and advance their country politically and economically. The government should also look after matters such as health, environment, education, tourism, housing and population development. The government will require certain powers to govern the country effectively. Power cannot be unlimited. Power needs to be balanced otherwise unfair laws may be affected. 

The Constitution
The rule by which a country is governed is contained in the Constitution. It is usually very long and sets out structure and function of government. It also sets out standards that will have to be used to protect the individual against abuse of power by the state. The South African Constitution was adopted in 1996

The history of our Constitution
Firstly South Africa developed what was called the interim Constitution of 1993 which was later succeeded by the Constitution of the Republic of South Africa In 1996. Before this we had other Constitutions such as 
· 1910 Constitution where the Union of South Africa was formed
· 1961 When South Africa became a republic
· 1983 Established the tricameral Parliament – a parliament with 3 houses for the different ethnic groups white, Indian and coloured groups. 
These Constitutions were not democratic as only a small percentage of the country was allowed to vote which was mainly made up of the white population. It was therefore unfair towards Indian and coloured races. Uproar against the “apartheid-style’ government burst in 1960 in Sharpeville and 1976 in Soweto. These pressures to get rid of the apartheid style government were felt by other countries imposing Sanctions against South Africa. All this pressure resulted in the release of Nelson Mandela and the unbanning of previously banned black movements such as PAC and ANC in 1990. 

These pressure reliefs brought about the way to be paved forward and negotiations quickly kicked off in order to establish a full democracy. But for the interim a temporary Constitution was needed with resulted in the interim Constitution 1993 and came into effect 23 April 1994. Characteristics of why it was called interim were because democratically elected government had not been elected at the time.  It was 2 years old and all South Africans could view their thoughts to be included into the Constitution. The final Constitution was accepted 4 December 1996. 		

What is contained in our Constitution?
Our Constitution is a blueprint of the running of our country. In broad terms it covers the following
· Governing of the country at national, provincial and local levels
· Legislative powers and processes at each level
· Administration of justice by all different courts
· Rules relating to elections
· Function of police
· Army and other security services
· Manner in which the country’s finances should be conducted
· Provisions regarding power of traditional leaders
· Establishment of institutions such as Human Rights Commission etc to support constitutional democracy
· The nine provinces
· Eleven languages
· National symbols such as the flag 
· Very importantly it contains the Bill of Rights which contains the fundamental rights of all South Africans such as right to equality, right to life, religion etc. 

Why is the Constitution so important? (SSJB)
· Supreme law of the country
· Serparation of powers 
· Judiciary authority
· Bill of rights
· The Constitution is the supreme law of the country (highest law), everyone is subject to the Constitution, even the president including organisations or institutions as well as state organs. 
· Therefore, all legislation may be challenged in terms of the Constitution, in a court, and changed or removed if it is found to be inconsistent (in other words, it does not agree) with the Constitution.
· The powers of the state are divided into 3 branches. Power is divided to prevent one branch to becoming too powerful which may lead to abuse. (LEJ)
· Legislative authority – makes laws 
· Executive authority – applies and carries out laws; and
· Judicial authority – decides legal disputes
· For example, if the same branch of government made the law, applied it and carried it out, and also decided questions relating to that law, there would be no way of questioning the application and execution or the constitutionality of that law.
· Judicial authority – deals with the courts. Main courts include
· Constitutional court 
· Supreme Court of Appeal
· High Courts; and
· The Constitutional Court has the final say in Constitutional matters
· The Constitutional Court can change or get rid of any legislation made up by parliament if it is not consistent with the Constitution
· Supreme Court of Appeal and High Courts may also hear constitutional matters but the Constitutional Court has the final say over constitutional matters
· The Constitution has set up a number of state institutions to support our democracy
· Public protector
· Human Rights Commission
· The Commission of the Promotion and Protection of the Rights of Culture, Religious and Linguistic Communities
· The Commission of General Equality
· The Auditor-General
· The Electoral Commission
· The Independent Authority to Regulate Broadcasting









7. The Bill of Rights – What are fundamental rights?

There are many fundamental rights contained in our Constitution and we refer to OUR Constitution because these fundamental rights were written by the people of South Africa. When the Bill of Rights was written it considered the Constitution of other countries as well. In doing this and keeping it relevant to South Africa’s history we can prevent previous human right abuses for the future. 

Kinds of fundamental rights
The rights documented range from the basic needs for people to survive like water and food to, freedom of religion. These rights protect the individuals from abuse from the state. Fundamental rights are classified in 3 categories
· First-generation rights
· Referred to as blue rights
· They are civil rights, procedural rights and political rights
· These rights protect individuals of the Republic from State officials who abuse their power
· Examples include right to equality, human dignity, right to life, freedom of expression and right to security of person.
· Second generation rights 
· Referred to as red rights
· The became important during the socialist revolutions i.e. they relate to socio-economic issues
· Examples include right to education, right to access of health care and sufficient water and food 
· Third generation rights
· Referred to as green rights
· More to do with a group than the individual 
· Examples include right to clean air or unpolluted air

The nature of fundamental rights
What is a fundamental right: The definition is not easy to give but we can say the following 

Every person is born with human dignity, and it is this human dignity that gives that person a claim to human rights. You do not have to work for these rights or qualify for them, they are your natural rights; in other words fundamental to each human being. Every person has them and they cannot be removed by the state. 

In some cases one’s fundamental right is limited but this can only be agreed and documented in the Bill of Rights. 

The Bill of Rights start by saying the following 
1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.
(2) The state must respect, protect, promote and fulfil the rights in the Bill
of Rights.

The application of the Bill of Rights
The Bill of Rights can be applied in 2 scenarios 
· Between the State and Individual or private institution ; or 
· Between individuals or private institutions

Let’s look at the State and Individual first
This is concerned with state organs where any act which infringes on the Constitution may be challenged and ultimately declared unconstitutional. 

Between individuals 
Horizontal application of the Bill of Rights is applied between individuals or private institutions. Typical application would be a dispute between individuals in the sense that they may unfairly discriminate against one another in a job situation. 


8. Limitation of your fundamental rights

Some of the rights in the Bill of Rights are limited because of the way they are formulated or described. If you read the Bill of Rights Subsections 3-5 regarding unfair discrimination. The word “unfair” before discrimination suggests that on some cases discrimination may be constitutional. For example a woman applies for a job at the municipality, she sees a long queue of mostly men applying for the position. The interviewer walks out and tells her to leave as the job is for men only as it involves the lifting of heavy equipment. The woman may consider this to be a case of discrimination but one also needs to consider the case of the municipality – the woman may be injured easily and can face other types of claims against the municipality. 

Some constitutional matter may be in direct conflict such as the right to life and the right to decisions regarding reproduction – these kinds of disputes must be handled by the judge. 

Certain fundamental rights may be suspended for a short period of time when the state declares a state of emergency. This may happen due to war, political unrest, natural disasters etc. There are however certain rights which may not be derogated (removed from individuals). In section 37 of the Bill of Rights there is a table called Non-derogable Rights which explains which rights are not derogable. Example – you may not be tortured even during a state of emergency. 

Section 36 limitation clause the Bill of Rights
This section sets out the criteria in terms of which rights may be limited i.e. if the state wish to limit a right it must conform to the following criteria
· The law that limits the right must be of general application i.e. apply to everyone
· The limitation must be reasonable and justifiable in an open democratic society based on human dignity, equality and freedom i.e. there must be a good reason to limit the right within the framework of the constitution
· All of the following must be considered
· What is the nature of the right?
· What is the purpose of the limitation and how important is this purpose
· What is the nature of the limitation and how much of a limitation will it be i.e. what is the nature of limitation and how long will it extend
· How to the purpose and limitation relate to one another i.e. is the relation strong enough to be justified
· Could this purpose be achieved in a less restrictive way i.e. is there another way around with less restriction

The influence of the Constitution on South African law
We’ve had a democratic Constitution for nearly 2 decades now and as a result due to a number of cases heard thre may have been some changes to our law which was shaped by the Constitution. 

Refer sample cases Chapter 10

12 Different legal disputes
Different legal disputes may arise from every day events. These disputes include civil, criminal and constitutional matters. 

Civil cases – are those cases where the state is not involved. I.e. person A claims from person B in a motor vehicle accident claiming B was responsible for the accident and therefore has to pay for damages caused. 

Criminal cases – the state is involved, where the state has a vested interest in the safeguarding of the community, province, national levels. I.e. the state cannot tolerate drunken driving 

Constitutional case – requires the Constitution’s interpretation, protection or enforcement of constitutional matters and may also include fundamental rights such as the Bill of Rights. State, individuals or private institutions may be parties in a constitutional case. Parties are called the appellant and the respondent. Their legal representative may be advocates or attorneys. The Presiding officer will be a judge. Constitutional matters may be heard by High Courts, Supreme Court of Appeal and the Constitutional Court, the final say coming from the Constitutional Court. 







Page 10 of 20


	Type of case
	Plaintiff
	Defendant
	State
	Accused
	Onus of proof
	Attorney
	Advocate
	State Prosecutor
	Magistrate
	Judge
	State advocate
	Purpose of proceedings

	Civil case
	x
	x
	
	
	Balance of probabilities
	X
	x
	
	x
	x
	
	Claim financial damages i.e. medical, car etc. 

	Criminal case
	
	
	x
	x
	Beyond reasonable doubt
	x
	x
	x
	x
	x
	x
	State want to punish by means of paying a fine, imprisonment , conviction




Chapter 13

Appeal
In a civil matter when the parties feel the court made an error in its decision the party can appeal to the higher court. In a criminal matter the appeal may be lodged against the conviction, sentence or both. The higher court will then decide on the matter. 
On appeal the courts do not listen to the oral evidence about the facts of the case. The higher court studies the typed record of the court where the decision was made from (a quo) and then listens to the arguments made from legal representation. When the appeal is upheld it means that the decision of the court a quo (from where it was originally decided) is set aside. If the appeal from a quo is dismissed the decision from court a quo is confirmed. 

When a matter is on appeal the parties are called appellant and respondent. The appellant is the person/party who was not happy with the decision made by the lower court. 

Review
If there has been an irregularity in the court procedure the case can also be reviewed by a higher court. For example the interpreter did not translate correctly resulting in the accused or respondent not being able to accurately present himself. In these circumstances the person complaining is not so much concerned with the decision but the process in which court proceedings were conducted. 

