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CHAPTER ONE
THE SYSTEMS OF CRIMINAL PROCEDURE

All legal systems try to achieve a balance between the reasonable requirements of the State, and individual liberty.  This is achieved with procedural safeguards such as the Code.  There are two main systems of criminal procedure:

1.
The Accusatorial System
The accusatorial (adversarial) system is generally the first system in a country’s legal development, and involves and open and public confrontation before an impartial judge who acts as a referee or umpire and ultimately pronounces judgement.  The judge does no investigative work. This system favours the individual because it places the onus of proof on the State, and the accused is thus given the benefit of the doubt.  This system is applied in South Africa.

This system has been criticised as being too much like a tennis match, and not about finding the truth.  The outcome often depends more on how good your lawyer is, and this system thus favours the rich.

2.
The Inquisitorial System
The inquisitorial (investigatorial) system tends to replace the accusatory system as the State becomes more developed, and there is a greater centralisation of power.  It is more of a secret inquiry, and the judge plays a fundamentally different role and a representative of the State.  Historically, this involved the use of torture because of the emphasis placed on confession.  Today, European countries obviously exclude this, but the system still has a bias towards the State.

Neither of these systems, in their extreme forms, achieve a balance, and most countries have a mixed system.

Roman law favoured respect for individual liberty, and for this reason the accusatorial system was favoured.  Towards the end of the Roman Empire, despotic leaders moved towards a more inquisitorial system.  Early German law also favoured the accusatorial system.  Under the influence of Canon law, however, certain countries adopted the inquisitorial system.  During the early Middle Ages, there was a dispute between secular and religious authorities over power.  In 1198, Pope Innocent III introduced the inquisitorial system into canon law.  As the Church became more powerful, it assumed more influence and the inquisitorial system became more widespread.  From the twelfth to the sixteenth centuries, the inquisitorial system was favoured on the Continent.  The Netherlands was also influenced, and in 1570, Philip II passed an Ordinance forming the basis of the Dutch Criminal Procedure which was strongly inquisitorial in nature.

In 1652, the Dutch brought the inquisitorial system to SA.  Great importance was attached to confession, and many Roman-Dutch theorists wrote on this. [See the chapter in `Security, Terrorism and Torture’ on torture by Rudolf.]

English law was not greatly influenced by Canon law, and the accusatorial system remained in force.  The English favoured the jury system.  In the Star Chamber of Charles I there was still some torture, but this was abolished in 1650.  Countries influenced by English law, have tended to follow the accusatorial system.

CHAPTER TWO



HISTORY OF SOUTH AFRICAN CRIMINAL PROCEDURE

[Read Dugard and Botha articles - in file]

In SA, the English law influence is stronger in adjectival (describes how to enforce substantive law), as opposed to substantive (principles which make up the law) law.  SA adjectival law is very similar to English law, fortunately, because Roman-Dutch adjectival law is problematic.

In the Ordinance of Philip II (the promoter of the Spanish Inquisition), are traces of the inquisitorial system.  This was brought to the Cape in 1652.  Under this Ordinance, an accused could only be arrested with an order of Court given after witness’ statements.  In practice, this was not followed, and arrests were made without a Court order and the accused was brought to Court and questioned until he incriminated himself.

Under the Ordinance, there was an ordinary and an extra-ordinary procedure.  The ordinary procedure was accusatorial in nature, but was rarely used.  The extra-ordinary procedure became more common.

The Ordinance held that unless a judge directed it, the extra-ordinary procedure was followed.  Torture was often used and was lawful until 1798 in Holland.  It was thus used in the Cape from 1652.  If there was no confession, the accused could still be convicted on the evidence, but he could not be sentenced to death.  Under the Ordinance, the accused had no access to a legal advisor, and the accused had no right to appeal.  Only the prosecutor could appeal. [See Rudolf pg 161 on Wieland; van den Linden condemned torture.] Punishment was often cruel and included physical punishment [See Rudolf pg 205 for a record of a trial from 1603.]

In the seventeenth century, the English occupied the Cape, and the adjectival system remained Roman-Dutch initially.  English procedure was gradually introduced.  In 1811 Circuit courts were introduced where the Court would go to different areas.  If there was a possibility of the death penalty, the trial was heard in Cape Town.

In 1813 a Proclamation declared that all criminal trials were to be conducted in public, and oral evidence was to be allowed.  In 1819, Philip II Code was repealed in full, and a new Code provided for different types of Court:

(1) the raad van Justisie (High Court), which was the only Court which could impose the death penalty, (2), the Court of Two Commissioners (Regional Court), which could hear serious offences, and (3), the Court of the Landrost and Heemraden (Magistrate’s Court), which could only hear lessor offences.  The accused was also allowed to employ legal representation.  In 1828, the system was amended to be more English.  English criminal procedure was thus gradually introduced.  

By 1910, the provincial laws remained in force.  In 1917, the Criminal Procedure Act 31 of 1971 was passed, which remained in force until the Criminal Procedure Act 56 of 1955.  This was later replaced by the Criminal Procedure Act 51 of 1977 (the current Act).  Today our criminal procedure is largely accusatorial, with some traces of the inquisitorial system.

CHAPTER THREE



JURISDICTION IN GENERAL

The laws of a country only apply within a country, and Acts of Parliament have no extra-territorial effect.  SA Thus has jurisdiction over every crime within SA’s boundaries, including SA’s territorial waters.  These are defined by the Maritime Zones Act 15 of 1994. [See Annual Survey 1994 101-2.] Section 4 of this Act states that SA has a territorial water zone from 12 nautical miles from the low water mark.  The next 24 miles is a contiguous zone, where SA has lesser rights regarding prospecting.  Section 7 provides that for the next 200 miles, SA has an exclusive economic zone over natural resources.  Jurisdiction is extended to the air space above the land and above the territorial waters.

The Diplomatic Privileges Act 71 of 1951, grants diplomats, heads of State and envoys, immunity from civil and criminal Courts.  The GG publishes those who have diplomatic immunity.  If they commit a serious offence, they may be termed a `persona non grata’, and asked to leave.

Theft is a continuous crime, that is, it continues while the thief continues to exercise control over the stolen object. The thief can thus be prosecuted at any point while he continues to exercise control.  

In S v Makhutla  1968 (2) SA 768 [court?], a theft took place in Lesotho.  The accused then went over the boarder into  the OFS, and was convicted of theft.  On appeal, Klopper upheld the appeal.  Section 90(5) of the Magistrates Court Act grants Magistrates Courts jurisdiction over those who are guilty of receiving stolen property.  Klopper held that this provision did not confer jurisdiction on a Magistrate’s Court when the theft took place outside of SA, and thus the Magistrate’s Court had no jurisdiction.  [check this case - it seems to be very incomplete] [See Annual Survey 1968 pg 366.]

In R v Masupe 1967 (3) SA 530 (R), the Rhodesian Court held that it had jurisdiction when a theft which took place outside of Rhodesia and was brought into the country.  This was because, theft was a continuing crime.

In S v Kruger 1989 (1) SA 785 (A), the AD held that SA criminal law only has internal application, that is, crimes committed outside SA will not be prosecuted in SA.  Therefore if a thief steals outside of SA, and brings the proceeds of the goods (ie he has sold them) into SA he will not be prosecuted.  If, however, he brings the actual goods into SA, the theft has been committed in SA, and he may be prosecuted.

A country has jurisdiction where the effect of the crime is felt in that country, such as shooting someone across the border.  In R v Nillins 1884 (53) LJ (MC) 157, the accused was in South Hampton where he forged Bills of Exchange which were sent to Germany.  German goods were then sent to the UK.  The harm was found to have been felt in Germany, and the accused was thus extradited to Germany to face charges.

If an accused attempt to commit a crime in another country but fails: In R v Moshesh 1948 (1) SA 681 (O), the accused at A, posted a letter to another at C, in which he made a fraudulent claim for compensation.  The fraud was discovered before the letter was received, that is, there was no chance that harm would be suffered.  The accused was charged at A with fraud.  The Court held 2:1 that a crime would only have been committed when the letter is received, and thus the crime was committed at C.  The Court at A thus did not have jurisdiction.

In SA, a crime by post is only committed when the letter is received.  In Treacey v DPP  (1971) AC 537 (HL); (1971) All ER 110, the accused lived in the Isle of White.  He posted a letter to Germany demanding money with menaces.  The letter was received by X.  The accused was charged in the UK, and the Court held 3:2 that the crime was committed when the accused wrote and posted the letter.

TREASON

Crimes are generally not extra-territorial.  Some offences which are committed outside of SA can still be prosecuted in SA, such as treason.  Treason is committed by someone who owes allegiance to SA.  In R v Neumann 1949 (3) SA 1238, the accused was a German resident in SA.  During WW II he signed up with the SA army to fight Germany.  He was captured by Germany and then defected and assisted them in interrogating SA prisoners of war.  He was later charged with treason in SA.  The Court held that he owed allegiance in SA and was convicted of treason.

R v Neumann was based on Joyce v Director of Public Prosecutions 1946 (1) AER 192.  In this case the accused broadcast propaganda for Germany during the war.  The accused, William Joyce, was born an American citizen, but had lived in Ireland during his youth.  He later took out a UK passport using false information.  After the war, he was charged with treason because he had a British passport and therefore owed allegiance to the Crown.  He was convicted in Britain and hanged.  [See `Casement and Joyce' 1978 MLR 681, 695-702 - in file]

In R v Holm: R v Pienaar  1948 (1) SA 925 (AD), the accused were SA citizens who broadcast propaganda from Germany to SA.  Following Joyce, they were convicted of treason on the grounds that the propaganda was felt in SA.

OFFENCES COMMITTED ON SA SHIPS AND AIRCRAFT

Section 327 of the Merchant Shipping Act 57 of 1951 gives SA Courts jurisdiction over SA citizens and non-citizens who commit an offence on an SA ship on the high seas.

Section 18 of the Aviation Act 74 of 1962, similarly gives SA Courts jurisdiction for any offence committed on an SA aircraft, and the offence shall, for the purposes of jurisdiction "be deemed to have been committed wherever the accused happens to be."  This also confers jurisdiction on other countries. This legislation, however, was perceived as not being strong enough to deal with hijackings, and thus the Civil Aviation Offences Act 10 of 1972 was passed, creating some of the harshest legislation in the world.  This Act makes it an offence in SA to hijack any aircraft anywhere in the world.  [See Annual Survey 1972, pg 43.]

PIRACY JURE GENTUIM (Piracy re the Law of Nations)

Article 59 of the Geneva Convention 1958 provides that the high seas are outside of the jurisdiction of any State, and every State may seize a pirate ship, arrest the persons and charge them with piracy.

During the 70s and 80s, many hijackings took place, which led many countries to introduce strict legislation.  This legislation, however, is not consistent, and therefore ineffective.

A quasi exception to the rules of jurisdiction is that of extradition.  The Extradition Act 67 of 1962 permits SA to extradite persons accused of crimes in other countries provided there is an extradition treaty between SA and that country.  There can, however, be no extradition for political offences.  This is not a real exception, however, because SA Courts do not actually try the person, but rather assess whether he is liable to be extradited.  They thus do not prosecute the person directly.

CHAPTER FOUR



CRIMINAL JURISDICTION OF COURTS

We have superior and inferior Courts in SA.  The High Courts consist of a provincial and local division, who have jurisdiction within whose geographic area the crime was committed.  This principle has been deviated from in s 111 of the Criminal Procedure Act which empowers the Minister of Justice, if he deems it necessary, to direct that an offence committed in the jurisdiction of one Court / DPP, be tried within the jurisdiction of another DPP.  Each provincial and local division has a separate DPP, and today there is also a national DPP.

The Superior Courts are divided into the SCA and the provincial and local divisions of the High Court.  Section 103 of the Interim Constitution divided SA into 9 provinces, and s 242(1) of the Interim Constitution provided that all jurisdictional areas of Court structures must, as soon as possible, be rationalised.  This still has not happened.

THE NEW CONSTITUTION:  SECTIONS 165-180

[Study this section together with the Constitution.]

The new Constitution has dramatically changed criminal procedure, especially with the introduction of the BR.

Section 165(2) of the Final Constitution provides that the courts are independent and subject only to the Constitution.  Section 165(3) provides that there must be no interference with the Courts.  Section 165(4) provides that `organs of State, through legislative and other measures, must assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts' and s 165(5) provides that `an order or decision issued by a court binds all persons to whom and organs of state to which it applies'.

The CC is now above the SCA.  Those who argued in favour of this argued that this was preferable in the interests of (1) specialisation, and (2) because the SCA was almost exclusively white and male.  Those who argued against it pointed out (1) that those who were appointed to the judiciary were appointed on the basis of their political beliefs, (2) it was possible to change the composition of the SCA to include people of colour, and (3) this would entail a major diminution of power for the SCA.

Section 167(2) provides a quorum for the CC is eight judges.  Section 167(3) provides that the CC is the highest Court in all Constitutional matters, can only decide Constitutional matters, and makes the final decision on whether a matter is a Constitutional matter or not.  Section 167(4) provides that the CC has exclusive jurisdiction (a) re disputes between organs of State, (b) the Constitutionality of a bill, (c) if members of the NA (s 80) or provincial legislature (s 122) apply to declare an Act unconstitutional, (d) constitutionality of any amendment to the Constitution, (e) decide that Parliament or the President has failed to fulfil a constitutional obligation, and (f) to certify a provincial constitution.

Section 167(5) provides that only the CC can make the final decision whether an Act is unconstitutional, and must confirm any order of invalidity made by any other Court.  This confirms the superiority of the CC.

Section 167(6) provides that a matter can be brought directly to the CC in the interests of justice.

In the Interim Constitution, only the CC could decide on Constitutional matters and the SCA could only hear other matters.  This was clearly problematic where a case involved constitutional as well as other matters.  A decision on whether it was a constitutional matter or not, was a decision of the SCA [check this.].  The final Constitution, however, is more efficient and the SCA can now hear constitutional matters, but the CC must confirm the decision.  Alternatively, one could appeal to the CC on Constitutional matters.

Section 168 deals with the SCA.  Section 168(3) provides that the SCA can hear on any matter, but is not highest court of appeal in Constitutional matters.

Section 169 provides that the HCs may also hear constitutional matters.

Section 170 provides that a Magistrates's Court may hear any matter, but may not enquire into or rule on the constitutionality of any legislation or any conduct of the President.

Section 172 regulates the powers of Courts in all constitutional matters.  Section 172(1)(a) provides that a Court must declare any law or conduct which is inconsistent with the Constitution to be invalid, that is, it has no discretion if it finds that the law or conduct is inconsistent.  Section 172(1)(b) provides that the Court may make any order to remedy this, including (i) an order limiting the retrospective effect of the declaration of invalidity; and (ii) an order suspending the declaration of invalidity for any period and on any conditions, to allow the competent authority to correct the defect.

Section 174 provides for the appointment of judicial officers.  Section 174(1) states that appropriately qualified and fit and proper persons may be appointed as judicial officers.  To be appointed to the CC, they must also be SA citizens.  Section 174(2) provides that when appointing judicial officers, the racial and gender composition of SA must be considered.  Section 174(3) provides that the President appoints the president and deputy President of the CC, after consultation with the JSC.  This is a major power of the President.  Section 174(4) provides the procedure for the appointment of other judges of the CC.  The President also appoints them, in consultation with the President of the CC and leaders of parties in the NA, in accordance with the following procedure: (a) the JSC must provides a list with three extra names than the number required; (b) the President can make appointments from the list and if he feels there are not enough suitable nominees, he can request another list from which he can make appointments.  The President thus has tremendous powers regarding these appointments.  Section 174(5) provides that at least four members of the CC must have been judges before their appointment.  Section 174(6) provides that the president must appoint judges of other Courts on the advice of the JSC, that is, the JSC effectively appoints non-CC judges.

Section 176(1) provides that a CC judge is appointed for a non-renewable terms of 12 years, but must retire at the age of 70.  This helps to ensure the independence of the CC because judges can't be re-appointed.  Section 176(3) provides that salaries, benefits and allowances of the judges may not be reduced.  This helps to contribute to the independence of the judiciary.

Section 177(1) provides for the removal of judges, (a) for incapacity, gross misconduct or gross incompetence, or (b) a two-third vote by the NA.

Section 178 regulates the composition of the JSC as follows: (a) chief justice, (b) President of the CC, (c) one judge president, (d) the Cabinet Minister for Justice, (e) two practising advocates, (f) two practising attorneys, (g) one teacher of law, (h) six persons delegated by the NA, (i), four permanent delegates of the NCOP, (j) four persons designated by the President.  Of the 23 positions, 15 are politicians, and only 8 are legal professionals, of which two are directly appointed by the President, that is, the President's office has considerable influence.

THE SUPREME COURT OF APPEAL

The SCA is the final Court of appeal for all non-constitutional matters, that is, most criminal law.  It has appeal jurisdiction only, and a matter can thus not begin in this court.  The SCA has its seat in Bloemfontein.  A quorum is three judges in a criminal trial and five judges in a special criminal trial.  Section 333 of the Criminal Procedure Act provides that if a Minister has doubt over a decision in a criminal trial in a HC, or there a conflicting decisions in provincial divisions on questions of law, he can refer the matter to the SCA to hand down a judgement for the future reference of the Courts.  This decision doesn't have an effect on the judgements which are being questioned.  In Ex Parte Miniser of Justice, in re R v Bolon  1941 AD 345, the Court had to consider whether a provision of the law which places an onus on the accused does so on a `balance of probabilities' or `beyond a reasonable doubt'.  The AD held that the onus is on a balance of probabilities.  Another example is that of Ex Parte Miniter of Justice, in re S v De Bruin  1972 (2) SA 623 (A).

PROVINCIAL DIVISION

The Provincial division of the HC has original and appeal jurisdiction.  One judge sits in a trial with one or two assessors, who have training in the law, or who have special training or knowledge pertaining to the matter.  On appeal, two judges sit:  if they differ, then it goes to another Court in the same division, with three judges sitting.

LOCAL DIVISION

The Local division exercises original jurisdiction in their areas, concurrently with their respective provincial divisions. Local divisions, with the exception of the WLD, have no appeal jurisdiction, except for bail applications.  The WLD can thus hear criminal appeals.

CIRCUIT COURTS

The Circuit Courts are a division of the HC which travels to all the major towns because it is easier to move the judges, clerks, etc, than the accused. The Circuit courts have only original jurisdiction, that is, they cannot hear appeals.  A single judge sits, and he may have assessors. Each regional area is visitied at least once a year.

Section 148 of the Criminal Procedure Act provides that where the DPP decides to prosecute someone for an offence relating to State security or maintenance of public order, and the Minister of Justice feels it is in the interest of justice to have the accused heard by a special criminal court, it may be constituted anywhere in SA, with three judges.  To do this, permission of the President is needed. This has not been used in the new SA.  An appeal from this Court would be to the SCA, which has a quorum of five judges.

POWERS OF THE HIGH COURTS

There is no limit to the fine or sentence which can be imposed by a HC.

DISTRICT MAGISTRATE'S COURT AND REGIONAL MAGISTRATE'S COURT

The Magistrate's Court Act 32 of 1944 provides that the District Magistrate's Court has civil and criminal jurisdiction over a district.  The Regional Magistrate's Court has jurisdiction over two or more districts, and can impose greater penalties.  This court has only criminal jurisdiction.  

The District Magistrate's Court has criminal jurisdiction for all offences, except treason, murder and rape.  In S v M  1980 (1) SA 881 (O), the Court held that the District Magistrate's Court has no jurisdiction for rape, but it does have jurisdiction for attempted rape because it carries a lesser sentence.

A Regional Magistrate's Court has jurisdiction for all crimes except treason.  

A District Magistrate's Court may pass a sentence of not more than three years or R60 000.  It may also, in terms of s 276 of the Criminal Procedure Act, pass a sentence of correctional service, such as house arrest or community service.  A Regional Magistrate's Court may give a fine of up to R 300 000, and in terms of s 386 of the Criminal Procedure Act, it may declare certain persons an habitual criminal (7 - 15 year sentence).  In terms of s 286(a) it can also order that certain persons are to be declared dangerous criminals, that is, they represent a danger to the physical or mental well-being of others, and from whom the public needs to be protected.  Such persons may be sentenced for an indefinite period, but the sentence must be reconsidered every ten years.

Parliament is able to give the Courts greater jurisdiction, for example the Prevention of Organised Crime Act 121 of 1998 which provides for the offence of racketeering.  A Regional Court may impose a sentence of R100 000 000 and/or 30 years imprisonment.  A HC can impose an even higher sentence of up to R1 Billion or a life sentence.

See s 90 of the Magistrate's Court Act 32 of 1944 [photostat].

In R v Masupe 1967 (3) SA 530, the Court held that the four km rule didn't apply to international boundaries.

LOWER COURTS

In the lower courts, Magistrates generally sit alone, but they are entitled to appoint one or two assessors if they thing that they will be of assistance in the trial or in sentencing.  On questions of law, the Magistrate alone decides; on questions of fact, it is decided by majority vote.  If there is only one assessor, then the Magistrate's view prevails.  If an accused in a Regional Court is charged with murder, then the Magistrate must summon two assessors;  if the accused objects to this, then the Magistrate has the discretion to appoint none of them, or one or two.

CHILDRENS COURTS

According to the Child Care Act 74 of 1973, the Minister of Justice is empowered to establish Children's Courts for children under 19 who are in need of administrative care.  These courts are empowered to send the children to industrial schools, remove the children from the parents' care, etc.  These courts are less formal and proceedings are usually held behind closed doors.

All appeals from inferior Courts are sent to the Provincial courts, except for the WLD which has appeal jurisdiction.  In S v Pale 1995 (1) SACR 595 (A) the AD held, with respect to s 110 of the Criminal Procedure Act, that if an accused does not plead that the Court has no jurisdiction and it subsequently appears that the Court doesn't have jurisdiction, then the Court will be deemed to have had jurisdiction.  If the accused does plead then the matter is adjourned to the appropriate court.

CHAPTER FIVE

PROSECUTION OF CRIME

PUBLIC PROSECUTORS

"Every crime committed within the State's boundaries, is committed against the State."  This idea is the rationale for the State prosecuting crime.  Section 3 of the National Prosecuting Authority Act 32 of 1998 states that power regarding all prosecutions is vested in the National Prosecuting Authority, consisting of the National DPP and his deputies, and individual DPP for each province, as well as the WLD.  The DPP used to be an Attorney General [AG], but there was no National AG.  The National DPP now has overall jurisdiction over all DPPs.  Each DPP has wide powers to decide whether to prosecute, whom to prosecute, or to withdraw or stop prosecution.  In Wrongsky v Produreur Generaal  1971 (3) SA 292 (SWA), the plaintiff brought an action against the AG because he had been under investigation for a long time, and he want the AG to prosecute him or to leave the matter.  The Court held that it had no power to direct the AG to prosecute or not. This may have been possible if there was bad faith on the part of the AG, but in this case, no bad faith had been shown.

Section 179(5)(d) provides that the National DPP has the power to review all decisions of the DPPs.  They are thus no longer supreme in their jurisdiction.  It is also possible now to appeal to the National DPP.  Section 179(6) provides that the Minister of Justice must exercise final responsibility over the prosecuting authority, but in reality, the DPPs make the decisions.

Public Prosecutors (PP) appear in the Magistrate's Courts, while advocated appear in the HCs  The DPP may also appear in Court if the matter is a high profile one, but it is not practical for him to do this often.  

PRIVATE PROSECUTIONS

The State may refuse to prosecute a crime, even where a charge has been laid.  For this reason, s 7 of the Criminal Procedure Act provides for the possibility of private prosecutions.  These usually involve less important matters.  There have been private prosecutions for political reasons, to prevent people taking the law into their own hands.  In Sachs v Werkers Pers  1952 (4) SA 419, Sachs was a trade unionist who brought an action for criminal defamation against Werkers Pers.  In Solomon v Magistrate of Pretoria  1950 (3) SA 603 (T), the Court held that private prosecution obviates the need for self-help, and reduces the temptation to take the law into your own hands.

Private prosecutions do not stop the DPP from intervening and taking over the prosecution as a public prosecution (s 13).  Private prosecutions are a feature of the adversarial system of criminal procedure, and are not found inquisitorial systems.

Section 7(1) of the Criminal Procedure Act provides that if the AG declines to prosecute, if an individual wishes, he may institute an investigation, if he can prove substantial and personal / peculiar interest arising out of an injury which he has suffered.  In Makhanya v Bailey NO 1980 (4) SA 713 (T), the plaintiff was involved in trade union activities, and was fired from her job as a result.  This was an offence in terms of the Wage Act.  The plaintiff laid a charge, but the State refused to prosecute.  She then applied to institute a private prosecution, but the Magistrate refused because the Wage Act did not provide for a civil action, and therefore she was found not to have a `substantial and peculiar interest'.  The plaintiff then appealed and won the appeal.  The Court held that once it is clear that a legal right of a person has been infringed, then the plaintiff has a substantial and peculiar interest and can prosecute.

In Philips v Botha 1995 (2) SACR 228 (W), the plaintiffs tried to get around the fact that gambling debts are unenforceable, by asking for a cheque, and if this bounced, then they wanted to institute a private prosecution for fraud.  The Court rejected this argument, on the ground that the plaintiff had suffered no loss because gambling chips have no inherent value, and gambling debts are unenforceable and illegal.  The plaintiff had therefore suffered no actual or potential prejudice.

Section 7(1)(b) provides that a husband may prosecute regarding an offence against a wife, and s 7(1)(c) provide that a wife can only prosecute for the death of a husband.  Section 9(1) of the Constitution provides for equal protection before the law, and s 38 provides that anyone can approach the Court alleging that the BR has been infringed.  All rights, however, are capable of reasonable limitation.  In Van Deventer v Reichenberg  1996 (1) SACR 119 (C), the respondent had a history of litigation, and had been declared a vexatious litigant.  He therefore had to apply to Court for permission to sue.  The respondent had instituted a private prosecution against the appellant; he then applied for a second prosecution to set aside the first decision.  The Court rejected this argument on the basis that he had chosen the wrong remedy.

According to s 7 of the Act, one must obtain a certificate from the DPP that he declines to prosecute (`nolle prosequi') before instituting a private prosecution.  One then has three months in which to prosecute.  Section 12 of the Act provides that one must proceed by way of a summons in the lower courts or an indictment in the HC.  Section 12(2) provides that if the accused pleads guilty, then the State must take over the rest of the prosecution.  Section 9 provides that the private prosecutor must deposit a sum determined by the Minister of Justice, as security that he will prosecute without delay, and for the costs of the accused (now about R1 000 [check this]).  The costs of the prosecution are borne by the private prosecutor.  Section 15(2) provides that if the accused is found guilty, then the Court, in its discretion, may order that the costs be paid by the State.  If the accused is acquitted, s 16 provides that the Court may order the private prosecutor to pay all or part of the defence costs.  If the Court finds that the prosecution was unfounded or vexatious, the Court may make any order of costs it deems fit.

A public prosecution is conducted like a public prosecution, except that the prosecutor doesn't represent the State.  In Claymore Court (Pty) Ltd v Durban City Council  1986 4 SA 180 (N), the Court held that s 10(1) of the Criminal Procedure Act which states that the prosecution is in the name of the prosecutor, is pre-emptory and could not be waived.  Thus in this case, where the prosecutor had been given the normal charge sheet which said S v ..., the Court held that these proceedings were null and void.

Section 11 provides that if a private prosecutor fails to appear, the trial is dismissed and no further prosecutions are allowed, unless he can show that it was not his fault.  The State is nevertheless, not prevented from instituting a public prosecution, and the accused cannot raise the plea of autrefois acquit.  He may only raise the defence of autrefois convict if he has already served a sentence.

CHAPTER SIX



SECURING THE ATTENDANCE OF THE ACCUSED

The attendance of the accused is secured by means of written notice, a summons, indictment or arrest.  

SUMMONS

Section 54 of the Magistrates Court Act provides that a clerk may issue a summons to be served by the messenger of Court, summoning a person to appear in Court on a particular day.  This must be served on the accused personally, or served on his business or usual residence, and left with persons over the age of 16.  If he fails to appear, a warrant is issued.  Failing to appear is itself an offence, and carries a R300 fine and or 3 months’ imprisonment.

WRITTEN NOTICE AND ADMISSION OF GUILT FINE

Section 56 provides that if a `peace officer’ [see def section] believes that the penalty will be less than R1500, he can hand a written notice to that effect to the accused.  Section 57 then provides that he can pay an admission of guilt fine, and he won’t have to go to Court.

INDICTMENT

In the High Court, an indictment is issued.  Section 144 provides that where a person is indicted to a High Court, the charge is to be contained in the indictment, setting out the details of the offence.  The indictment must be accompanied by a summary of the substantial facts of the case so that the accused is informed of the allegations, provided that this information is not prejudicial to the State or the administration of justice.  The indictment should also contain a list of names and addresses of witnesses the State intends to call.  This is important for the accused to prepare cross-examination.  The State is not bound by this summary, and the State may also with-hold certain witnesses names.  If a witness appears in Court, who was not on the list, the accused can request a post-ponement to prepare.  This is easily granted.

In S v Ramgobin 1986 (1) SA 68 (N), the accused applied for further particulars to the summary.  The Court held that the summary was not part of the charge, and that the DPP has discretion on what to information is necessary to disclose to the accused.

The indictment and summary must be served at least 10 working days before the trial, unless the accused agrees to a shorter period.

Section 35(3)(a) of the Constitution provides the right to a fair trial.  Every accused thus has a right to be informed of the charge in sufficient detail to answer it.

ARREST

In general, everyone has a right to freedom from arrest. The arrest must thus be warranted by law, and no-one has a right to assume an arrest.  When the lawfulness of an arrest is in issue, the onus rests on the arrestor to show that the arrest was lawful and justified.  In Minister of Law and Order v Parker 1989 (2) SA 633 at 637, Joubert J held that it is `trite law ... that the onus of establishing the lawfulness of the arrest is on the arrestor’.

There are two types of arrest:

1.
Section 43: by way of a warrant.  This is a document addressed to the police, authorising the arrest and the bringing of that person to a judicial officer on the charge on the warrant.  This may be issued by a Magistrate or justice of the peace on application of the DPP, PP or a commissioned police officer, in which the alleged offence is set out and the allegation is made that, on information received on oath, there are reasonable grounds to believe that the accused has committed a crime.

There are thus two built-in safeguards: (1) the sworn statements to the police, and (2) the authorisation by a judicial officer who can turn down the application if there is insufficient evidence.

2.
Arrest without a warrant.  The following people can arrest without a warrant:


(a)
a judge / magistrate in whose presence the offence took place (s 178), may order the arrest of the offender.  This usually occurs in a contempt of court situation.


(b)
arrest by a peace officer (s 40)



(s 40(1)(a)) who commits or attempts to commit any offence in his presence.



In Gulyas v Minister of Law and Order 1986 (3) SA 934 (C), the accused swore at a policeman over the phone.  The policeman then arrested him.  The Court rejected the lawfulness of the arrest, and held that the crime had not been committed in the policeman’s presence.



(S 40(1)(b)) whom he reasonably suspects of having committed an offence referred to in Schedule 1, other than the offence of escaping from lawful custody.



In Duncan v Minister of Law and Order 1984 (3) SA 460 (T); 1986 (2) SA 805 (D) [(A)?], the Court held that `reasonably suspect’ did not mean that there has to be a prima facie case against the accused.  There need only be an ordinary level of suspicion, coupled with the intention to make further inquiries.  An accused can thus be arrested and held for 48 hours.



[Read through the rest of s 40(1)(c) - (p).]


(c)
arrest by private persons (s 42).  A private person may arrest any person who commits or he suspects of having committed a schedule 1 offence (s 42(1)(a)).  In R v Heerden 1958 (3) SA 150, the accused’s house was broken into. The accused and his neighbour then went to find the burglar, and found a group of people standing around.  They challenged the people, who then ran away.  The accused then opened fire and injured someone.  On a charge of assault GBH, the accused pleaded that he had had reasonable grounds to believe that a schedule 1 offence had been committed.  The Court had to decide whether is an objective or subjective test.  The Court found that his belief was not reasonable, and the accused was thus convicted. [Does this mean that it is an objective test?]



Section 49 is often raised in this regard, since it provides that if a person resists arrest, `such force as may in the circumstances be reasonably necessary to overcome the resistance or to prevent the person concerned from fleeing.



In S v Gumbi 1962 (1) SA 188, the accused was asleep when he heard someone trying to break into his hut.  He picked up his knobkerrie and beat the intruder, who turned out to be a child.  The accused raised the defence of s 42(1)(a), ie that he was entitled to arrest the intruder.  The Court upheld this argument, but found he had used excessive force.  An objective test was thus used.  In S v Mnanzana 1966 (3) SA 38, a subjective test was used.  This is the only case, however, where a subjective test has been used, and in general, an objective test is followed.



Section 42(1)(b) provides that a person can join in where someone is pursuing a suspect.  This must be contemporaneous.



Section 42(1)(c) provides that a private person may arrest someone whom he is by law authorised to arrest.



Section 42(1)(d) provides that a private person may arrest someone who is engaged in a fight.



Section 42(2) provides that a private person may pursue and others may join in to held pursue and arrest a suspect.



The owner or lawful occupier of property may arrest someone committing an offence on that property.

Once a person has been arrested (without a warrant), he must be informed immediately why he is being arrested.  This is because there is no warrant to explain why he is being arrested.  Section 35(2)(a) of the Constitution provides that every person who is detained, has the right to be informed promptly of the reason for being detained.  In Christie v Leachinsky 1947 AC 573 at 592, Lord Simmonds held that every subject is entitled to know the reasons for his arrest so the he can regain his freedom.

In R v Markoes 1929 CPD 41, a farmer arrested one of his farm workers for allegedly stealing a goat.  He then jailed him in his private dungeon. The farm worker escaped, and the farmer laid a charge with the police against him, for escaping from custody.  The Court held that because the farm worker had not been informed of the nature of the charge against him, his detention and custody was unlawful.  He was therefore acquitted.

The procedure for arrest was explained in Macu v du Toit 1982 (1) SA 272 (C); 1983 (4) SA 628 (A): The arrestor doesn’t have to formally say `I hereby arrest you’, but he must give the reasons for the arrest. The Court held that reality is more important than formality, so that, if the accused is caught in the act, you don’t have to tell him why you are arresting him, because it is obvious.  The accused should be told that he is being taken to a police station, or a safe place until the police arrive.  He should thus know that he is physically secure, and is not about to be beaten up.

Section 50 of the Criminal Procedure Act, and s 35(1)(d) of the Constitution provide that the accused must be brought asap to the police station and detained for no longer than 48 hours, unless he is brought before a lower court which can prolong the 48 hours.  This 48 hours does not include Saturdays, Sundays and public holidays.  In Kader v Minister of Law and Order 1991 (1) SA 41 (A), the AD held that it is not always practically possible for the accused to be told on what ultimate charge he will be charged with in court.  The prosecution doesn’t therefore have to define the charge in detail.  

The purpose of bringing the accused to Court, is to ensure that he is physically fine, that he appears in Court again, and that he investigation proceeds.  The 48 hours is thus a safeguard against police abuse.  Section 50(1)(d) provides that if the 48 hours expires, and the accused cannot, because of his physical condition, be brought before the Court, then the Court may order that the accused be detained at a place specified by the Court and for a period determined by the Court.  This provision does raise the possibility of abuse by corrupt police or doctors.

The normal court hours are 9:00 - 16:00 Monday - Friday.  Section 50(6)(b) provides that a person may not apply to be released on bail outside of court hours.  Section 50(6)(c) provides that for Schedule 6 offences, only a regional court can hear a bail application.

An arrest by a warrant has built in safeguards, while an arrest without a warrant does not.  An accused should therefore be charged, released, or a warrant should be obtained asap.  This is because being jailed is a form of punishment, and no-one should be condemned without a trial (Denning).  There are two remedies an accused has if he is arrested and held without trial:

1.
The arrested person could wait until he is released and then sue for wrongful arrest.

2.
The accused could bring an application to court for an `interdictum de homine libers exhibendo’ (interdict to exhibit a free person) (In English law this is a `habeas corpus’).  The accused must then be brought to court and his arrest must be justified.  The court may order his release.  In In re Kok and Balie 1879 Buch 45, De Villiers J held that the interdictum is substantially the same as the English habeas corpus.  In this case there had been a revolt, and the leaders (Griekwas) had been arrested and detained without trial.  The appellant applied to court to be released.  The State opposed this, arguing that because of the unrest in the country, the Court shouldn’t use its power to order the release of the accused.  The Court rejected this argument and held that the `disturbed state of the country shouldn’t influence the Court whose job it is to dispense justice.

In Wood v Ondangwa Tribal Authority 1975 (2) SA 294 (AD), Rumpf J said something similar: `the interdictum should be widely construed because the illegal depravation of liberty is a threat to the foundation of a society based on law and order.

DETENTION WITHOUT TRIAL LEGISLATION

In a state of emergency, these rights are often eroded, allowing detention without trial (eg 60s and 80s in SA).  Until 1982, the following laws were in place:

1.
General Law Amendment Act 37 of 1963, s 17 allowing for a 90 day detention law.

2.
Criminal Procedure Act 51 of 1977, s 185 allowing for detention of witnesses for non-political and non-security crimes for a maximum of 180 days.

3.
Internal Security Act 44 of 1950, s 12(b) allowing for detention of political witnesses for 180 days.

4.
General Law Amendment Act 62 of 1966, s 22 allowing for 14 day detention of suspected terrorists, which could be extended.

5.
Terrorism Act 83 of 1967, s 6 allowing for indefinite detention of suspected terrorists.

6.
Internal Security Act 44 of 1950, s 10 allowing for detention or internment of persons accused of endangering public safety (camps).

7.
Abuse of Drugs Act 41 of 1971, s 13 allowing for detention of drug abusers.

In 1982, the Rabie Commission recommended consolidation of all of these laws.  All were thus repealed except 2 and 7 above, and replaced by the Internal Security Act 74 of 1982, which set out the different form of detention.  7 was subsequently repealed by the Drugs and Drug Trafficking Act 140 of 1992.  In 1991, the terms of the Internal Security Act was radically amended to remove most of the detention without trial provisions.  As a result of the 1993 and 1996 Constitutions, detention without trial provisions have virtually disappeared.

DETENTION OF WITNESSES

Section 185(1) provides for detention of witnesses or crimes listed in Part III of Schedule 2.  If the AG believes such a person is in personal danger, may abscond, or may be tampered with or intimidated, and deems it is the interests of the administration of justice that he be detained in custody, then the AG may, by way of an affidavit place such information before a judge in chambers and apply for an order that the person concerned be detained pending the relevant proceedings.  The judges’ decision is final, but the AG may reapply if he obtains further information.

If the AG thinks it is necessary he may immediately detain the witness for up to 72 hours, before appearing before a judge.

Detention of witnesses is still detention without trial. Section 185(4) provides that he may detained until the proceedings are over, or the AG orders his release, or if the proceedings have no commenced within 6 months.

In 1996, s 69 of Act 88 of 1996 removed s 185(8) which stated that no court has the power to order the release of such person.  The court thus now has power to order a release, and the last vestige of detention without trial is removed.

Section 35(2) of the Constitution also provides that the lawfulness of the detention of any person may be challenged before a court, and if the detention is found to be unlawful, the court may order his release.  Detention without trial is thus a thing of the past.

ARREST IN THE STRICT SENSE IN TERMS OF THE ACT

Section 39 regulates the way in which a person is to be arrested.  If the person doesn’t submit, then the arrestor must touch his body to show that he is under arrest, and can use such force as is necessary to confine him.  In S v Gwabuya 1976 (1) SA 174, the accused was charged with escaping from custody.  The messenger of the court had been sent to arrest the accused at his place of employment, on a civil charge.  The messenger found the accused, showed him the warrant, and said he was under arrest.  The messenger then left and when he returned, the accused had run away.  On a question of whether the accused had been in lawful custody, the HC found that he had not been since there was no evidence to show that the accused had touched or had submitted to the arrest.  He therefore couldn’t have escaped.

Section 23 provides that an arrestor may search the person of the arrested, and seize certain articles (in s 20) which are suspected to be related to the commission of the offence.  Section 29 provides that the search shall be conducted with strict decency, and a woman may only be searched by a woman.

Section 39(2) provides that the `person effecting an arrest shall, at the time of effecting the arrest or immediately after effecting the arrest, inform the arrested person of the cause of the arrest or, in the case of an arrest effected by virtue of a warrant, upon demand of the person arrested, hand him a copy of the warrant.  In Minister van Wet en Orde v George 1985 (4) SA 390 (C), the court held that it was more concerned with reality than formality.  If the arrestee was caught red-handed and there was only one possible explanation for the arrest, then it is unnecessary to state that charge for which he is being arrested.  In the case of a fight, however, it is unclear what the charge may be, since a number of different offences may be involved in a fight, such as attempted murder, rape, assault GBH.  In this case, it would be necessary to stipulate the cause of arrest.

In Rautenbach v Minister Van Veiligheid en Sekuriteit 1995 (2) SACR 245 (W); 1996 (1) SACR 720 (A), a policeman had told the accused why he was arresting him.  The accused then said he wanted a copy of the warrant, and the policeman told him he would give it to him at the police station.  The Court found that s 39(2) provided that a warrant `shall’ be given, and thus the trial court and the appeal court found that the arrest was unlawful since this was a mandatory provision.

BREAKING OPEN PREMISES FOR THE PURPOSE OF ARREST

Section 48 provides that `any person who may lawfully arrest another in respect of any offence and who knows or reasonably suspects such other person to be on any premises, may, if he first audibly demands entry into such premises and notifies the purpose for which he seeks entry and fails to gain entry, break open, enter and search such premises for the purpose of effecting the arrest.’

PRIVATE PERSONS TO ASSIST IN ARREST WHEN CALLED UPON

Section 47 provides that every male of 16-60 years is obliged to assist a police official in arresting someone, or detaining that person, if he is called on to do so.  Failure to assist is an offence which can carry a fine of R300 or 3 months imprisonment.  This section thus places a formal legal obligation on all male inhabitants of SA.  In R v Lakier 1934 TPD 250, the accused saw two men fighting.  A plain-clothed policeman, who was one of the men fighting, called the accused to help him arrest the other man. The accused ignored the call, and was prosecuted in terms of s 47.  He was acquitted as he was found to have no mens rea because he didn’t know the caller was a policeman.  The court held that it wouldn’t easily be persuaded that the accused lacked mens rea, but in this case it was clear.

This is the only section in our law which imposes a positive obligation on the public to help a policeman enforce the law.  Otherwise, there is no compulsion.

USE OF FORCE IN EFFECTING AN ARREST

Section 49 regulates the use of force in an arrest.  There is a new s 49 [see handout] which has been passed by Parliament, but is not yet law, which provides that it is possible to use force, even `deadly force’ to effect an arrest, with regard to serious offences.  The current s 49 provides that if the accused resists arrest and runs away, the arrestor can use such force as is reasonably necessary to prevent the person concerned from fleeing.  Section 49(2) provides that if the accused is suspected of committing a schedule 1 offence, it is possible to kill him if this is the only means to prevent him from fleeing.  This killing shall be deemed justifiable homicide.  In R v Hartzer 1933 AD 306 at 309 Wessels J held that a policeman can’t shoot at a person merely because he runs away. The policeman should try to use other means first, such as chasing him, and only then must he shoot, but not so as to kill at first.

Section 49 provides that if a person wished to rely on s 49, he had to show, on a balance of probabilities, that 

(a)
there were reasonable grounds to believe that the offender had committed a schedule 1 offence

(b)
the arrestor attempted to arrest the accused before using force

(c)
the accused fled or offered resistance

(d)
there was no other way to arrest the accused than by killing him.

Theft is a schedule 1 offence.  The power of the police to kill should be limited as much as possible.  If a teenager steals an apple, this is a schedule 1 offence: should the police be entitled to shoot him.  It seems that to allow this would be too extreme.

The new s 49 was passed as part of the Judicial Matters Second Amendment Act.  By 1 April 1999, most of the Act’s provisions were put in place, but not s 49.  It seems as if the government are re-thinking this matter.  [The old s 49 provides for killing re a schedule 1 offence, while the new s 49 only speaks of `serious offences’.  Isn’t the new s 49 better in this regard, or is it more vague?]

The new s 49 provides that the use of force must be `proportional in the circumstances to overcome the resistance’.  It may be argued that it is never `proportional’ to kill for stealing an apple.  The new section seems to be a much narrower section, and the power must be used to protect the arrestor or another who is in threat of imminent danger from serious bodily harm.

When the new s 49 was enacted, the police lobbied against it. They argued that they shouldn’t have to wait until they are threatened, and that this delay might result in their death.  

The new section has not yet been brought into force, and it seems from their inaction, that the government are having second thoughts.

R v Britz 1949 (3) SA 293 (A) [what is this case authority for?]

In R v Gumbi 1962 (1) SA 188, the court held, that the arrestor has to show on a balance of probabilities, that s 49 applied.  Once this has been shown, then the onus is on the State to show that an excessive amount of force was used.  In this case, the court found that this had been shown, and the accused was thus convicted of culpable homicide.

Section 35(3)(h) of the Constitution provides that an accused has the right `to be presumed innocent, to remain silent, and not to testify during the proceedings’.  As a result, the courts have held, fairly consistently, that the onus shouldn’t be on the accused to show anything.  But, given that s 49 is a drastic right enabling an arrestor to kill someone, perhaps the onus should remain on the accused as a matter of public policy.

In Matlou v Makhubedu 1978 (1) SA 946 (AD), at 956, Rumpff CJ held (obiter), `the view that in a case such as this ... unlawfully’ [look up].  The fact that the onus rests on the accused is no longer acceptable, and therefore the onus should be on the prosecution to prove that the person acted unlawfully.  This is because it is not desirable for an accused to have to prove his innocence.

In making this finding, Rumpff rejected the AD’s earlier, pre-constitutional finding in S v Swanepoel 1984 (2) SA 361 (W), where the AD held that where an accused was charged with murder or culpable homicide, and he raised the defence of s 49(2), the onus rests on the accused.

In deciding whether to use and objective or a subjective test, the AD in S v Barmard 1985 (4) SA 430 (W); 1986 (3) SA 1 (A), held that an objective test should be used.  The Court held that it would juridically unsound to limit the knowledge of unlawfulness to mere simplistic actual knowledge of the forbidden nature of the act.  Section 49(2) is a unique provision, and thus any person who seeks to kill another must there and then assess objectively the reasonableness of their conduct.  They know that there will be an enquiry, and that they will have to be able to justify the killing.  After the fact, the validity of their conduct will be assessed.  This is an objective test.

If the accused bona fide assesses a situation incorrectly, there will still be knowledge of unlawfulness.  This is an objective test because of the unique nature of s 49(2). [check this with Tony]

In Matlou v Makhubedu 1978 (1) SA 946 (AD), Rumpff CJ tried to lay down guidelines for such a situation, circumstances permitting.  First, an oral warning should be given (`stop, or I’ll shoot’); second, you should fire into the ground or the air, then you can shoot to wound, and in the end, if circumstances demand it, you can shoot to kill.

In S v Barmard 1985 (4) SA 430 (W); 1986 (3) SA 1 (A), van Heerden tried to lay down the requirements, which should all be met for a successful defence:

(a)
the arrestor must have reasonably suspected there to have been a commission of an offence.

(b)
the accused must have been on the point of being arrested

(c)
the accused must have been aware of the intention to arrest him, and the intention must have been communicated to him.

(d)
the accused must have fled with that knowledge.

(e)
there must have been no other way of preventing escape, other than killing him.

These requirements are different to those set out in the new s 49, where killing is only justified if the arrestor believes on reasonable grounds [check this with Tony]

(a)
the force is necessary to protect the arrestor or another from imminent death or GBH, or

(b)
there is a substantial risk that the suspect will cause imminent death or GBH if the arrest is delayed, or

(c)
the offence is in progress, and is life threatening or likely to cause GBH.

Once the offence is over, the arrestor cannot shoot. [Doesn’t this only relate to (c)?]

ESCAPING FROM LAWFUL CUSTODY

Section 51(1) provides that it is an offence to escape from lawful custody.  In S v Daphe 1982 (4) SA 60 (T), the accused was an awaiting trial prisoner, who was being taken in a police car with another occupant (the driver).  The driver had an accident, and the car overturned.  The policeman was knocked unconscious.  The accused then ran away and went home.  When he was re-arrested, he was charged with escaping from lawful custody.  The court found that when the policeman had lost consciousness, he lost the ability to keep the accused under lawful control, and thus the accused was not in lawful custody.

Section 51(2) provides that it is an offence to assist an escape from lawful custody.

Section 53 preserves the common law right to sue for wrongful arrest.

CHAPTER SEVEN



ENTRY, SEARCH AND SEIZURE

SEIZURE OF ARTICLES

Section 20 provides that the State may seize anything which the State resonably suspects to be

(a)
concerned in the commission of an offence

(b)
affords evidence of an offence

(c)
is intended to be used in an offence

Section 21 regulated seizure with a warrant.  A Magistrate, Judge or Justice of the Peace, can authorise a warrant in on the grounds of an affidavit.

Section 21(2) provides for a search any individual or individual premises, and to seize any article in terms of s 20.  Section 21(3) provides that he warrant should be executed by day, unless the issuer authorises it to be executed at night.  The warrant can be issued on any day, and is of force until it is cancelled or used.  There is thus no time limit.  Section 21(4) provides that if the police official executing the warrant is asked for it, he shall hand over a copy of the warrant.

Certain safeguards are built into the search by warrant, since it must be authorised by a judicial officer, and it is issued on the grounds of information given under oath.

Section 22 regulates the seizure of articles without a warrant.  This section is important in practice.  A police official may search without a warrant (a) if the person consents, or (b) if he resonably believes that he would get a warrant if he applied, but the delay in doing so would defeat the object of the search.

In S v Motloutsi 1996 (1) SACR 78 (C), the owner of a premises had let the property to a tennant, who had in turn let it to a sub-tennant.  The police wanted to search the premises, and X [ask Tony what Cee means] consented to the search.  The court held that the wrong person had consented to the search, and the search was thus not lawful.  The police seized goods as evidence of the crime, and the court found that the seizure of the goods and their tender as evidence was unlawful because they had been unlawfully obtained.

In seizure without a warrant, there are no safeguards built in, and there is a reliance on the policeman to act reasonably.  This is due to the balance between the reasonable requirements of the State, and individual liberty.  It is important to know that searches are being conducted lawfully, but on the other hand, the State doesn’t want to make it too easy for criminals.

Note that the test for reasonable grounds is at the time of the search and not at the time of the discovery.  Roadblocks thus require a specific provision since there are no reasonable grounds to suspect those who are stopped.

SEARCH OF PREMISES

Section 24 of the Criminal Procedure Act gives the ordinary citizen power of search and seizure.  The section allows the person in charge of a premises t enter and search the property and seize certain things and give them to the police. This is a very wide section.

POWER OF POLICE TO ENTER PREMISES

Section 25(1) provides that a magistrate may issue a warrant to enter premises for (a) internal security reasons or the maintenance of law and order; (b) if an offence is being or likely to be committed.  The police, in carrying out these investigations, may seize any article under s 20.  Section 25(2) provides that the warrant may be issued on any day, and s 25(3) provides that the police officer can act without a warrant.  In Control Magistrate, Durban v AZAPO 1986 (3) SA 394 (A), the Court considered whether an objective or a subjective test should be used in deciding what is meant by `reasonable grounds’ in s 25(3).  The court held that the policeman need subjectively believe, since in issuing a warrant, it is the subjective opinion of the Magistrate which is examined.  [Is this case contrary to policy - doesn’t `reasonable grounds’ usually imply an objective test?]

The Police Act 7 of 1958 introduced a new s 4(6)(a) which authorised police, without a warrant, to search any vehicle on any public road, or any receptacle in, on or attached to the vehicle, and to seize any article in s 20 which was found.  This provision was introduced to allow for roadblocks.  This justifies the random searching of vehicles in the interests of the State of emergency in SA.

Section 26 provides that the police may enter any premises to interrogate any person, but they may not enter a private dwelling without the consent of the occupier.

Section 27 provides that the police may use force if there is resistance, but they must first demand admission, unless (s 27(2)), this would defeat the ends of justice.

Section 28 provides that the police can be fined / imprisoned for violating certain sections.

In S v Boshoff 1981 (1) SA 393 (T) [see 1981 SACL at 80], five policemen where charged with contravening s 28(1)(b), ie wrongful entering and search.  In this case a complaint was made to the police that an Indian man was sleeping in a flat with a white woman, and was therefore contravening the sexual immorality codes.  The police went to investigate early on a Sunday morning.  The security guard had a skeleton key which didn’t work, so the police broke the door down.  They found the woman in the bedroom and the man in the lounge, and the man was really white.  The police were convicted in the Magistrate’s court, and they appealed to the Supreme Court.  The court of appeal held that their suspicion was reasonable, and that it was reasonable for them to enter the premises at night.  The court, however, found that the use of force was not justified.  Section 28, however, does not refer to s 27 which regulates the use of force, and thus s 28 does not make a failure to comply with s 27 an offence.  The accused thus had to be acquitted.  They should have been charged with malicious damage to property.

Section 29 provides that the search must be carried out decently.  Section 14 of the Constitution protects the right to privacy, and provides that `everyone has the right to privacy, which includes the aright not to have their person or home searched, their property searched, their possessions seized, or the privacy of their communications infringed.  Viewed in isolation, this contradicts the Criminal Procedure Act.  In principle, then the Criminal Procedure Act would constitute a reasonable limitation of this right, but each individual provision may be open to Constitutional challenge.  The right is limited in society’s interest to allow the police to conduct search and seizure operations.

Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms provides that everyone has the right to have their family life, correspondence, etc protected.  Certain limitations are allowed for, however, and the right is thus not an absolute right.

The 4th Amendment to the USA Constitution provides that people have the right to be protected against unreasonable search and seizure.  This also recognises the balance between individual liberty and the needs of society to maintain security.

CHAPTER EIGHT



BAIL

BAIL IN GENERAL

When X is arrested, he is not yet guilty of an offence.  He is only guilty when he has been found guilty by a court of law.  To keep someone in jail, until he has been sentenced is thus undesirable, since jail is a punishment.  On the other hand, many accused, if released, go and commit the crime again.  Bail has nothing to do with guilt, it only deals with whether or not the person will appear in court again.  The common law principle is that every person is entitled to be released on bail, unless the court has reason to believe he will not comply with the bail conditions.

Section 58, `the effect of bail’, provides that bail is the giving of money, or a guarantee of money, to promise that the accused will appear in court.  The accused must thus deposit a meaningful sum of money, in order for it to be an incentive to return.  The bail must thus be fixed at a level where he can afford it, but it still hits him.  `Bail bond’ or `recognisance’ is the person who pays bail and who promises indebtedness, to secure the accused’s attendance in court.

Section 35(1)(f) of the Constitution provides that everyone who is arrested for allegedly committing an offence, has the right to be released from detention if the interests of justice permit, subject to reasonable conditions.  The Constitution does not say that everyone has the right to be released, since this must not be contrary to the interests of justice.  The Court now has a wide discretion to grant bail.  As a result, there is new legislation limiting this discretion.

Three principles have emerged from the recent case with regard to granting bail:

1.
A Court will grant bail where possible and will lean in favour of the individual  (S v Budlender 1973 (1) SA 264 (C) at 269).

2.
The court will not grant bail where the interests of justice will be prejudiced, for example, where accused will leave the country, hamper the investigations of the police, or there is a reasonable possibility that he will tamper with State witnesses.  The latter is a big problem in SA, exacerbated by the fact that there are no real witness protection programmes.

3.
Bail may be refused in the interests of public safety.  S v Mhlawli 1963 (3) SA 795 at 796 and S v Baker and Doyle 1965 (1) SA 821 at 826-7, where the court held that weight must be given to the opinion of the State.

POLICE BAIL

Section 59 provides for `police bail’. If the accused is in custody for a less serious offence, then he may be released on bail by a policeman if he leaves a deposit at the police station.

Section 50(6) provides that when a person is arrested, he must be informed of his right to apply for bail.  He must then be brought before a court to apply for bail, unless (in terms of the 1995 amendment), the court is not ready (see reasons in the Act) for up to seven days, and then the application is heard later.

Section 50(7) provides that the accused must be told why the bail application can’t be dealt with. [s 59(7) seems to have been deleted by s 1(c) of Act 85 of 1997 - is this correct?]

Section 59A(1) allows the AG or prosecutor to authorise release on bail of an accused charged with a schedule 7 offence, that is, most common law crimes not referred to in schedule 6, such as public violence, assault GBH, robbery of less than R20 000.

BAIL APPLICATION IN COURT

Section 60 was rewritten in whole in 1995, and partly rewritten in 1997 and 1998.  It has brought extensive changes to bail provision.

Section 25(2)(d) of the IC provided that an accused has the right to be released with or without bail, unless the interests of justice require otherwise.   Nothing was said about onus. In Magano v District Magistrate, Johannesburg 1994 (2) SACR 304 (W) [see Annual Survey 1994 at 583], the court held that the accused does not bear the onus to show he should be released.  The onus is thus on the State to show that the accused should be refused bail in the interest of justice.

In Ellish v Prokureur-General WLD 1994 (2) SA 579 (W) [see Annual Survey 1994 at 584], the court held that the 1993 Constitution is clear and unambiguous: an arrested person is entitled to be released provided the interests of justice do not require otherwise.  The onus is thus on the State to lead evidence first.

In S v Maki 1994 (2) SACR 630 (E), the court held that the onus is on the State to show, on a balance of probabilities, that detention was necessary for the proper administration of justice.  The State must lead evidence first, if the court is not convinced, then the accused is entitled to be released.

In Prokureur-Generaal v Van Heerden 1994 (2) SACR 469 (W), the court held that bail proceedings are not criminal proceedings.  Rather, they are a special type of judicial preceding, and thus the question of onus doesn’t play its usual role.  Simple considerations of fairness indicate that the State should indicate to the Court, why, in the interests of justice, the accused should not be released.  These indications are not an onus of proof.  The State should be given an opportunity to motivate and substantiate indications.  If it does not, then an inference can be drawn that the accused should be released.  If the State provides an inference, then the accused must be given an opportunity to place material before the court.  If he does not do this, then an adverse inference can be drawn against him.

All of these cases were decided on the basis of the IC.

Section 60(11) has been amended several times.  Section 60(11)(a) provides that where an accused is charged with a schedule 6 offence, the Court must order that the accused be detained, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that exceptional circumstances exist which permit his release.  The accused must thus show there are exceptional circumstances, otherwise, he will not be released on bail.  Section 60(11)(b) provides that re schedule 5 offences, the accused must show that it is the interests of justice that he is released.

This provision shows a change in thinking.  Schedule 6 deals with premeditated murder, rape in certain circumstances, robbery and indecent assault.

In S v C 1998 (2) SACR 271 (C), the Court upheld the constitutionality of these provisions.

Section 60(11B)(a) provides that an accused must inform the Court whether he has previous legal convictions, other charges pending or if he is out on bail, when applying for bail.  The idea behind this section, is to help the Court assess the risk of letting the accused out on bail. It is not to determine the guilt of the accused.

Section 60(2) provides that the court can postpone the bail proceedings, and enquire, informally, to obtain the necessary information to decide on bail, provided that the evidence is not disputed.  If the evidence is disputed, then the court may require that evidence be led.  Section 60(2)(d) was recently added and provides that, re a schedule 5 or 6 offence, if the prosecutor doesn’t oppose bail, the prosecutor should give reasons for this.  The onus is still on the accused to show why he shouldn’t be released.

Section 60(4) indicates the circumstances where it is in the interests of justice to refuse bail:

(a)
where it is likely that the accused will endanger the public.    In order to decide on this, see s 60(5) for a list of factors which the court should take into account.

(b)
where it is likely that the accused would evade trial.  In order to decide this, s 60(6) sets out a list of factors which the court should take into account.

(c)
where it is likely that the accused would intimidate witnesses or destroy evidence.    In order to decide on this, see s 60(7) for a list of factors which the court should take into account.

(d)
where it is likely that the accused would undermine the criminal justice system.    In order to decide on this, see s 60(8) for a list of factors which the court should take into account.

(e)
where it is likely that the accused would disturb the public order or undermine public peace or security.  In order to decide on this, see s 60(8A) for a list of factors which the court should take into account.

Some have questioned whether these provisions are constitutional.

In S v Schiete-Kat 1998 (2) SACR 707 (C), the Court found that these provisions were unconstitutional because they offended the principle of separation of power, since the legislature was interfering with the Court’s discretion to grant bail.

In S v Dlahamini 1999 (4) SA 623 (CC); 1999 (7) BCLR 771 (CC), the CC held that these provisions were reasonable and  justifiable limitations because of the realities of the high crime level in SA currently.

If circumstances change in SA, these provisions may no longer be necessary.

Section 60(9) provides that in deciding whether it is interests of justice to refuse bail, the court can take the personal circumstances of the accused into account. (See the factors listed.)

Section 60(10) provides that, even if the prosecution does not oppose bail, the court must balance the interests of the accused and the interests of justice.

Section 60(12) provides that the Court may attach conditions to the bail if it deems it to be necessary.

At the discovery stage of a civil trial, evidence is led.  It was argued that the accused, in a criminal trial, should similarly be allowed to see the police docket.  Section 60 provided for this, but was later changed.  Section 60(14) now reinstates the prosecutorial privilege with regard to bail proceedings.

CONDITIONS OF BAIL

Section 62 provides that the court make set down conditions when it grants bail, regarding

(a)
the accused must report in person

(b)
forbid certain areas

(c)
prohibit certain communication

(d)
the place on which to be served notices

(e)
any other condition

(f)
probation

In S v Russel 1978 (1) SA 223 (C), R was an Anglican priest who was charged with obstructing the police in a squatter camp. He was released on bail on condition that he couldn’t enter any squatter camps.  He appealed, and the condition was struck down, since it interfered with his priestly duties.

Section 63 provides that when bail is granted, both the prosecutor or the accused can apply to change the bail conditions, including the bail money.

AMOUNT OF BAIL 

In S v Mohamed 1977 (2) SA 531 (A) at 544, the Court held it first decide whether to grant bail, and then determine the amount.  There is thus no point in granting bail, and then setting it an amount which the accused cannot pay.

In R v Du Plessis 1957 (4) SA 463 (W) at 464, the Court held that the amount of bail should be such that the accused would prefer to retain, rather than loose it and abscond.

In S v De Kock 1995 (1) SACR 715 (T), the accused was a colonel in the special police force at Vlakplaas.  He was charged with murder and applied for bail. The court refused on the grounds (a) there was more than one case against the accused, (b) he probably had foreign bank accounts, (c) the could easily acquire fictitious documents, (d) he could manipulate the trust, and (e) he could not be judged by the ordinary standards of the accused because he didn’t abide by the rules of an ordinary society. The court found that he was a man who knew no rules, and would do anything to achieve his ends.

APPEAL ON A BAIL ORDER

Section 65 provides that if an accused is aggrieved by a bail order, he may appeal to the provincial or local division of the HC, where it would be heard by a single judge.  (Usually local divisions don’t have appeal jurisdiction, and they usually consist of two judges.)  The HC may set aside the decision and make a new order.  In 1995, a new s 65A was introduced which allowed the State to appeal. The section also provides that the State may be ordered to pay the costs if the accused opposes the appeal.

Courts have a discretion with regard to bail.  The State will generally accept this if there is no irregularity out of respect for the court’s discretion.  In S v Baker & Doyle 1965 (1) SA 821 at 826, the Court held that it will interfere if it considers the decision to be wrong. [does this refer to an appeal against a bail order - ie the court will respect the lower court’s discretion, unless it considers it to be wrong?]

In S v Ho 1979 (3) SA 734 (W), the court held that it won’t interfere because it respects the Magistrate’s discretion.

FAILURE TO OBSERVE BAIL CONDITIONS

Section 66 provides that if the accused fails to comply with the bail conditions, the prosecutor can apply to court and lead evidence in this regard, and if he is found to have not complied, the bail money will be forfeited to the State.

Section 67 provides that if the accused is released on bail and fails to appear for all or part of his trial, the Court will declare the bail provisionally cancelled and a provisional forfeiture order will be made. The court will also order a warrant for his arrest.  In S v Sibuya 1979 (3) SA 192 (T), the court held that it can provisionally cancel bail, but cannot at the same time pass sentence, since the accused must still stand trial.

If the accused then arrives within 14 days, the onus rests on him to show that his failure to appear was not due to any fault on his part.  If he can show this, then the provisional forfeiture is set aside.  If he cannot show this, or if he doesn’t appeal within 14 days, then the provisional order is confirmed.

Section 67A provides that this is a separate offence, which could receive a fine or a sentence of up to one year.

Section 68 allows the Court to cancel bail if evidence is placed before it, on oath, that the accused is about to run away, or is interfering with witnesses.

OTHER MATTERS PERTAINING TO BAIL

Section 71 provides that a juvenile (under 18) can be placed in a `place of safety’ pending his appearance in court.

Section 72 provides that for less serious offences, instead of releasing an accused on bail, he may be released, and warned to appear in court on a particular day.  If the accused is under 18, he may be placed in the care of the person who has custody over him, and the custodian is warned to bring the accused to court.

Section 307 and 309 provide that the execution of sentence is not suspended by the matter being sent on review, or the accused noting an appeal, unless the accused is granted bail. That is, the accused will usually start his sentence, once sentencing has taken place.

CHAPTER NINE



INDICTMENTS AND CHARGES

GENERAL

When a person is charged, he is given a document setting out the offence, known as a charge, a charge sheet or a summons in the lower courts, or an indictment in the high courts.

Section 144(3)(a) provides that an accused for a summary trial in a superior court must be given an indictment accompanied by a summary of the substantial facts of the case against him, which are necessary in the opinion of the AG, to inform the accused of the allegations against him.  The State must also give a list of the names and addresses of witnesses which it intends to call.

This information is of great practical importance.  The State is not bound by the contents of the summary and the AG / DPP is entitled to withhold the names of any witnesses if he thinks that they may be tampered with, or if it affects the security of the State.  The accused may thus sometimes be taken by surprise, but he is usually granted a post-ponement in the trial if this happens.

If there is a preparatory examination, that is a preliminary enquiry, then the summary doesn’t have to be given to the accused, since it is only decided at this stage whether there should be an indictment.  In a preparatory examination, only the State gave evidence, not the defence.  As a result of this unfairness, the law was gradually changed.  A preparatory examination now only takes place in exceptional circumstances.  For this reason, a summary is given by way of compensation.

Section 144(4)(a) provides that an indictment must be served 10 days before the trial.  (In a lower court, the summons must be served 14 days before.)

In Shabalala v Attorney General Tvl 1995 (2) SACR 761 (CC), the CC had to consider whether an accused had a right to see the contents of the police docket in order for the trial to be fair.  The CC held that no rigid rules are desirable, and in the trial, the Court must exercise proper discretion, taking into account the complexity of the case, and the degree of particulars in the indictment.

JOINDER OF PERSONS AND COUNTS

Sections 155-7, provide that any number of participants in the same offence may by tried together.  This is true, even if they are implicated in different ways or degrees.  Section 147 provides that the Court can, at any time, order a separation of charges or trials at any time.   [I can’t see that s 147 says this at all, since it deals with death or incapacity of an assessor.  Isn’t the relevant section 81(2)?]

In S v Levy 1967 (1) SA 347 (T), the Court held that the trial will be separated if this is in the interests of justice, and in S v Plaatjies 1997 (2) SACR 280 (O), the Court held that the primary question with regard to deciding to grant a separation of the trial is whether there would be prejudice or injustice if it is not done.

In S v Ntuli 1978 (2) SA 69 (AD), the court referred to R v Zonele 1959 (3) 319 at 325 where that Court had held that if one accused pleads guilty, and another pleads not-guilty, and there are different issues at stake, then the trial must be separated.  The Court held that this only applies where the `guilty’ plea has been accepted by the Court, since a Court can record a plea of `not-guilty’, even where the accused has pleaded guilty.  Thus if, the Court records two pleas of `not-guilty’, the trial does not have to be separated.

Section 81 provides that any number of charges may be jointed in the same proceedings against an accused.  In S v Ramgobin 1986 (1) SA 68 (N), the Court held that the practise of charging a series of acts committed by different accused at different times over a period, in pursuance of an overall plan or design as one offence, notwithstanding that each act could be the subject of a separate charge, is well established in our law and acceptable.  The joinder of different accused , however, on a number of different counts, which are alleged to have taken place over widely different times and places, is not permissible.  The crimes must have been committed as part of an overall plan.

Section 81(1) provides that additional charges may only be joined before any evidence has been led.  In S v Hendricks 1995 (2) SA SACR 177 (A), the question arose as to whether what the accused said at the arraignment (ie, the questioning process at the pleading), could be regarded as evidence.  The Court held that the arraignment was not evidence as such, and thus additional charges could still be brought.

SPLITTING OF CHARGES

Section 81(2)(a) provides that if the Court feels that it is in the interests of justice, it may order that the accused is charged separately.  

Until 1983, no charge could be joined with murder because it was felt that it merited a separate trial, since it was such a serious charge.

Section 83 provides that where is uncertainty with regard to the facts, the accused can be charged under all possible offences or charges.  Section 336, however, provides that where the same act / omission constitutes more than one crime under different laws (eg the common law and statute), the accused can be charged under the different laws, but he cannot be punished more than once, that is, he can’t have separate punishments.  Thus s 83 allows for a duplication of charges (a procedural device), and s 336 prevents a duplication of punishment.

In S v Maquame 1963 (2) SA 575, the court held that s 83 (then s 314), is procedural in design, since there is only one actus reus.  In S v Grobler 1966 (1) SA 507 (A) [see Annual Survey 1966 at 362], the leading case on splitting of charges, X and Y went to rob a shop.  X went into the shop and held up the shopkeeper who resisted and was killed.  X ran out to the car which was driven by Y and they drove away.  Both X and Y were convicted of robbery.  X was also convicted of murder, and Y was convicted of being an accessory after the fact to murder.  Both X and Y were convicted of two crimes arising out of the same, continuing event.  X was sentenced to death on both charges, and Y received 10 years and life imprisonment, to run concurrently.  They appealed to the AD on the basis that there was an improper splitting of charges.  Wessels (pg 572) then looked at the history of splitting of charges.  He argues that it must be seen as a procedural device, but the Court had to decide which offence had been proved.  In this case, the court held that there was no improper splitting of charges because murder and armed robbery are separate crimes, even though it was one continuing circumstance.

In S v Benjamin   1980 (1) SA 950 (A), the AD held that a verdict of robbery with aggravating circumstances, where the latter is attempted murder, together with a verdict of attempted murder, is an improper duplication of convictions for a single act.

This decision was followed in S v Moloto 1980 (3) SA 1081 (B) by the Bophutoswana HC, since it was bound by the decision.  The judge, however, disagreed with the decision, and encouraged an appeal on a point of law so that the AD could reconsider its decision: In S v Moloto 1982 (1) SA 844 (A), the AD held that, depending on the circumstances, the State may charge and convict a person of both robbery and attempted murder if it is proved, beyond a reasonable doubt, that the accused had intention to kill, and not only to use violence.

In S v Ntswakela 1982 (1) SA 325 (T), the Court tried to lay down guidelines regarding the improper splitting of charges.  The Court held that one must apply common sense and fairness, both to the State and to the accused. There are two tests / factors to be considered:

(a)
were the acts committed with a single intention, or with a single criminal transaction?

(b)
was the evidence necessary to establish one of these acts, involve proof of another act?

Where neither of these tests are conclusive, then look at the accused’s conduct, and the period(s) over which they were committed.  A short period indicates a single crime.  One can also look at the place where the acts were committed, as well as at the nature of the accused’s actions: was there one or more actus reus?

In S v Diedericks 1984 (3) SA 814 (C), the accused was charged with two counts of contravening the Drugs Act, that is, for dealing in drugs and mandrax.  The Court held that it was an improper splitting of charges.  In S v Phillips 1984 (4) SA 536 (C), on the same facts, the Court held it was not improper because different proof is required for each of the charges.  The case of S v Maasdorp 1985 (4) SA 235 (C), supported Diedericks.

In S v Mampa 1985 (4) SA 633 (C), the accused drove negligently, resulting in an accident in which two people were killed.  The Court looked at his conduct, and used two tests to determine whether there was one or two offences: (a) where a person commits two acts, each of which is criminal, but there is a single intent, and both acts were necessary to carry out the single intent, then there should be one offence, because the two acts constitute one transaction; (b) where evidence supports two charges, but there is only one act (negligent driving), then there is only one charge of culpable homicide.

There is no hard and fast answer, and it will always depend on the facts.

In S v Mililo 1985 (1) SA 74 (T), the Court asked whether the offences of reckless driving and driving under the influence of alcohol were different offences.  The Court held that they were separate offences because they required different proof.

In S v Nkwenja 1985 (2) SA 560 (A), the two accused decided to rob the occupants of a vehicle.  They approached from two sides, opened the doors, pulled the people out, and assaulted them.  One died. They were found guilty of robbery and culpable homicide.  The Court held that this conviction was correct.

In S v Nambela 1996 (1) SA SACR 356 (E), the accused kicked a policeman while he was escaping.  He was charged with assault and with escaping from custody. The Court held this was one crime.

In S v Labuschagne 1997 (2) SACR 6 (NC), the accused were women who worked for a company.  They stole three different amounts of cash at different times in the day.  The Court held there was only one charge of theft in this case.

PARTICULARS OF THE OFFENCE

Section 84(1) provides that the charge sheet / indictment must contain the details of the time and place of the offence, the name of the person and a description of property against which the offence took place.  This is to inform the accused of the nature of the offence.  If there is insufficient information, then he can apply for more particulars.  Section 87 gives the Court discretion to order this.

In S v National High Command 1964 (1) SA 1 (T) (the beginning of the Rivonia trial), the indictment gave very brief details.  The defendant made a request for further details, and the prosecution responded that the accused would know all the answers to all the questions.  De Wet JP held that this was a `most improper reply’, and order the indictment to be quashed, and for the prosecution to order a new indictment with more details.

In S v Hugo 1976 (4) SA 536 (AD), the accused was charged with fraud.  He requested further particulars and these were granted.  At the trial, the State led evidence with regard to a misrepresentation which was not referred to in the indictment or further particulars.  The Court held, on review, that the accused had been severely prejudiced by this, and therefore set the conviction aside.

The State is thus bound by the particulars it gives. 

 Until 1959, an indictment was bad if it omitted to allege an essential element of a crime.  This defect could not be corrected by leading evidence at the trial.  Section 88 has provided that since 1959, a defective indictment may be cured by evidence led at the trial.  Section 88 does not allow for the substitution of one offence for another.  It only allows a remedy for a defective indictment in certain cases.

In S v Simango 1979 (3) SA 189 (T), the Court held that the indictment, which didn’t set out the offences at all, was `so vague and embarrassing’ it could not be rectified without prejudicing the accused.  It was thus sent back to prosecution for re-drafting.

Section 92 provides that certain omissions or imperfections will not invalidate the charge. [See the section for the list.] These include any matter which need not be proved, a wrong appellation, a mistake re the time where time is not of the essence, or the value of the damaged property.

Section 85 provides that the time to object to an indictment for a formal defect is before the accused has pleaded, and not afterwards.  In S v Friedman (2) 1996 (1) SACR 196 (W), the accused was charged with contravening the exchange control regulations.  This was challenged on constitutional grounds.  He raised the objection before he had pleaded.  The court held that this was not a formal defect of the indictment, and that he could raise his defence during the trial.

Section 86(1) provides that an indictment can be amended, provided the accused is not prejudiced thereby.  If he is prejudiced, this can usually be remedied by a post-ponement.

CHAPTER TEN



PLEAS

GENERAL

The accused is brought to Court and informed of the charge.  He is then asked to plead, and the Magistrate / Judge enters the plea.  This is known as the arraignment procedure.  The trial then begins.

EXCEPTIONAL PLEAS

There can be no arraignment in certain exceptional circumstances:

1.
Admission of guilt and payment of a fine.  Sections 57 and 57A provide that for less serious offences, the accused can pay an admission of guilt fine without appearing in court.

In S v Smith 1985 (2) SA 152 (T), the accused paid an admission of guilt fine.  He then made representations to the prosecutor, and the prosecutor agreed to withdraw the fine.  The Magistrate refused to give the money back.  This case went on review to the HC, where the Court held, that in consideration of justice, the matter should be set aside. [and the money given back?]

2.
Sections 77-9 deal with the accused capacity to understand the proceedings.  Section 77(1) provides that if the accused is not capable of understanding the proceedings so as to make a proper defence, then the procedure laid out in s 79 should be followed.  Section 79 provides that the Court may commit the accused to a psychiatric hospital for observation for not more than 30 days.  If it is not a serious crime (ie, not murder, rape or serious violence), then the enquiry is conducted by one person, the medical superintendent or a psychiatrist appoint by him.  If it is a serious crime, or if the Court so directs, then the superintendent, and a court appointed psychiatrist, and possibly even a third psychiatrist are also appointed. This panel must then submit a report.  If the report is unanimous, then the Court may make a finding with no evidence other than the report, provided that it is not disputed by either party.  If the report is not unanimous, or it is disputed by one of the parties, then evidence may be led before the Court, who will then make a decision.

In S v Kavin 1978 (2) SA 731 (W), there was a question about the accused’s sanity.  A unanimous report was submitted, but it was disputed by one of the parties.  The Court held that the disputing party must prove its case, and in the absence of proof, the Court will not substitute its view for that of the panel.  The Court is an expert in law, not in psychiatry.

Section 77(5) provides that if the accused is found to be capable, then the trial will proceed.  Section 77(6) provides that if he is found not to be capable, then, if it is a serious offence, the Court must direct that the accused be sent to a psychiatric hospital / prison until a decision is made by a judge in chambers to release him. In other offences, the Court must direct that the accused is admitted to a mental home, or treated as an outpatient.

If the Court finds that the accused doesn’t have capacity, and the Court finds this out after pleading has taken place, then the accused shall not be entitled to be committed or acquitted (ie no verdict).  If the accused is committed after a finding of guilty, re leading evidence in mitigation of sentence, then the conviction is set aside, and even if he pleaded guilty, he will be deemed to have pleaded not-guilty (s 77(6)(a)).  Section 77(7), if a person is incapable, he may later be prosecuted and charged, if becomes capable of understanding the charge.  (This doesn’t happen very often.)

3.
Where the accused refused to plea.  Section 109 provides that in this case, the Court will enter a plea of not-guilty of his behalf.  The accused may also make five other technical, procedural objections, listed in s 85(1)(a)-(e). [See the list.] If the Court decides that any of these objections are well founded, then the Court can make any changes to the charge it deems fit.  If the prosecutor refuses, then the Court may quash the charge.

ORDINARY PLEAS

There are nine different pleas which an accused can plead, set out in s 106:

(a)
Guilty (see below)

(b)
Not guilty

(c)
Autrefois convict
(d)
Autrefois acquit
(e)
Presidential pardon

(f)
That the Court has no jurisdiction.  In S v Tudadeleni 1967 (4) SA 511, the accused claimed that the Court had no jurisdiction.

(g)
If a person is required to give incriminating evidence for the State, he must be told that his evidence `frankly and honestly’, then he will be discharged from being charged himself (s 204).  Thus, if a witness gives evidence under s 204, then he may not be charged.  This is protect the right against self-incrimination.  (Section 205 states that if journalists, ministers of religion, etc are privy to information, the State can require that they give evidence.)

(h)
The prosecutor has no title to prosecute (private trials).

(i)
Section 342A

Two or more pleas can be pleaded together, except for a plea of guilty.  If the accused intends to plead guilty or not guilty, then the prosecution must be informed.

Plea of guilty
Section 112(a) regulates a plea of guilty to lesser offences. In such a case, the Court can simply accept the plea and impose the competent sentence / fine.  Section 112(b) regulates a plea of guilty re more serious offences, which could attract imprisonment or a fine of an amount greater than that set by the Minister.  The Judge must question the accused and be satisfied that the accused is guilty.  Only then can the Court impose the competent sentence / fine.

There is much case law on the amount and type of questioning required by the Court, after this section came out.  This issue is important, especially where most accused’s have no legal representation.

In S v Tshumi 1978 (1) SA 128, the Court held that when it questions the accused, the questions must be directed at satisfying the Court that the accused fully understands the charge and his answers reveal that he is guilty.  In this case, the accused was charged with culpable homicide.  He pleaded guilty, but during the questioning it was revealed that the deceased was the aggressor.  The question thus should have been raised as to whether the accused was acting in self-defence, but he Magistrate did not question any further.  On review, the conviction was overturned.

In S v Mkhize 1978 (1) SA 265, the Court held that the answers given by the accused should satisfy the Court that the accused was actually guilty.  The questions must thus cover all of the elements of the crime which the State would have had to have proved.  If any allegations are not admitted, then the Court cannot be satisfied and must enter a plea of not-guilty.

In Chetty v Cronje 1979 (1) SA 294 (O), the Court held that a plea must be freely made, and not induced by threats.  Thus, in this case, the Court held that a plea which was obtained by violence or threats of violence, was wrongfully obtained.  It is irrelevant where the violence stemmed from.

In S v Magabi 1985 (3) SA 818 (T), the Court held that questioning in connection with s 112 is not defective if the judicial officer neglects to put each essential element separately to the accused.  All the Court needs to do is to satisfy itself that there has been a correct plea of guilty.  It is thus possible to look at the questions and the answers as a whole.

In S v Myeza 1985 (4) SA 30 (T), the Court went through the elements superficially.  This was found to be insufficient.

Section 112(2) provides that, regarding a plea of guilty, an accused is entitled to hand in a written statement.  The Court may accept this and convict the accused on the basis of this.  The Court will still be entitled to question the accused if it is not entirely satisfied.  A written statement is often used in practice, especially where the accused is represented.  This enables the accused to try and put the crime in a better light, and this may be influential in sentencing.

It is possible that an accused may not be capable of pleading guilty.  In S v Mauwa 1986 (4) SA 818 (SWA), the accused pleaded guilty of culpable homicide of a child who had died of malnutrition.  She was convicted. On review, the Court held that it was not within the personal knowledge of the accused to say that the child had died of malnutrition.  To say this, she must have had some medical knowledge.  She thus could not have admitted to this fact.  Had she been represented, she would still not have been able to make this statement.  The conviction was therefore overturned.

In S v Martins 1986 (4) SA 934 (T), the Court held that an accused can admit an element of the offence of which he has no personal knowledge, because the Act states that `all admissions’ made by an accused can be used against him.  The Act does not distinguish between different crimes, different accused, or whether he is represented or not.

Section 220 provides that `an accused or his legal adviser or the prosecutor may in criminal proceedings admit any fact placed n issue at such proceedings and any such admission shall be sufficient proof of such fact.’

These two cases reveal very different approaches.

In S v Ngubane 1985 (3) SA 677 (A), the accused was convicted of murder with extenuating circumstances.  He appealed and questioned whether the trial court had acted correctly on the original charge of murder. The accused had pleaded guilty of culpable homicide, and had handed in a written statement.  The trial court held that the written statement didn’t admit culpable homicide and therefore the Court entered a plea of not guilty.  The prosecutor then led evidence, and the accused was found guilty of murder with extenuating circumstances.  The AD, on appeal, held that the proceedings were irregular, since the Court had no authority to reject a plea of guilty, when all the essential elements were pleaded.

Changing a plea of guilty
Section 113 allows a Court to correct a plea of guilty, where (a) the Court is in doubt as to the accused’s guilt, (b) the accused doesn’t admit an allegation in the charge, (c) the accused incorrectly pleaded the allegation, (d) the accused has a valid defence, or (e) for any other reason (added in 1996).

In S v Zwela 1981 (1) SA 335 (O), the accused pleaded guilty to theft.  He wanted to change it to not guilty because he claimed that he had been assaulted by the police and told to plead guilty.  The Court applied the test to change the plea.  They looked at the totality of the circumstances, and held that in the interests of justice and equity, the accused should be allowed to change his plea.  The accused didn’t have to prove his allegation, he just had to allege it.

In contrast to this, in S v Mazwi 1982 (2) SA 344, the judge held that there is an onus on the accused to prove, on a balance of probabilities, any one of the grounds in s 113.  This decision was upheld in S v Dingile  1986 (3) SA 253 (NC).

There are several problems with s 113:

1.
Did s 113 supplant the common law, that is, is s 113 the only ground upon which a plea can be changed?

2.
Is there an onus on the accused regarding this charge, and if so, what is it?

3.
Is ti possible to have differing onuses depending on whether the accused wants to change his plea before or after sentencing?  If it is before, is it on a balance of probabilities, and after, beyond a reasonable doubt?

Attorney-General, Transvaal v Botha 1993 (2) SACR 587 (A) settled all of these questions:

1.
Section 113 didn’t oust the common law, that is, there could be other grounds if these were required.  (In 1993 there were 4 situations in s 113, and the fifth was only added in 1996 as a response to this case.)

2.
 There is no onus on the accused to prove anything.  The Court referred to S v Brits 1963 (1) 394 (T) at 398H-399I where the correct approach was laid out: “the accused must give a reasonable explanation, such as, a plea induced by duress, mistake, etc, that is, any reasonable possibility that he plea is true, and then it must be allowed.”  This would reduce the possibility of miscarriages of justice, especially where legal representation is not afforded to many.

In S v V  1984 (1) SA 33 (T), the Court held that the accused can’t change his plea more than once.  In S v Jasson 1997 (1) SA 469 (N), the Court held that a change of plea re s 113 occurs when proceedings regulated by s 112 are in progress.  Section 113 may not be invoked after sentencing has taken place.  In this case, the accused should appeal.

In S v Heugh and Others 1998 (1) SACR 82E, the Court held that s 113 must be applied where a court is satisfied that the accused doesn’t admit an allegation, even if this is not an essential element of the crime.

Committal by magistrate’s court of accused for sentence by regional court after a plea of guilty
Section 114 provides that, if a magistrate’s court, after convicting an accused on a plea of guilty, but before sentence, finds (a) that the punishment is in excess of the court’s jurisdiction, or (b) if the accused’s previous convictions warrant a heavier sentence, then the magistrate shall stop the proceedings and commit the accuse dot a regional court having jurisdiction.

During the trial, previous convictions may not be admitted as evidence, but they are relevant when it comes to sentencing.

The accused must thus be sent to the Regional court, unless it is satisfied that the plea of guilty is incorrectly recorded or if it is not satisfied as to the accused’s guilt, and the regional court will find the accused guilty and made the appropriate sentence.  If the regional Magistrate does find that the plea was incorrectly recorded, or if he is not satisfied as to the accused’s guilt, then he will enter a plea of not-guilty, and the trial will then proceed.

Plea of not guilty
Section 115(1) provides that where an accused pleads not guilty, the magistrate / judge may ask him whether he wishes to make a statement indicating the basis of his defence.  This was not available prior to 1977. The prosecutor may then accept this, and only try and prove that which the accused denies.  This narrows the issues.  Up to 1977, the accused didn’t have to say anything.  Now he is asked whether he wishes to make a statement, and this interferes with his right to silence.

In S v Mkhize 1978 (3) SA 1065, the Court held that to insist that an accused must plead after she said that she wishes to consult her lawyer, is a gross irregularity and violation of her right to have legal assistance.  An accused is entitled to refuse to make a statement, and if she has legal representation, then the representative is entitled to answer these questions.

Section 115(2)(a) provides that the Court may question the accused in order to decide which allegations are in dispute (a) if the accused doesn’t make a statement, or (b) if it is not clear from the statement to what extent the accused denies or admits the issues raised by the plea. Section 115(2)(b) provides that the Court may put any question to the accused, and record this as an admission in terms of s 220.   Section 220 provides that an accused can make any admission and this will be sufficient proof of such fact. This relieves the State of the burden of proving such a fact.  The State may thus record any admission, even a mistake, and it may be regarded as sufficient proof of this fact.

In S v Mahlangu 1985 (4) SA 447 (W), the Court held that when a judicial officer questions an accused under s 115, he must explain to the accuse what his rights are, and the consequences of his admissions.  In this case, the Court held that the rights weren’t sufficiently explained, and that the Court must record exactly what was explained to the accused.

This is extremely important with the paucity of legal representation.

In S v Dreyer 1978 (2) SA 182 (NC), the Court held that if an illiterate or undefended person makes a statement under s 115, it must be made clear to him that the statement itself has no evidential value and if he wants to, the court will allow him to repeat the statement under oath to be admitted as part of the evidence. 

This is important, as a statement made under oath is subject to cross-examination.  This is seen as the best machinery available to determine the truth.  Any person can plead not guilty, and it is therefore better to have him cross examined.

In S v Mkhize 1978 (2) SA 249 (N), this case was affirmed.

In S v Mogoregi 1978 (3) SA 13 (O), the Court held that some weight can be given to this statement, that is an unsworn statement.

In S v Nkosi 1978 (1) SA 548 (T), the Court held that a statement is `a fact’ in the trial, and can be taken into consideration.

The matter was finally settled in S v Sesetse 1981 (3) SA 353 (A), where Wessels JA held that if an accused is asked to plead in a murder trial, and he admits that he stabbed the deceased, but he acted in self-defence, that admission would serve as evidence, in the sense of probative material, as to a fact which is put in issue by the plea of not guilty.  In this case, admissions made by an accused that they had been present in a taxi when the deceased had be assaulted by someone else, could be tendered as evidence by the State as an important link in the chain of circumstantial evidence against the accused.  Thus, anything which is relevant may be taken into account, including a statement made by the accused.

The question then arises as to whether a negative inference can be drawn against the accused if he wishes to remain silent and not make a statement.  The three case of S v M 1979 (4) SA 1044 (B),   S v Muzikayi Fani  1979 (2) SA 516 (D); (1982) 6 SACC 158, S v Evans 1981 (4) SA 52 (C), argued back and forth whether this could be done.  The argument was that innocence seeks light, while guilt seeks darkness.

The matter was finally decided in the leading case of S v Daniels 1983 (3) SA 275 (A), Nicholas J held that the Court, in dealing in s 115 proceedings, must inform the accused that he is not obliged to make a statement.  Failure to do this is an irregularity, the effects of which will depend on the circumstances.  Furthermore, it must appear from the Court record that the accused’s rights were explained to him in detail so that a judgement can be made as to the adequacy of the explanation.  Where the Court asks the accused, in regard to s 115(2)(b), whether an admission may be recorded, he must be told that the effect of making such a formal admission, is to relieve the State of the burden of proving that fact, and that he is under no obligation to make any statement or to held the State prove the case against him.  This principle is in accordance with the statutory practice in SA, that an unrepresented accused, without being fully informed of his rights, should not be asked to admit anything which the State has to prove.

Section 35 of the Constitution provides a right to a fair trial, and s 35(3)(h) provides that the accused has a right to be presumed innocent, not to testify and to remain silent.  To draw a negative inference against the accused for exercising this right, would mean that he has no right at all.  It is therefore unconstitutional to draw a negative inference.

Committal of an accused to trial or sentence by a Regional court after trial in a Magistrate’s court
In 1979 a new s 115A was added, providing that where an accused pleads not guilty, but the magistrate thinks the matter should go to the regional court, it can do this.

Section 116 provides that a matter may be sent to the regional magistrate for sentencing if the magistrate wishes to impose a sentence beyond the jurisdiction of his court.  

Section 116(3) provides that if the regional magistrate is not satisfied, after a trial, that the proceedings were in accordance with justice, he must record where this was so, and his reasons for thinking this, and send the whole to the Registrar of the provincial division.  This is then sent to a judge in chambers.  If he is satisfied that the proceedings were in accordance with justice, he must certify it and return it to the regional magistrate to impose sentencing.  If he is not satisfied, the judge will get a statement from the trial magistrate setting out his reasons for convicting the accused.  The judge will then place the whole record before a provincial division court for consideration as an appeal.  The court’s sentence will then be substituted for that of the magistrate.  This provides a system of checks and balances. [This checking procedure only seems to happen if the matter is sent to the regional magistrate for sentencing, after a plea of not guilty.  Are there any checks and balances for other situations?]

In S v Mokoena 1984 (1) SA 267 (O), the Court held that where the procedure in s 116 is invoked, before the HC can convict the accused of a more serious offence, the accused should be given an opportunity to present argument why this should not be so.  This is because he has been tried on the less serious offence, and has not had a trial on a more serious offence. [But s 116 only allows a magistrate to send the case to the regional magistrate if he feels that the accused should get a more severe sentence than he can impose.  If the regional magistrate feels that there were irregularities, then he can send it to the HC.  Nothing is said about trying the accused on a different, more serious offence. Rather, the section regulates the situation where there have been irregularities in the magistrate’s court.]

Section 117 provides that where an accused pleads `not guilty’ on the basis of an invalidity of a provincial law or because of a Presidential proclamation, the matter must be sent to a superior court.  This is because a magistrate’s court has no authority to strike such things down.

ARRAIGNMENT PROCEDURE

Sections 119-122 regulate the arraignment procedure.

In SA, due to the extensive backlog of cases, the authorities, wanted the arraignment to e dealt with by a lower court.  This would separate the plea from the trial itself.

Section 119 provides for a `mini preparatory examination’, that is, an inquiry into the circumstances of the crime. [Is this the same as the arraignment, or is it something more extensive?] In a proper preparatory examination, evidence can be led.  Section 119 is thus designed to get the accused to plead at an early stage.  The section provides that when the accused appears in a magistrate’s court, but may only be tried by a superior court, then, on the instructions of the AG, the charge may be put to the accused and he may be asked to plead.  The trial can then proceed in a HC.  There is thus a separation of plea and trial in time and place.

In S v Damons 1997 (2) SACR 218 (N), the plea proceedings had taken place in accordance with s 119.  The accused then made certain admissions in accordance with s 120 [is this the correct section?  Shouldn’t it be s 220?], and was asked questions under s 112 (plea procedure re a plea of guilty).  When the accused was brought to the HC, he objected to the admissions made in the plea procedure under s 112.  The Court held that these admissions could be received as evidence for the HC, since it is not possible to plead guilty and then refuse to answer questions.  The right to remain silent is thus incompatible with a plea of guilty.  (It is compatible, however, with a plea of not guilty.)

Section 121 provides that where an accused under s 119 pleads guilty, then s 112(1)(b) applies (plea procedure re a plea of guilty).  If a magistrate thinks that the matter is out of his jurisdiction, then he must stop the proceedings.  If he is not satisfied as to the accused’s guilt, then he must enter a plea of not guilty, and follow the procedure under s 122.

If the accused pleads not guilty, then he may be asked to make a statement under s 115.

The same procedure is also followed in a s 119 procedure (where a magistrate doesn’t have jurisdiction).

If the magistrate is satisfied that the accused admits the allegations in the charge (s 121(1)(a)), then the magistrate must adjourn the proceedings, pending the decision of the AG. The AG may then:

(a)
arraign the accused

(b)
decline to arraign the accused

(c)
institute a preparatory examination [See s 121]

If a plea of not guilty is recorded, then the accused may be asked to make a statement under s 115, and then s 121(3) is followed. [Is this correct?  Doesn’t s 121(3) only apply to s 121(2)(a) where the magistrate is satisfied that the accused’s plea of guilty is correct?]

Section 121(5) provides that the record of the procedure in the Magistrate’s court stands.

This separation of plea and trial in time and place, is not too problematic, since the plea is not difficult and can be handled by a Magistrate.  Problems may, however, occur with regard to legal representation, if the accused doesn’t have legal representation at the plea proceedings.  He could therefore make damaging admissions at this stage, and reduce the burden on the State.  If people had legal aid, then their rights would be better protected.

Section 122A was inserted in 1979 because the procedure in s 119 was found to work well. This section provides that where a matter can only be heard by a regional court, the magistrate’s court can nevertheless, do the plea procedure.  Regional courts now have vast jurisdictional grounds.  Section 122A provides that if an accused pleads guilty, then s 112 is followed, and if he pleads not guilty, then s 115 is followed.  The same reservations apply to this section as to s 119, and may result in a miscarriage of justice.

CHAPTER ELEVEN


RIGHT TO LEGAL REPRESENTATION

Section 73(2) provides that an accused is entitled to a legal advisor from the time of his arrest.  The word `shall’ in this section, means `must’.

Sections 73(2A), 73(2B) and 73(2C), were enacted in 1996 but have still not come into operation yet [see Pendlex pg 2-353].  Section 73(2A) provides that every accused must be informed at the time of his arrest / summons / written notice / service of indictment / first appearance in court, of his right to be represented at his / her own expense, and that if he cannot afford it, he should apply for legal aid, and where he should apply.  Section 73(2B) provides that every accused should be given a reasonable opportunity to obtain assistance.  Section 73(2C) provides that if an accused fails to do this in a reasonable time, and the failure is due to his fault, then, in addition to an award of cost for causing unreasonable delays (s 342(a)), the court may order that the trial may proceed without representation, unless the court feels substantial injustice may be done, in which event, the Court may order a legal advisor to be appointed at State expense.  The accused may also act for himself, and cannot be forced to accept legal representation.

If the accused fails to obtain legal representation, then the Court may order that (a) the State provides legal representation if substantial injustice would otherwise result, and (b) the trial can proceed without legal representation.

There was general dissatisfaction with trials which stretched on for years, and as a result s 342A was passed to regulated these unreasonable delays.  Section 342A(2) lists the factors to be taken into account in deciding whether a delay was unreasonable or not.  Section 342(3) provides that if the delay is found to be unreasonable, the Court can make any order it deems fit.

The Bill of Rights also provides that an accused should be informed of his rights (s 35).  Section 35(3)(f) of the Constitution provides that every accused has the right to a fair trial, which includes the right to choose, and be represented by, a legal practitioner, and to be informed of this right promptly, and s 35(3)(g) provides that he has the right to have a legal practitioner assigned to the accused person by the State and at State expense, if substantial injustice would otherwise result, and to be informed of this right promptly.

The broad intention of this section is good, but in practice, only the relatively wealthy can afford legal representation.  The question which is raised by this section, is `what is substantial injustice?’  Arguably, any wrongful conviction is substantially unjust.  The idea is that everyone should have legal representation because everyone is entitled to a fair trial.  There are, however, severe financial constraints, but it is open to every accused to argue that he needs legal aid.  For this reason, the magistrate’s questioning process is very important.

In the USA, the 6th amendment stated that `the accused shall enjoy the right to have the assistance of council for his defence’.  In Powell v Alabama 287 US 45 (1932), the US Supreme Court held, for the first time, that there was a limited right to council, and that this right is essential to due process in certain criminal cases.  This case was known as the `Scottborough Trial’, where 9 black youths were charged with raping two white girls.  They were found guilty and 8 were sentenced to death.  They were not represented.  The US Supreme court held that in capital offences, there should be representation.  This is a fundamental right because due process requires a fair trial / hearing, and a hearing is a basic element of the constitutional requirement of due process.  Implicit in the `hearing’, is a right to legal representation.  The right to be heard is of little avail, if it doesn’t include the right to be represented.  Despite this judgement, the Supreme Court held that in non-capital cases, State appointment of council is only required if it would otherwise result in `unfairness’.  

In Betts v Brady 316 US 455 (1942), the Court held that legal representation would only be granted in special circumstances.  This case was overruled by Gideon v Wainright 372 US 335 (1963), where the Court held that in all felony cases (serious offences), there is a flat requirement of council.  A lawyer is a necessity, not a luxury. The State spends a lot of money on prosecutors in the public interest.  Similarly, the accused needs council.  If the accused can afford it, he will get the best council he can.  This indicates the importance on council.  The State should therefore pay for the accused’s defence.

With regard to misdemeanours (lesser crimes), the Courts have held that the test is whether the accused is facing a prison sentence or not.  In Scott v Illinois 440 US 367 (1978), the Court held that if there is no representation, then the prosecution is not asking for a jail sentence.

Article 3 of the European Convention for the Protection of Human Rights and Freedoms provides that everyone charged with a criminal offence has the following minimum rights: (1) to defend himself or through legal assistance, and (2) to be given legal assistance if the interests of justice requires this, and the accused cannot afford it.

In a European case [what is the name and citation of the case?], the accused was charged with drug dealing, and was sentenced to 6 months imprisonment.  The Swedish government set the conviction aside becuase he had had no legal representation.

In S v Khanyile 1988 (3) SA 795 (N), Didcott J held that it is `well established in SA law that every accused has the right to be defended by a lawyer if he can obtain his services’.  This is because it is fundamental to the fairness of the proceedings.  If this were denied, then it would be condemned as being unfair, because legal representation makes the trial fair.  There is no great difference between two trials, where (1) the accused can afford legal represenation, but is denied it, and (2) where the accused cannot afford it.  Both are substantially unfair.

In this case, Didcott made a strong argument for legal representation.

In S v Rudman; S v Mthwana 1992 (1) SA 343 (A), the AD disaggreed with Didcott, and adopted a formalistic approach to this issue.  The Court held that the right to be represented at trial had not been recognaised in SA by statute or case law. One should examine the issue (a) in terms of legal principle, and (b) in terms of practical considerations.  In terms of legal principle, to allow representation would result in there being numerous delays in Court, and `justice delayed is justice denied’.  Furthermore, many convictions of the accused, who were rightly convicted, would be set aside on appeal.

This arguement can be criticised on the basis that (a) it is not desirable that innocent people are found guilty, and (b) the arguement of autrefois acquit / autrefois convict doesn’t apply in SA, where the acquittal was for reasons other than on the merits.  The accused could thus be retried.  The Court’s arguement that funds were not availiable, and that to provide legal aid, would put an intollerable burden on the State financially and administratively, must be countered with the question `what sort of society do we want?’.  Currently, there is not much public sympathy for criminals.  There are also competing interests between paying for legal representation and other social interests.

This matter has subsequently come before the CC.  In S v Vermaas; S v Du Plessis 1995 (2) SACR 125 (CC), Didcott, who was now a CC judge, made obiter remarks to the effect that, although the Court was mindful of government expenses, the Constitution didn’t envisage undue delays in fundamental rights.  It is all very well having a gooc Consitution with rights, but it makes a mockery of the Constitution if rights are never brought to fruition.  

It is also important that the public perceives that there is `delivery’ in SA, otheriwise people start to get frustrated.  Didcott was warning against this.

The accused must not only be informed of his right to be have legal representation, but he must be informed of this right promptly (s 35(3)(g) of the Constitution).

In the Canadian case of Therens 1985 (1) SCC 613, the Supreme Court held that the failure of the police to inform the accused of his rights to legal representation, meant that all the evidence regarding the accused’s sobriety was therefore excluded.

In the similar case of  Mgcina v Regional Magistrate Lenasia 1997 (2) SACR 711 (W), the Court held that the appellant’s rights had been breached in that his right to legal representation had not been explained to him.  He had therefore failed to apply for legal aid.  His rights were also breached by the failure of the trial court to consider whether substantial injustice would occur if he had no legal representation.  An indigent person may still be sentenced to imprisonment without legal representation, and this would not per se amount to substantial injustice. The Court therefore upheld the prison sentence.

The issue of legal representation should begin at the time of the arrest.  In S v Mhlakaza 1996 (6) BCLR 814 (C); 1996 (2) SACR 187 (C), the CC considered whether it was possible to have an identity parade without legal representation.  The rules regarding an identity parade are that (a) the people should be of a similar height, weight, dress, (b) there must be no indication by the police, and (c) there must be no pressure on the witness to choose anyone.  The Court held that an accused is entitled to legal representation unless the State can persuade the Court of a good reason why this was not availiable, and that the accused was not prejudiced.

In S v Mathe 1996 (1) SA SACR 456 (N) the duty of attorneys was discussed.  In this case, an attorney had represented two co-accused, which can be done, provided there is no conflict of interest.  During the trial, the second accused directly contradicted the evidence of the first accused, thereby creating a conflict of interest between the two.  The attorney then withdrew as the second accused’s attorney.  During cross-examination, however, the Court allowed him to cross examine the second accused, despite the fact that he had been privy to priviledged information.  The Court held that this was a gross irregularity, and set aside the entire trial.

This case demonstrates the importance of proper representation.

In S v Agnew 1996 (2) SACR 535 (C), the accused was about to be arrested when he phoned his attorney.  His attorney said `don’t say anything, I’m comming’. The accused, however, didn’t wait and made certain admissions.  The Court held that these admissions were inadmissable, because he didn’t have a legal representative to advise him.

These cases demonstrate how the Courts are placing increasing emphasis on legal representation.

CHAPTER TWELVE


THE TRIAL

JUDICIAL OFFICERS: JUDGES AND ASSESSORS

Section 145 provides that an accused arraigned before a superior court shall be tried by a judge sitting with or without assessors. (In the lower courts, if the accused is charged with murder, robbery, indecent assault or rape, the judicial officer must summon assessors. An assessor is a person who, in the opinion of the presiding judge, has experience in the administration of justice or skill in any matter which may be considered at the trial (s 145(1)(b)).  Section 134(2) provides that it is up to the judge to decide whether he wants assessors.  Section 145(3) provides that the assessors must swear an oath to the judge.

Questions of law must be decided by the judge alone and the judge decides whether it is a question of law or fact.  Questions of fact are decided by the majority.

In S v Bradbury 1967 (1) SA 387 (A) the accused was employed to drive the get-away car. He was a member of the gang who carried out the murder, but had expressed reservation about the murder. The accused was arrested and charged with murder.  He was found guilty and the question then arose whether there were extenuating circumstances.  The judge found that there were no extenuating circumstances (death penalty), and the assessors found that there were. The court therefore found that there were extenuating circumstances. The judge has an absolute discretion in sentence, including the discretion to order the death penalty, which he did.  This was upheld as valid.  In S v Sparks 1972 (3) SA 396 (AD), the Court similarly held that the assessor’s function doesn’t extend beyond the verdict, and that the sentence is at the discretion of the judge.

Section 145(4) was amended in 1982 to state that the judge may sit with assessors in deciding on the admissibility of confession.  Section 145(4)(b) also states that the judge may decide it is in the interests of justice that he decide the matter alone. This was very controversial at the time because it is unclear whether it is a question of law or not.  In S v Ngcobo 1985 (2) 319 (W) the Court held that the amendment was not so dramatic because once a Court has decided on the facts whether or not the confession was freely made (question of fact), it will flow automatically whether the confession is admissible or not.

Section 147 regulates the death or incapacity of an assessor, and provides that a judge has a discretion to (a) continue or (b) start at the beginning.  In S v Baleka 1988 (4) SA 688 (T) (the Delmas trial), Van Dijkhorst J  found that one of his assessors, Prof Joubert, was biased in favour of the accused, and was therefore dismissed.  The Court held that `unable to act’ was wide enough to cover disability from legal impediments, and the trial continued with only one assessor.  In S v Gqeba 1989 (3) SA 712 (A), an assessor asked to be excused because he wanted to go to another city for his daughter’s medical treatment.  He was dismissed on `compelling personal grounds’.  The question was raised as to whether this was correct: the majority of the AD held that the judge had acted incorrectly in dismissing the assessor, but the minority (Steyn J) agreed with the judge and held that an assessor’s mental state may well render him unable to perform his job correctly.

In S v Daniels 1997 (2) SACR 531 (C) one assessor became unavailable, and the judge exercised his discretion to continue the trial.  There was no evidence that the assessor was `unable to act’.   The accused was convicted and appealed.  The State argued that there was no prejudice suffered and that the accused had consented.  The Court disagreed with this reasoning, finding that it was never clear what the assessor would have done, and it was therefore an irregularity.  The conviction was thus set aside.

In 1991, there was an amendment to the Magistrates Act, s 93 ter, 32 of 1944, to state that when a regional court hears a murder trial, there must be two assessors, unless the accused objects.  If he objects, then the Magistrate has the discretion to use two, one or no assessors.  Assessors are appointed before evidence is led, and ss 112 and 115 are not regarded as evidence for the purpose of s 93 ter.  (S v Jacobus 1997 (2) SACR 83 (E).)

RECUSAL

Nemo iudex in re sua (no-one may be a judge in his own cause).  It is better for a judge to recuse himself if he is unclear whether he has an interest or not.  A person should recuse himself if (a) a reasonable layman would suspect bias and / or (b) there is a reasonable likelihood of bias.  Justice should not only be done, it should be seen to be done.

In R v Milne and Erleigh (6) 1951 (1) SA 1 (AD), the accused argued that the judge should have recused himself because he had publicly announced that he was a socialist.  This argument was rejected by the AD.  In S v Anderson 1973 (2) SA 502 (O) the accused was prosecuted in a Magistrates Court.  The magistrate left and the prosecutor was promoted to be the new magistrate.  He didn’t recuse himself and the Court found that this was a failure of justice.

In S v Radebe 1973 (1) SA 796 (A) the accused was violent in Court and threatened to stab the judge and the assessors.  The accused was convicted and he appealed arguing that the judge should have recused himself.  This argument was rejected.

In S v Frank 1974 (1) PH (H) 38 (E), the Magistrate adjourned the trial before hearing the evidence of the final witness, claiming he had already made up his mind.  The Court said he should have recused himself.  In S v Mampie 1980 (3) SA 777 (NC), the judge already had knowledge of facts of another civil proceedings on the same matter.  The Court held that he didn’t have to recuse himself.

In Newell v Cronje 1985 (4) SA 692 (E), the Court had to decide whether one party was drunk while he had been driving a vehicle.  The district surgeon described how he looked.  The defence was that he always looked like that.  The Magistrate remarked that the accused didn’t look drunk when he was sober, after looking at him in Court.  The accused’s attorney then gave evidence in the civil case that the accused did look like he was drunk ordinarily.  The Magistrate recused himself because he said this processes made him more like a witness, and he may base his verdict on things he saw outside the trial.  The court held this was correct.

In S v Nhantsi 1994 (1) SACR 26 (Tk) the Magistrate was seen travelling with the complainant in a car and seen to be having a private conversation with him.  The court held that he should have recused himself.

In S v Collier 1995 (2) SACR 648 (C) the accused argued that the Magistrate should have recused himself because he was white.  The Court rejected this argument and held that the right to a fair trial didn’t mean you had the right to be tried by someone of the same race.

In S v Mayekiso 1996 (1) SACR 510 (C), the assessor was heard to say that one witness had given a favourable impression.  The Court held that he should have recused himself because he shouldn’t make up his mind prematurely.

GENERAL

Every criminal trial, in principle, must be held in open Court and in the presence of the accused.  Section 158 of the CPA and s 35(3)(e) of the Constitution protect this right.

In S v Roman 1994 (1) SACR 436 (A) four persons were found guilty of murder.  Where there are extenuating circumstances in sentencing, the State may lead evidence, and so can the accused.  The first three accused led evidence in mitigation of sentence; the fourth accused wanted to say something, but not in the presence of the other three, so his advocate asked for the other three to be removed from Court, and they were.  On appeal it was argued that this was an irregularity.  The AD held that it was an irregularity, but it was not so great as to vitiate the trial, because the other accused all had council who heard the evidence of the fourth accused, and could protect their clients’ interests.  Furthermore, the other three had already spoken.

The accused must appear in court on an arranged day.  In S v Madibu 1983 (4) SA 480 (O) the accused’s name was called out on the date set-down, but not at the time stated.  A warrant was issued for his arrest and he was convicted of contempt of court.  Section 70, however, refers to time and date, and the conviction was therefore set aside on appeal.

In S v Rousseau 1979 (3) SA 895 (T), the Magistrate wanted to recall a witness at a later date.  When the trial resumed, the Magistrate said it was no longer necessary because he had done his own investigations.  On appeal this was found to be a gross irregularity because it was the same as taking evidence privately and not in front of the accused.

The accused should be present at the trial, but s 159(1) provides that if an accused conducts himself so that a continuation of the trial is not possible, the Court can order him to be removed.  In S v Mokoa 1985 (1) SA 350 (O) 1, the Court held that this power should be used with great circumspection.  The accused should be given a warning first.  In the US, the courts go to great extremes to keep the accused in court.

If there are two or more accused and any one is physically unable to attend because of illness / death in the family, then the trial may continue without him.  It is, however, usually postponed and is seldom used in practice.

The trial may be held in camera in certain circumstances, ie behind closed doors.  Section 153(1) provides that this is allowed if it is in the interest of security of the State, public order or the administration of justice.  Section 153(2) provides that if there is a likelihood of harm to witnesses if he testifies, then the evidence can be heard in camera.  This is a valuable provision in SA where there is much intimidation.  In S v Madlavu 1978 (4) SA 218, the trial was in the context of the `black power riots’ in the E Cape.  The witnesses wanted the whole trial in camera because they were terrified.  This was granted.

In S v Sexwale 1978 (3) SA 427 (T) the witness was threatened and refused to give evidence.  He was denied an application to give evidence behind closed doors since it must be a public trial.

Sometimes courts try to find a middle of the road approach and argue that if the media are present, this removes the objection to in camera trials. The media is relied on to be the public.  In S v Mothopeng 1978 (4) SA 874; 1979 (4) SA 367 (T) the court ordered the public galleries to be cleared, but allowed the press to remain.

In 1996 section 158 was amended to allow witnesses to give evidence via closed circuit TV if the facilities are available, and it is in the interests of justice, public security or State security.  Section 154(1) provides that where a Court orders an in camera hearing, it may also direct that no information is published, except the accused’s name, the charge, plea, verdict and sentence.  In S v Leepile (1) (2) (4) and (5), 1986 (3) SA 661 (W), SA 187 (W) the Court held that s 153 functioned as a safeguard against what newspapers published, and that it doesn’t authorise withholding the identity of witnesses from the Court and the defence.  This reasoning was not followed in S v Pastoors 1986 (4) SA 200 (T) where the Court held that the witness’ identity doesn’t always have to be revealed to the Court, but the defence can bring an application to have his identity revealed.

We have a witness protection programme in SA but it is not very effective.  Other methods to protect witnesses have thus developed, especially in the context of gang and taxi warfare.  Section 154(3) provides that if an accused is under 18, his identity may not be released to the public, but other details may be released if this is just an equitable.  Section 153(4) provides that if the accused is under 18 then no other persons are allowed in court except the accused, his legal representative and his parent / guardian.  Section 153(5) provides that if a witness is under 18 then the Court may direct that no person except the accused, his legal representative and his parent / guardian is present.

Section 187 provides that a witness may be ordered to sit outside until he is to testify since he is not supposed to hear the other witness testimony as this may affect his credibility.  In SA we follow the English system.

When a witness is subpoenaed the police take a statement from him and this is included in the dossier. The prosecutor then asks questions regarding the statement in the dossier.  If a witness in court contradicts the evidence given in his statement, then in S v Xaba 1983 (3) SA 717 (A), the Court held that the prosecutor must consider whether it is a serious discrepancy.  If it is only minor, he can ignore it; if it is serious, then he must, as soon as possible, give the defence a copy of the statement if the accused is represented, and if the accused is unrepresented, then the prosecutor must disclose this to the Court.  There is thus a legal duty on the prosecutor.  The prosecutor’s primary duty is to see that justice is done, and if he doesn’t to this, it is a serious irregularity.

THE TRIAL PROPER

At the start of the trial (after the arraignment, where the accused has pleaded not guilty), the prosecutor can address the court, explaining the charge and going through the elements of the charge.  He also outlines the evidence to be led by the State. The prosecutor is then entitled to call witnesses and examine them: `the examination in chief’.  The accused or his legal representative can then cross-examine them. The prosecutor can then re-examine the witness if he wishes.  This is not often done, and no new evidence may be led.  It is used to clear up any doubt created by the cross-examination.  If the prosecutor did lead new evidence, then the defence could cross-examine again.  The judge and his assessors may then put questions to the witness.  After this, the prosecutor is again given the opportunity to ask questions.

Section 174 provides that at the close of the prosecution the court may return a verdict of not guilty if it feels there is no evidence that the accused committed the offence or any offence of which he may be convicted on the charge.  The court thus has a discretion to grant a discharge at this stage on application of the defence  [must the defence apply - s 174 doesn’t say this].  The evidentiary burden rests on the State. Note that this burden is not `beyond a reasonable doubt’, but rather the court must ask itself whether there is evidence on which a reasonable man, acting carefully, might convict the accused?  At this stage the courts don’t take witnesses’ credibility into account.  If the accused is acquitted at this stage, then he is acquitted on the merits and it is a full acquittal.  In R v Dladla 1961 (3) SA 923 (N), the Court held that its duty is only to consider the evidence, and not to test the credibility of the witnesses.  In S v Nanda Gopal Naidoo  1966 (1) PH(H) 104 (W), the Court held that if evidence is obviously not credible such that no reasonable person could regard it as credible, then it can be dismissed.  In S v Mpetha 1983 (4) SA 262 (C) the Court held that evidence can only be ignored if it is of such poor quality that no reasonable person could possible believe it.  In S v Shuping 1983 (2) SA 119 (B), Hiemstra CJ (a proponent of the inquisitorial system) held that in asking this question, the court, if it answers the question `no’, should ask, is there a reasonable possibility that the defence’s evidence might in fact supplement the State’s case?  If this is answered `yes’, then the application for discharge should be refused.

Rudolf disagrees with this and argues it is not the task of the defence to supplement the State’s case.  This would also offend against the presumption of innocence.  See A Skeen (1993) 9 SAJHR 523, 533-5.  In S v Phuravhaltha 1992 (2) SACR 544 (V) the Court held that where there is no case for the prosecution, it cannot be supplemented by the defence.

Section 151 provides that if the accused is not discharged, then he must be asked if he wants to lead evidence.  When he begins, he must outline his evidence and cannot denigrate the State’s case.  Section 151(1)(b) provides that the court must ask whether the accused intends to give evidence personally.  If he answers `yes’, then the accused is called as a witness before any other witnesses, unless he shows the court `good cause’ why he should not.  If no, but then later changes his mind, he can still give evidence, but the Court may draw reasonable inferences.  This is a controversial section, and prior to 1977, there was no order regarding the witnesses.  In S v Nene 1979 (2) SA 520 (D), the Court held that convenience of the witnesses is covered by `good cause’. The accused wanted to call his wife as a witness first so that she could go and look after the children.  This was granted by the court.  Section 151 has thus been amelorated by a wide reading.

After the accused has testified (if he plans to), the accused can then examine his witnesses in his `examination in chief’.  The prosecutor can then cross-examine, and the accused can re-examine.  Then the court may ask questions.

RIGHTS OF THE ACCUSED

Section 196(1) provides that the accused is a competent, but not compellable witness.  In the 18th and 19th centuries, the accused was not allowed to give evidence.  Section 35(3) of the Constitution provides that the accused has the right `(h) to be presumed innocent, to remain silent, and not to testify during the proceedings; (i) to adduce and challenge evidence; (j) not to be compelled to give self-incriminating evidence’.

In S v Sokoyi 1984 (3) SA 935 (NC) the Court looked at s 189(1): the powers of the court regarding recalcitrant witnesses, who can be given a 2 - 5 year prison sentence.  The Court held that this doesn’t apply to the accused because he is not compellable.

It is not possible to convict an accused because he fails to give evidence.  Silence is a wise choice if the State’s case is weak; the stronger the case against the accused, the better it is for the accused to give evidence.  If the accused fails to give evidence where there is a strong case against him, the Court may draw an adverse inference against the accused.  This is an international principle.  In S v Scholtz 1996 (2) SACR 40 (NC) [Northern Cape] the Court held that the right to silence does not mean that the Court cannot draw an adverse inference against the accused at the end of the case.

The accused also has the right to give evidence under oath.  He may then be cross examined. Under examination, the accused’s lawyer must ask him whether he his guilty.  Incriminating questions can also be put to the accused under cross-examination and he cannot refuse to answer them.

WITNESSES

All witnesses can swear an oath or give an affirmation.  Witnesses can be compelled, but not asked incriminating questions.  Chapter 23 deals with compelling witnesses to give evidence.

Section 204 of the Act provides for compelling witnesses to give evidence.   If the witness for the prosecution answers frankly and honestly all questions put to him, he can be discharged from prosecution.

Section 179 provides a right to both the State and the accused to subpoena witnesses.  If they fail to attend, it is an offence, punishable by a 3 month jail sentence and / or a R300 fine.

Section 183 provides that if the police advise a witness in writing that he will be required as a witness in criminal proceedings, he is to keep them informed of his whereabouts or movements.  Failure to comply with this is an offence.

Section 189(1) regulates the power of the Court with regard to recalcitrant witnesses: the witness must have a `just’ excuse to avoid giving evidence; if he does not, he can receive up to a 2 - 5 year jail sentence, depending on the type of offence.  In practice, courts are accommodating with times or giving evidence for witnesses.

CLOSE OF DEFENCE’S CASE

The State can call witnesses, old and new, as is necessary for the Court to reach a just decision.  Both sides are then given another chance to ask questions.

Both sides then have the chance to address the Court.  The State speaks first, and thus the defence is in the stronger position because it has the last word.  The Court may say that it doesn’t want to hear one side.

The Court can give the whole judgement at once, or separate the judgement and provide reasons later.  Section 146 provides that the judge must set out differences of opinion between the judge and the assessors, and the minority judgement (if any).

S v Masuku 1985 (3) SA 908 (A) was an appeal against the finding that there were no extenuating circumstances.  The trial court had not complied with s 146 in that it had not given any reasons for the majority finding of the court.  The AD held that the fact that the trial court had not complied with s 146 did not mean that the court could assume that there was no misdirection or irregularity in the process of reaching the decision: the Court on appeal was required, in order non to frustrate an appellant’s right of appeal, to consider the question of extenuating circumstances afresh.

Section 342A regulates unreasonable delays in trials, and gives the courts wide powers in this regard.  The court can strike a matter off the roll, or order the payment of wasted costs by the State.  `Justice delayed is justice denied.’

CHAPTER THIRTEEN


COMPETENT VERDICTS

There is no definition of a competent verdict.  Chapter 26 gives a list of competent verdicts, and is based on the principle that the greater includes the lesser.  Section 256 provides that the accused can be guilty of attempting to commit the crime he is accused of, and s 257 provides that he can also be an accessory after the fact.  Sections 259 - 269 then list the various competent verdicts available.

In S v Velela 1979 (4) SA 581(C), the Court held that it is not necessary, in law, to formally mention the competent verdicts.  The accused should, however, be warned about them orally or in writing, especially if the accused is not represented.  Some competent verdicts place an onus on the accused.  In this case, the accused was charged with the theft of a motor car.  A competent verdict for this was `unauthorised borrowing’.  This is an offence unless the accused can show that had he asked, he would have been given permission, that is, he had reasonable grounds for believing that he would have been given permission.  In this case, the Court held that this should have been explained to the accused, so that he could have discharged the onus.

Some reverse-onus provisions have been struck down as unconstitutional.

CHAPTER FOURTEEN


PREVIOUS CONVICTIONS

We follow the English system (as opposed to the US system) in finding that the character of an accused, be it good or bad, is not relevant to the question of whether he is guilty or not.  It is therefore not lawful to disclose the accused’s previous convictions to the court before the verdict.

Section 89 provides that it shall not, in any charge for any offence, be alleged that the accused has been found guilty of an offence in SA or elsewhere.  Section 211 provides that except where otherwise expressly provided for in the Act, or except where the act of conviction is an element of the offence for which the accused is charged, no evidence shall be admissible of previous offences, to prove that the accused has previously been convicted, and no accused shall, if called as a witness, be questioned as to whether he has been convicted of an offence.

Section 197 lays down exceptions:

1.
If an accused tries to establish his own good character or poor character of another witness, evidence can be led to rebut this evidence.

2.
If an accused gives evidence against his co-accused, then the co-accused can lead evidence.

3.
If there are s 240 / 241 proceedings against the accused (ie the accused is charged with receiving stolen property, knowing it to be stolen.)  This is difficult to prove, and therefore the State an lead evidence, on 3 days’ written notice, that other stolen property was found on the accused’s property in the last twelve months, or that in the last five years, the accused was convicted of a crime involving dishonesty.  This evidence can be used by the Court in deciding whether the court knew the goods were stolen.

4.
Where proof of an accused’s previous conviction is necessary to show he is guilty of the offence with which he is charged, such as escaping from lawful custody.

Once the accused has been found guilty, then previous convictions are stated in court.  Otherwise, the accused would be punished twice.  In S v Maphaha 1980 (1) SA 177 (W) the Court held that the prosecution is not obliged to prove previous convictions, but if they are admitted by the defence, then the Court must take notice of them. The court held that where the prosecution elects not to place the record of previous convictions before the trial court, the previous convictions may not be taken into account unless the matter is re-opened and remitted to the magistrate.  There is no reason why the accused should be subjected to such a procedure where he is not to blame for the failure to produce the record of previous convictions.

In S v Thateng 1983 (4) SA 466 (O) the Court examined the procedure where a new sentence will bring into effect the suspended sentence.  When the prosecutor gets a list of the accused’s convictions, he must be able to apply to the Court immediately for the coming into effect of the suspended sentence. If he can’t, he must request a postponement.  If the suspended sentence can only be brought into being by a higher court, then he must also apply for a postponement.

Only once the suspended sentence has been brought into operation, can the new sentence be given.  The accused’s previous convictions can then be proved by a copy of the court record (s 271) or fingerprints (s 272).

In 1991, a new s 271A was introduced: if a person is convicted of an offence and given a suspended sentence, or discharged with just a reprimand, or convicted of an offence not exceeding six months, then after a period of ten years, the fact of his conviction will fall away, unless during that period the accused is convicted of an offence warranting more than six months.

Section 60(11B)(a) provides that in bail proceedings, the accused is obliged to inform the Court whether he has previous convictions, other charges pending, or if he is already out on bail.  An accused who fails to give this information, or who gives false information, is guilty of an offence and may be sentenced for up to two years.

CHAPTER FIFTEEN


PROCEDURE OF JUDGEMENT

Section 152 provides that criminal proceeding are to be held in open court.  This includes the judgement and the sentencing.  Section 274 provides that before imposing sentence, the Court may receive such evidence as it deems fit.  The defence may lead evidence in mitigation of sentence, and the State may lead evidence in aggravation.  In S v Bresler 1967 (2) SA 451(A) the Court led evidence in aggravation of sentence. The Court held that the most desirable practice is for the court to ask the defence after the verdict whether it desires to say anything in regard to sentence, even if there is no actual obligation on the court to make such an enquiry.

In S v Louw 1978 (1) SA 459 (C) the Court held that the accused must be given an opportunity to address the court. 

Section 299 provides that a warrant of execution to be issued by any judicial officer, other than the judge or magistrate.  Section 275 provides that a judicial officer, who didn’t sit in the trial, in the absence of a judicial officer who did sit in the trial, after considering the record, and in the accused’s presence, pass sentence on the accused, to take such steps as the magistrate would take.

CHAPTER SIXTEEN


REVIEW

Certain sentences are automatically reviewed by the High Court.  Section 302 distinguished between a senior (more than seven years’ service) and a junior magistrate (less that seven years’ service).  Convictions of a junior magistrate of more than three months or R2500, or a senior magistrate of six months of R6000, must be automatically reviewed by a High Court.  If the accused appeals against his conviction, then there is no automatic review.  Section 302 provides that sentences on separate charges must be regarded separately, and can’t be grouped together.  The suspended part of a sentence is also not taken into account, unless it is brought into operation.  Section 302(3) provides that this section only applies where the accused is not represented.  The rationale behind this is to protect those who are not represented.  In S v Mboyany 1978 (2) SA 927 (T) the court held that if an accused is represented during a trial, but not during sentencing, the proceedings are still subject to automatic review.

In S v Nkambule 1995 (2) SACR 444 (T), the Court set aside a conviction on review because the Magistrate refused to allow an accused to call a particular witness.  This was seen as a gross irregularity.

Section 303 provides that within one week of sentence, the record must be forwarded to the registrar of a province or local division, together with any remarks, or written statement of the accused made within three days of the conviction.  The registrar must then, as soon as possible, put these documents before a judge.

Section 304 sets out the procedure for reviews: the judge must consider whether the proceedings were in accordance with justice.  If he finds that they were, then he certifies the case and sends it back to the Magistrate’s court.  If not, or if he has any doubt, the judge must obtain from the magistrate a statement of the reasons regarding the area the judge is not happy about.  

The judge must then place the whole record, his reasons and the magistrate’s reasons, before the provincial or local division which sits as a court of appeal.  If the judge feels that the proceedings were clearly wrong, and if he feels the accused may be prejudiced if the record is not placed immediately before a Court of appeal, he can plead the matter on appeal without the magistrate’s statement. The Court may then call for and hear evidence.

Section 304(2)(c) regulates the power of the Court on appeal: it can (i) change or confirm the sentence on an alternative charge, (ii) change or confirm the sentence, (iii) change the proceedings, (iv) change the judgement, (v) sent the matter back to the magistrate, or (vi) make any order.

Section 304(3) provides that the Court can have any question of law or fact argued before it by any Counsel which the Court may appoint.

Section 304(4) provides that when a sentence is not subject to automatic review, if it is brought to the notice of any judge of a provincial / local division, that proceedings were not in accordance with justice, the Court has the same power of review

In 1986, a new s 304A was added.  This provides that if a magistrate, before sentence, now thinks that the proceedings were not in accordance with justice, for example, as a result of examining evidence led in mitigation of sentence, the magistrate doesn’t have to impose a sentence.  He must out his reservations and this must be sent to a judge in chambers.  The magistrate must postpone sentence, pending the outcome of the review.

Section 306 provides that where a reviewable sentence is imposed, he convicted person must be told about the review, and that he has three days in which to make a statement.  He also has a right to inspect the record and obtain a copy of it.  Pending the outcome of the review, the sentence is not suspended.

Section 19 and 24 of the Supreme Court Act 59 of 1959 allows an accused, prosecutor or court / magistrate to bring a matter before a review court, where it is not automatic.

Section 19 provides that all provincial divisions and the WLD have review power, ie the High Court has inherent powers of review over all inferior courts in their jurisdiction.  Section 24 sets out the grounds for non-automatic review:

1.
Absence of jurisdiction on the part of an inferior court.

2.
Interest in the course, bias, malice or corruption on the part of the presiding officer.  In S v Bailey 1962 (4) SA 514 (EC) the court set aside the decision on review because the magistrate should have recused himself.

3.
Gross irregularities in the proceedings.  In S v Mafu 1978 (1) SA 454 (C) the accused was convicted in a magistrate’s court.  He complained that the interpreter wasn’t interpreting correctly.  The interpreter was an unofficial interpreter.  The Court held it was a gross irregularity, and a failure of justice per se.

In S v Manaka 1978 (1) SA 287 (T) the court set aside a decision on review.  The magistrate had refused to allow the accused to call a witness who had been siting in Court when another witness gave evidence (he could still have given evidence).  The Court held this was a gross irregularity and it couldn’t be said that there wasn’t a miscarriage of justice.

In Lutchmia v The State 1979 (3) SA 699 (T) the court held that not all irregular / unlawful conduct is covered by this section.  If a plea is tendered under duress, then this is no plea at all.  But where a false plea is made, not under duress, the question should be decided on the facts of each case, whether the consequences flowing from such a plea, should be attacked.  The accused, as part of a pre-arranged plan to try to ensure a third party would go to jail, pleaded guilty, after being assured he wouldn’t get a jail sentence.  The accused was convicted and given a sentence, and the third party was acquitted.  The accused took the matter on review, and claim that he had lied when he pleaded guilty.  The Court refused to allow him to withdraw his plea, and found that it was a deliberate attempt to frustrate justice.

4.
Admission of inadmissible evidence or a rejection of competent / admissible evidence.

Section 35 (3)(o) of the Constitution also contains a right to review by the High Court.  This right can be limited by s 36 (CC). [was this upheld by the CC?]

Differences between reviews and appeals:

1.
In an appeal, the parties are restricted to the record of the proceedings; in a review, it is permitted to prove any grounds of review which is not part of the record, eg if irregularities are non recorded, these can be proved by way of affidavits.

2.
In a non-automatic review, you can’t argue that the magistrate was wrong on the merits because there is a closed list regarded reviews.  On appeal, you can look at the merits.

3.
The appeal must be brought within strict time limits.  No time limit is given for a non-automatic review as long as you act reasonably.

Once an appeal has been dismissed, review proceedings will not be entertained; if a case is taken on review and lost, an appeal can still be brought.

CHAPTER SEVENTEEN


APPEAL

There are two types of appeals: (a) from the lower courts and (b) from the high courts.

APPEALS FROM THE LOWER COURTS

Such an appeal can be to a provincial division or the WLD (exp for bail).  Section 309(1)(a) provides that any convicted person may appeal.  Section 309(3) provides that on appeal, the accused can be given a higher sentence.  In S v Human 1979 (3) SA 331 (E) the Court held that when it is considering increasing the sentence, it must notify the accused.  The accused may then only withdraw his appeal with the consent of the Court.  This was confirmed by the AD in S v Du Toit 1979 (3) SA 846 (A).

In S v Abrahams 1983 (1) SA 137 (A), the Court held that it appeared from the record that the appellant hadn’t been notified that an increase in sentence was being considered.  The AD held that this is a highly desirable practice, and thus reimposed the magistrate’s sentence.

In S v F 1983 (1) SA 747 (O), the Court held that the power to increase the sentence applies whether you appeal against the conviction and / or the sentence.

In S v Muniohambo 1983 (4) SA 791 (SWA) the accused’s sentence was confirmed on automatic review.  He then applied for leave to appeal and this was granted.

Sections 309B, 309C and 309D were introduced in 1997. They are now in force (from 28 May 1999), and are currently being challenged in the CC.  Prior to this, an accused who wanted to appeal, had an automatic right to do so.  Section 309B provides that an accused who wishes to appeal, must apply within 14 days for leave to appeal to that court that convicted him.  (This may also be a longer period if allowed for on application).  The Magistrate must ask himself whether it is possible for another court to come to another conclusion.  The accused may apply orally, immediately after sentence is handed down, or in writing.  He must state clearly the grounds on which the appeal is based.  In S v Sewraj 1978 (1) SA 434 (N), the Court struck an appeal from the roll because the grounds for the appeal were not clear.

Section 309B(4) provides that in such an application if the accused wants to lead further evidence, it must be shown by affidavit that:

(a)
further evidence is available which should be accepted.

(b)
if this is accepted it could lead to a different decision or order of the court.

(c)
save in exceptional cases, there is reasonable and acceptable ground for failing to produce that evidence at the trial, 

then the magistrate of the trial court may receive that evidence, and further evidence necessary, including rebuttal evidence of the prosecution, and evidence called for by the court.

Section 309C provides for a petition if the leave to appeal under 309B is refused.  This must be addressed to the Judge President of the High Court having jurisdiction in the matter within 21 days that the accused is notified of the refusal under s 309B.  This petition will be considered by two judges sitting in chambers.  If they differ in opinion, a third judge, or the judge president himself, will consider the matter as well.

Section 309D provides that the Court must advise an unrepresented accused of his right in appeals and explain the procedure to him regarding ss 309B and 309C.  If the accused is represented, his attorney must lodge an application to appeal, and power of attorney must be given to him.

The magistrate, within 14 days, must furnish the clerk of the court with a statement giving reasons for his decisions.  The clerk must then notify the accused or his attorney.  He then has another 14 days within which to amend the notice of appeal.  The magistrate then also has a further 7 days to amend his reasons / decision.  The reasoning behind these time restrictions is to get through the process as soon as possible.

The record of the case, and all of the above documents are then transmitted to the court of appeal (ie the court who will hear the appeal).  

If the appeal fails, a further appeal lies to the SCA, with leave to appeal from the provincial court (see s 21(2)(a) of the Supreme Court Act 59 of 1959).  If leave to appeal from the High Court (or WLD) is refused, then the SCA may, on application to the Chief Justice of the SCA, grant this, within 21 days.  This petition is considered by the Chief Justice or other judges of appeal appointed by him.  They may grant or refuse a petition or order that the matter is argued before them.

APPEALS BY THE PROSECUTION

1.
If the accused is acquitted on the merits, the State has no right to appeal against the magistrate’s decision on the merits.

2.
Section 310 provides that where a charge is dismissed by way of an exception or objection on the grounds that it is bad in law, or not an offence, the DPP may appeal.

3.
Section 310 provides that where a lower court has given a decision in favour of the accused on any question of law, the DPP, his representative or the prosecutor may require the magistrate to `state a case’ on the relevant question of law for consideration by the court of appeal.  The State may then appeal against that question  (S v Wilmot 1978 (3) SA 535 (N)).  If the court of appeal disagrees with the magistrate the case will be sent back to the magistrate to reopen and decide the matter (s 310(4)).  Section 310(5) provides that the court of appeal, in overturning the magistrate’s stated case, is allowed to deal with the matter itself.

4.
Appeals against a provincial division on a point of law.  If the matter started in a magistrate’s court, the appeal is to a provincial division / WLD.  The DPP may still appeal again to the SCA.

5.
Section 310A provides that a DPP may appeal against the sentence of a lower court to a provincial division / WLD, provided that leave to appeal has been granted to the State by a judge in chambers.

Section 311(2) provides that if appeals by the State are dismissed, then the Court may order that the State pay the costs of the appeal.

If an accused pleads guilty in accordance with s 112 and the conviction is subsequently set aside because of a failure to comply with the provisions of s 112, then the court of appeal must remit the matter back to the trial court.

APPEALS FROM HIGHER COURTS

Section 315 provides that where appeals or questions of law are reserved, the court of appeal is the SCA.  Section 315(2)(a) was introduced in 1997.  It provides that if an appeal is granted under s 316, the court granting the application must, if it is satisfied that the questions of law / fact and other considerations are such that the appeal doesn’t warrant the attention of the SCA, direct that the appeal is heard by the full court of the provincial division.

This provision was made in an attempt not to exhaust the resources of the SCA, since there is an enormous backlog at the SCA.  Any such direction can be set aside by the SCA on application made to it within 21 days, by either party.  The judge may call for further information and may order the matter to be argued before them.  They may, with or without hearing the argument, grant the application or refer the matter to the SCA.  The decision of the judges is final.  If two judges differ, the matter is referred to the Chief Justice or another judge named by him.

If the matter is to be heard by a full bench of the provincial division:

1.
In an appeal for a criminal case, if the case was heard by a single judge of a provincial division, the appeal can be heard by a full court of 3 judges.

2.
If the appeal is from a case heard by a single judge of a local division, other than the WLD, then the matter goes to a full court of the provincial division having concurrent jurisdiction.

3.
If the appeal is from a single judge of the WLD, it must be heard by a full court of the TPD, unless the Judge President of the TPD orders it to be heard by a full court of the WLD.

Section 12(1) of the Supreme Court Act 59 of 1959 states that the quorum of the SCA is five judges.  The Chief Justice can order it to be 3 judges in an appeal from a special criminal court (s 148 of the CPA).

There are no assessors at appeal level.

SPECIAL CIRCUMSTANCES

1.
Appeals against conviction and sentence
Section 316 provides that if an accused is convicted by a High Court, he may, within 14 days, apply for leave to appeal.  In S v Kashire 1978 (4) SA 166 (SWA) the Court held that `days’ includes Saturday, Sunday and public holidays.  

If an accused pleaded guilty he may only apply for leave to appeal against the sentence.

Section 316(3) regulates an application to lead further evidence, where it is shown by affidavit (a) that further evidence which would presumably be accepted as true, is available; (b) that if accepted the evidence could reasonably lead to a different verdict or sentence; and (c) save in exceptional cases, that there is a reasonably acceptable explanation for the failure to produce the evidence before the close of trial, then the court hearing the application may receive that evidence and further evidence rendered necessary thereby, including evidence in rebuttal called by the prosecutor and evidence called by the court.  In S v Loubscher 1979 (3) SA 47 (A), the court held that in such an application, the contents of the evidence must be placed before the court.  If it is not then the court cannot say that it would reasonably lead to a different verdict.

If the application for leave to appeal is not made within 14 days, the accused can bring an application for condonation.  

If the accused is convicted by a special criminal court (s 148), then the application for leave to appeal is made to that court or any judge who was a member of that court. If this can’t be done, he can apply to a judge in the provincial or local division where that court sat.  In all `normal’ criminal trials, the application is to the trial judge.

In an application for leave to appeal, the accused must clearly set out the grounds for leave to appeal.

If the application is granted, then the Registrar of the court must give notice to the Registrar of the appeal court and send copies to the appeal court, although the parties may agree to send only the relevant part to the appeal court.

Section 315(4) specifically provides that an accused doesn’t have an automatic right to appeal and must apply.  In any applications for leave to appeal, condonation, or leave to lead further evidence, the accused has 21 days to petition the Chief Justice if refused.  Notice must be given to the Registrar, and the record must be forwarded to the SCA.  When the Chief Justice (or two judges) consider the application, they can call for further information from the judge; order the matter to be argued before them; grant or refuse the application; if they grant a condonation, they can direct that the application can now be brought; if they grant an application to lead further evidence, they can send it back to the provincial division to accept further evidence; or they can order that the SCA hear the matter.  If the two judges differ, then the Chief Justice or another judge appointed by him, will have the casting vote.  Their decision cannot be appealed against.

(Read s 316)

The sentence is usually within the discretion of the trial court.  It is difficult to evaluate discretion in good faith.  The High Courts have always held that they will not interfere simply because they disagree with the trial court.  In S v Anderson 1964 (3) SA 494 (A), Rumpff CJ held that if the difference is so great that you can infer that the trial court acted unreasonably, then the higher court can interfere.  This would imply improper conduct on the part of the trial court judge.  If there is not this degree of difference, then the AD will not interfere. [See photostat for quote.[

In S v Holder 1979 (2) SA 70, Rumpff CJ held that if it is alleged that the magistrate has misdirected himself because they want to change the sentence, the AD will not interfere.  A sentence can be interfered with on appeal only if there was a misdirection or if the sentence is found to be too severe.  A magistrate or judge imposing a sentence must therefore be permitted to exercise his discretion within reasonable limits.

In S v B 1985 (2) SA 120 (A), the AD set out its philosophy regarding punishment.  At 124 it held that there is still an element of retribution in the sentencing, and that this is still an important component of sentencing.  The Court will also look at other factors, and each case will be judged on its own merits.  The court will also look at public reaction.

Section 316B allows the State to appeal against the sentence.  It provides that the State may be ordered to pay the costs of the accused.  In S v DiBlasi 1996 (1) SACR 1 (A) the accused was convicted of murder and given a four year sentence.  The State appealed, and the AD increased the sentence to 15 years.

When a provincial division grants leave to appeal, the accused should apply to the judge who convicted him.  The judge must ask whether there is a reasonable prospect that another court would take another view?  They can then grant leave to appeal against the sentence, but not the conviction. [check this]

In S v Swanepoel 1978 (2) SA 410 (A) the AD held that leave to appeal will only be granted if the accused has a reasonable prospect of success on appeal.  In this case, the accused applied for leave to appeal, and this was granted because the judge felt it would give the add comfort, even though he had no prospect of success.   The AD held that this was not a valid consideration in deciding the appellant’s application for leave to appeal and that it could not relieve the Judge of the duty of giving a decision on the question of whether the appellant had a reasonable prospect of succeeding on appeal.

2.
Appeal by way of a special entry on a point of irregularity (ss 317 and 318)

Section 317 provides for appeals by `special entry of irregularity or illegality’.  If an accused feels that there are irregularities, he can apply for a special entry to be made on the record regarding this, unless the judge feels he is mala fide, frivolous or an abuse of the court process.  Generally the court has no discretion to record the objection.  In S v Cooper 1977 (3) SA 475 (T) the Court held that in order for the objection to be frivolous or absurd, it must be so groundless that no reasonable person could expect to get relief.

This process is similar to a High Court review, and is in place because decisions of the High Courts are not normally reviewed.

The accused must apply to the trail judge or a judge of the provincial or local division where the court sat, in terms of the special entry settled by the Court itself.  If the application is refused, the accused can petition the Chief Justice (s 317(5)).  If this is granted, then a new entry is put into the record.  The accused can then appeal to the SCA within 21 days on the basis on this.  The expanded record is sent to the SCA Registrar.

In S v Mushimba 1977 (2) SA 829 (A), Mushimba and others were convicted of terrorism and sentenced to death.  They then applied for a special entry to be inserted that a partner and a typist in the defence’s legal team were police informers.  The accused had made statements which had been leaked back to the police.  This was an abuse of attorney-client confidentiality.  It was later found out and a special entry inserted.  The accused then appealed on the basis of the special entry.  The AD held it was an extreme abuse of the attorney-client privilege, and set aside the conviction as a failure of justice.

In S v Xaba 1983 (3) SA 717 (A) (see previously), the Court held that failure to disclose this was an irregularity, and that the accused was entitled to a special entry.  The power of a judge to grant or refuse a special entry is very limited.  A reasonable prospect of success is not the test: the court cannot refuse the application unless it is quite certain that there is no prospect at all of an appeal based on this irregularity succeeding.

The special entry procedure is only available to the accused, not to the prosecution.

3.
Appeal by way of a reservation of a question of law
Section 319 provides that the accused can ask for a question of law to be reserved for the SCA.  This is also available for the prosecution.

4.
Sentences of death cases
This used to be the fourth provision.  Here the Minister was given the power to refer the matter, if the Minister had any doubt, to the AD for and on behalf of the accused.  The death penalty could only be carried out if the President issued a certificate that he would not exercise mercy.  Section 323 provided that the Minister could appeal.

There used to be an automatic right of appeal for the death penalty.  In 1990 de Klerk suspended all death penalties.

Section 320 provides that where a matter goes on appeal, the trial judge must submit his opinion on the case.

Section 321 provides that when the matter is on appeal, the accused must start his jail sentence, unless he is out on bail.  If the accused is not released on bail, then the time spent in prison will be taken into account in computing his sentence.

Section 322 sets out the powers of the court on appeal.  The court has very wide powers.

Section 324 provides that if an accused wins an appeal on a technicality, he can be indicted again.  If he is acquitted on the merits, he cannot be charged again.
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