COLLECTIVE BARGAINING : CASE SUMMARIES

- minority union’s right to strike -

NUMSA v Bader Bop (Pty) Ltd [2003: CC]
Members of NUMSA, a minority union in Bader Bop's factory, had sought to strike to force Bader to grant it rights under section 14 [TU representatives] of the Labour Relations Act. This section gives a union representing more than half the workers in a workplace the right to have their shop stewards recognised by their employers. 

As NUMSA represented only 26 percent of the workforce, the question was whether its members were entitled to strike. 

Labour Court:- held that they were and refused to grant Bader an interdict prohibiting the strike. 
Labour Appeal Court:- disagreed and granted the interdict. 

Constitutional Court:-

In their appeal to the Constitutional Court, NUMSA and the employees relied on section 23 of the Constitution - particularly, the right to strike protected by section 23(2)(c) - and argued that in interpreting the provisions of the LRA in the light of the Constitution, this afforded them the right to strike in the circumstances. 

The Court agreed and upheld their appeal.  The Court confirmed that Unions are only entitled to have their shop stewards recognised when they can establish they are the majority unions. However, for minority unions, the recognition of their shop stewards is a legitimate subject matter for bargaining and industrial action. Employers will not be obliged to recognise shop-stewards for all or any of the purposes contemplated by section 14. The precise purposes for which recognition is granted, if granted at all, will be a matter for the process of collective bargaining to resolve. 

· workplace / bargaining unit –

OCGAWU /  Volkswagen SA [2002 : CCMA]

S 21 (7) application to the CCMA.  OCGAWU seeking s 12 & s13 rights in respect of hourly-paid employees. Ie:  access to premises and deductions.

NUMSA was the sole bargaining agent recognised by VW for hourly-rated employees.  NUMSA and VW, entered into an agreement (s 18(1) of the LRA) setting the threshold for representation (for s 12, 13 & 15) at 40% in respect of hourly-rated employees.

Interim ruling requested on the validity and legal effect of the threshold agreement between VW & NUMSA

S 18(1) requires that the threshold agreement must be a CA between an employer and a register TU whose members are a majority of the employees employed in the workplace

Q:-
are the majority of the employees employed in the workplace members of NUMSA?

NUMSA is a majority union in the bargaining unit [hourly-rated employees] but does not have as members a majority of VW’s total staff complement at the Uitenhage plant.
CCMA looks at the various uses of the term ‘workplace’ in the LRA – in some sections in means the workplace in its entirety (eg workplace forums) and in others it means bargaining units of the entire workplace.
While VWs plant is a single ‘workplace’ for the purposes of s 213.  The meaning of ‘workplace’ in s 18, to give effect to collective bargaining imperatives, means the members in a particular bargaining unit.  
CCMA:-  Ruled that the CA was valid.  OCGAWU was not granted organisational rights as it did not have 40% support among hourly rated.  CCMA indicated that there remained the right to strike for organisational rights.

OCGAWU / Total SA (Pty) Ltd [1999 : CCMA]

The union sought organisational rights at three depots of the employer where it represented 84% of the employees.  However, this was only 2.5% of the employer’s total workforce and 6% of employees at all depots in the country.  Total argued that its entire operation should be seen as one workplace.

CCMA:- Although a bargaining unit within an organisation may be considered a workplace; in this instance the CCMA held that the depots were not bargaining units; they were integrated into the core operations of the employer.
[The decision could have been different if the Union had led evidence of the organisational history of the Employer indicating why specific depots should be treated as separate workplaces. – ie s 21(8) factors]
- ‘sufficiently representative’ -

Group 4 Falk (Pty) Ltd / DUSWO [2003 : CCMA]

TU (DUSWO) membership fell drastically as a result of restructuring of the workplace.  As a result less than 3% of the employer’s workforce in the province were members of the TU and only 1% countrywide.  

The employer intended withdrawing the organisational rights enjoyed by the TU while, at the same time it was prepared to grant s 12 & s 13 rights to another TU with only 6% of the workforce as members.
CCMA:- the commissioner withdrew all rights except s 12 & s 13 which were left intact for a period of four months during which time the TU was to try to increase its membership to 6%.  The commissioner considered the following [s 21(8) factors]:
· The difficulties in organising faced by unions in the particular sector (security)
· The extensive room for recruitment as only 23% of the workforce was organised 

· the absence of consultation

· The union’s representation diminished as a result of the restructuring and not the TU’s fault

SACTWU v Sheraton Textiles (Pty) Ltd [1997 : CCMA]
SACTWU = largest TU in the clothing and textile industry in SA – sent a fax to the employer claiming to be sufficiently representative and entitled to exercise certain organisational rights – requested a meeting – further correspondence.  Employer claimed that union is not sufficiently representative and therefore not willing to grand s 12 & s 13 organisational rights..

Union referred the matter to the CCMA.  The parties agreed that the union had 30% representation.  The employer argued that 40-45% should be the target for sufficient representativeness.  CCMA disagreed.  There was no precedent in case law for this.  The commissioner stated that the requirement of sufficient representivity should not be determined by numbers alone; a union should be considered sufficiently representative “if it can influence negotiations, the financial interests of those engaged in the industry or peace and stability within the industry or any section of the industry”.  SACTWU considered a strong Union representing significant (EE) interests in the industry.

The CCMA therefore held that a union with 30% representation in the workforce was sufficiently representative. 
