Collective labour law 2009
Chapter 13 Freedom of association

· Freedom of association and collective bargaining: requires legal protection of collective entity and members. Constitution s23 and LRA
· Protection of freedom of association of employees: 
                            -Right to form and join a trade union: Membership subject to constitution of trade union. Trade union= ass of employees whose principal purpose is to regulate relations between employees and employers, incl employers organization.
                            -Rights of trade union members: Participate in union’s lawful activities
                                                                                     : participate in election of office bearers, officials and representatives

                                                                                     : stand for election, be eligible for appointment and hold office of office-bearer or official

                                                                                     Stand for election, be eligible for appointment and carry out functions of representative i.t.o. LRA or collective agreement

                            -Protection of freedom of association : no discrimination against employee for exercising rights, prospective and current employees. 
                           -Freedom of ass and senior managers: entitled to join unions and participate in affairs, but not interfere with contractual obligations. Duty to act in good faith.
· Freedom of association for employers: form, join participate in activities of employers organizations. Empl org = number of employers grouped for purpose singly or with other purposes of regulating relations between employers and trade unions
· Rights of unions and employers organizations : determine own constitution and rules
                                                                                                 : hold elections

                                                                                                : plan and organize admin and lawful activities 

                                                                                                : participate in forming federations or join feds

                                                                                                : affiliate with and participate in activities of international workers organizations , employers organizations and international labour organization.
                                                                                                : autonomy
· Freedom not to associate and freedom to dissassociate: non-association= no person may be forced to belong to a union other than union of employees choice. Infringed by closed shop agreement
                                                                                                             : disassociation= trade union prevents other employees to associate with them. 

                                                                                                             : unions may also refuse membership or expel member according to constitution

· Resolution of disputes about freedom of ass : conciliation by bargaining council, CCMA and lastly labour court.
Chapter 14 Organisational rights
Organizational rights i.t.o. LRA -    trade union access to workplace : if union sufficiently represented or party to bargaining council. Purpose to recruit, communicate, serve interests. Meetings outside work hours. Right to access subject to any condition as regards time and place as is reasonable and necessary to protect life and property or prevent undue disruption of work. I.e. 48h notice, meetings over lunch or after work, 2 meetings per month, security screening.

· Deduction of trade union subscriptions or levies : Stop-order facilities. Must supply union with list of union members, amounts deducted and paid and periods which for, notices of revocation of authority of union members.

· Trade union representatives : 1 for first 10 employee members, 2 up to 50, 12 for 1000, max 20. Functions : assist and represent employee, monitor compliance with LRA and collective agreements, report contraventions of law/ collective agreement, perform any other agreed function.
· Leave for office bearers for union activities : reasonable 
· Disclosure of information: need for info –when representing, bargaining
                                             : who entitled to – registered trade unions representing majority of employees
                                             : what info – all relevant
                                             : disputes- CCMA
Chapter 15 Collective bargaining and the law
Definition of collective agreement: agreement in writing concerning terms and conditions of employment or any other matter of mutual interest concluded by one or more registered trade unions on one hand and on other hand one or more employers, one or more registered employers organizations or both.
Matters regulated: terms and conditions of employment = substantive provisions e.g. remuneration, leave. Or any other matter of mutual interest= wider concept e.g. restructuring of workplace, granting of organizational rights
Collective agreements and conditions of employment: collective agreements vary the employment contract if contract less beneficial than collective agreement. Can not contract out of collective agreement. Issue regulated by collective agreement becomes part of employment contract if not regulated in contract.
Agency shop and closed shop agreements

- Nature of : agency shop: collective agreement between employer or employers organization and registered trade union known as agency shop agreement, requiring employer to deduct agreed agency fee from wages of employees identified in agreement who are not members of the union but eligible for membership thereof.

                     : closed shop: collective agreement between employer or employers organization and registered trade union known as closed shop agreement, requiring all employees covered by the agreement to be members of the trade union.

- and freedom of association : not automatically unconstitutional. S23 Constitution limitation must comply with s36. Purposes of enhancing collective bargaining and stable bargaining relationships. Closed shop necessary if less restrictive agency shop available?
- and LRA: agency shops : any collective agreement subject to negotiation, employer not obliged to enter into closed shop or agency shop agreement. If employee does not qualify for membership of union, fee may not be deducted i.t.o. agency agreement. Only registered union representing majority of employees. Terminates if union no longer majority after 90 period to regain majority and 30 day notice. Agency fee not more than subscriptions, paid into separate account to protect/advance socio-economic interests of employees. Consent of employee not required.
                 : Closed shops : represent majority of employees. 2/3 of employees must vote for closed shop.

                 : Post-entry closed shop : membership of union must be acquired within certain time of commencing employment. May not refuse membership or expel member unless act i.t.o. own constitution and reason fair. Dismissal of such employee fair. Employees already employed who refuse closed shop may not be dismissed.
Chapter17 Strikes and lock-outs
Definition strike: (LRA) partial or complete concerted refusal to work or the retardation or obstruction of work, by persons who are or have been employed by the same employer or by different employers, for the purpose of remedying a grievance or resolving a dispute in respect of any matter of mutual interest between employer and employee, every reference to work includes overtime work, voluntary or compulsory.
3 elements: a refusal to work

                    : concerted or collective action

                    : For specific purpose

1st element- nature of strike: work= all legal work which employee is contractually obliged to do, incl overtime.
                    -4 types of action: complete refusal, partial refusal, retardation, obstruction of work.

2nd element- concerted/collective action: also former employees, employees of another employer. Common purpose.
3td element- purpose of strike: must fall in definition (remedy or resolve). If no purpose, not strike.
Matters of mutual interest= issues that can be regulated by collective bargaining, matters on which employer must consult workplace forum. Not political issues=protest action. Target of strike or protest is distinguishing criterion. Lawful demands.
Definition lock-out: exclusion by an employer  of employees from the workplace, for the purpose of compelling them to accept a demand in respect of any matter of mutual interest between employer and employee, whether or not the employer breaches the contracts of employment in the course of or for the purpose of that exclusion
1st element- action taken:  no access to premises, no remuneration, all employees.
2nd element- purpose of action: to compel to accept demand
Prohibition on strikes and lock-outs: absolute prohibitions
-prohibition in collective agreement

- arbitration prescribed i.t.o. agreement

- disputes that must be referred to arbitration or labour court: Arb / adjudication better method in alleged unfair dismissal, unfair dismissal for misconduct and incapacity, constructive dismissal, unknown reason for dismissal, automatically unfair dismissal, operational requirements dismissal, unfair labour practice disputes, freedom of association disputes. Exceptions: strike or refer: organizational rights disputes, operational requirement dismissals.
- essential and maintenance services: disputes to bargaining council, then CCMA for conciliation, then arbitration by council or CCMA.  essential= service the interruption of which endangers life, personal safety or health of whole or part of population. Can agree to minimum service if approved by essential services committee.
Maintenance= interruption of that service has effect of material physical destruction to any working area, plant or machinery. If part of business maintenance service, may not use replacement labour.

- an arbitration award or collective agreement regulates issue

- The issue in dispute is regulated by determination made by Minister that regulates issue in dispute.
Procedural requirements for protection of strike/ lock-out
-referral of dispute: for conciliation by bargaining council or statutory council or else CCMA. Exception : large-scale dismissal for operational reasons by big employer because already consultation. P301. Issue in dispute= demand, grievance or dispute (factual question determined by circumstances, nature of which can not be changed by label attached to it by parties) that forms subject matter of strike or lock-out. What must employer do to end strike? If relief could be provided by labour court or CCMA, employees may not resort to strike. Strike/lock-out will only be protected if conciliation fails. 30 days.
-prior notice: 48h written notice. 7 days if state employer. Allows preparation for strike. Notice of strike to employer, employer organisation or bargaining/ statutory council. Notice of lock-out to trade union, employees or council.
                      : Content of notice: not stipulated. Time stipulated if shifts. 

                       : can right to strike lapse? : no if delay is reasonable. Acts must show waiver or renouncing of right. Notice of resumption of strike not required unless employer secured an undertaking that notice be given.

-strikes and operational requirements : 
	Strikes over operational requirements dismissal: facilitation option

	

	                               Written notice to consult (s189LRA) 15 d        (

	                                                                        (                                      (                                 60 days

	                                CCMA notification to appoint facilitator         (             

	                                                                         (                                    (

	                                 Appointment of facilitator and facilitation     (

	                                                                         (

	                                                  Notice of termination of employment by employer

	                                                                                             (

	Strike notice of 48h or 7 days

	(

	Strike or lock-out


	Strikes over operational requirements dismissal: conciliation option

	

	                          Written notice to consult; invitation to consult                                (

	                                                                    (                                                                      (

	                                              Consultation 30 days                                                         (           60 days

	                                                                    (                                                                      (

	                              Referral of dispute to CCMA or bargaining council                      (

	                                                                    (                                                                      (

	                                                    Conciliation 30 days                                                     (

	(

	Notice of termination of employment

	(

	Strike notice of 48h or 7 days

	(

	Strike or lock-out


-when procedure need not be complied with: if parties to a dispute are members of a council and the dispute has been dealt with in terms of their constitution, or the strike or lock-out conforms with procedure in collective agreement.
                                                                                 : If the strike or lock-out conforms with procedure in a collective agreement- either procedure affords protection.

                                                                                :If strike or lock-out is in response to unprotected lock-out or strike

Secondary strikes definition: strike, or conduct in contemplation of a strike, that is in support of a strike by other employees against their employer, but does not include a strike in pursuit of a demand that has been referred to a council if the striking employees, employed within the registered scope of the council, have a material interest in that demand. 
Procedural requirements for protected secondary strike: If initial strike protected, sympathy strike also protected.                                                                             : Secondary employer must be given 7 days notice, 14 days if strike about dismissals for operational requirements.           : Nature and extent of secondary strike must be reasonable i.t.o. direct or indirect effect on business of second employer.
: second employer may approach labour court for interdict, CCMA will investigate if ground for application is that strike not reasonable.

: there has to be a link/relationship between primary and secondary employer to make strike reasonable. Common shareholding not enough.

Legal consequences of protected strikes and lock-outs

-protection against dismissal: except misconduct (fair and reason) and operational requirements (substantively and procedurally fair)
- payment of remuneration: not required to pay any remuneration: wages, payment in kind or benefits. Even during partial strike. Does not apply to basic amenities if part of remuneration. Employer must recover monetary value of payment in kind after strike through legal proceedings in labour court- may not summarily subtract from wages. May deduct benefits.
Legal consequences of unprotected strikes and lock-outs

-dismissal of strikers : participating in unprotected strike = misconduct. Dismissal not necessarily fair, must be procedurally and substantively fair.
:Substantive fairness : depends on circumstances. Attempts to comply with the act? Strike in response to unjustified action? Seriousness of failure to comply with LRA?

:procedural fairness: make contact with union, consult and union advise members. Allow reasonable time.

                                    : employer must issue ultimatum, clear, unambiguous. Allow reasonable time.
                                     : some form of disciplinary hearing or process. Part of contact, audi alteram partum.

Chapter 18 Picketing and protest action

Protected pickets: only registered trade union

                               : picket must be peaceful

                               :Purpose of picket- peaceful demonstration in support of a protected strike or opposition to a lock-out only. Secondary pickets same requirements as secondary strike.

Protest action : right to participate in protest action in certain circumstances granted by s77 LRA
Chapter 20 Dispute resolution

The resolution of unfair dismissal disputes- s191 LRA

-employee alleging unfair dismissal/labour practice must in writing refer dispute to a council, if parties fall under such scope or the Commission if no council has jurisdiction.

-within 30 days of dismissal or employer making final decision or notice, 90 days of unfair labour practice or at any time on good reason shown.

-copy of referral served on employer

-council/commissioner must attempt conciliation

- if dispute remains unsolved or after 30 days council/commissioner must arbitrate at request of employee if

a) dismissal for conduct or capacity

b) constructive dismissal or less favourable conditions after transfer
c)unknown reason for dismissal

d) unfair labour practice

- employee may refer to labour court if

a) automatically unfair dismissal

b) operational requirements

c)participation in strike unprotected

d) refused to join or was expelled or refused membership in closed shop agreement

1. Automatically unfair dismissals: refer to conciliation council or CCMA; in 30 days; conciliation in 30 days; refer to labour court 90 days, may use legal representation; appeal
2. Misconduct and incapacity dismissals : refer to council or CCMA for conciliation or con-arb; if conciliation fails arbitration 90 days by council or CCMA. Exception If dismissed for misconduct due to participation in unprotected strike labour court.
Agreement to pre-dismissal arbitration: employer and employee may agree in writing to arbitration by council, CCMA or accredited agency instead of internal enquiry.

3. Constructive dismissal: as above
4. Dismissal after transfer of employment contract: less favourable conditions- as above. Reason for dismissal is transfer- auto unfair= labour court
5. Reason for dismissal unknown: as above
6. Dismissals for operational requirements: small scale and individual dismissals- same as auto unfair. First conciliation, then labour court.
                                                                                    Large scale- s189, see tables above. Procedural fairness disputed- labour court in 30 days. May apply for interdict to re-instate, comply with fair procedure, not dismiss, or compensation if inappropriate. Substantive fairness disputed- approach labour court or strike; one not both.
7. Remedies – re-instatement and re-employment
                                 -compensation: if employee does not wish to be re-instated, found another job, continuation impossible, not reasonably practicable. Max 12 months pay. Does not affect other amounts to which entitled.

