LABOUR LAW
UNIT 1- INTRO

Deals with relationships:
	Employer + a worker:
	Employment relationship 

(based on contract of employment)



	Employer / employer’s organisation + trade union:
	Collective bargaining relationship

	Employer + employer’s organisation:
	Membership relationship



	Trade unions + workers:
	Membership relationship



	State + citizens / group of citizens:
	Harder to classify – no name



	Individual labour law
	Collective labour law

	Focuses on relationship btw employer + individual employee
	Relationships btw collective entities / groups

	Includes:

Conclusion, contents, enforcement & termination of contract of employment
	Includes:
Bargaining btw employers + trade unions; strikes + lock-outs by no. Of employees for work-related purposes


INDIVIDUAL LABOUR LAW

UNIT 2 – EMPLOYMENT CONTRACT
DEFINITION 

· Voluntary agreement

· Btw 2 parties; in terms of which

· One party (the employee) places his / her labour potential

· At disposal + under control of other party (the employer)

· In exchange of some form of remuneration

Must comply with requirements for a valid contract to be binding + enforceable

Remuneration = can be money / provision of another benefit (i.e. payment made in kind) – CL doesn’t prescribe what form remuneration must take

Reciprocal = employee works in exchange for remuneration + employer remunerates employee in exchange for employee offering to place his/her labour potention at disposal + under control of employer

Element of control NB = Employer needs merely the right to exercise control over activities of employee – fact that employer doesn’t exercise this right doesn’t mean this right is absent + that it can’t be applied + enforced
EMPLOYEE =

Definition NB because most protective labour legislation applies only to employees

In LRA, “employee” includes:

· Employees in public service + in education sector (State is now regarded as an employer) 

· Domestic + farm workers

LRA, BCEA + EEA refers to a person who “in any manner assists in carrying on or conducting” employer’s business =

· Liberty Life Association of Africa: 

“assistance” = form of assistance rendered by an employee, though the person he assists may not necessarily be his employer + doesn’t include kind of assistance rendered by independent contractor’s

S3(1)(b) of BCEA = Employee excludes unpaid volunteers working for an organisation serving a charitable purpose 

S 83(1) of BCEA = Minister of Labour may deem any category of person’s to be employees for purposes of the whole / any part of BCEA or any other labour legislation or for purposes of any sectoral determination made by Minster ito BCEA

Tests developed by court to distinguish employee from independent contractor =

Control = 
Right to control is more extensive in employment contract – if there is no control by one party over another, then there’s no contract of employment

Case law:

Colonial Mutual Life Assurance Society = Master must have right to prescribe workplace = manner in work is to be done

Organisation = 
Extent to which a worker is integrated into organisation of the employer / if worker is performing work inside organisation of another

Case law:

Rejected by AD in 1979 as being too vague = not always possible to measure extent of integration and/or know the degree of integration sufficient to qualify as an employee

Multiple / Dominant impression (Most popular) - Indicia (factors) are examined =

· Right of supervision employer has ito worker;

· Extent worker depends on employer in performance of  duties;

· Worker is or is not allowed to work for another;

· Worker required to devote specific time to his work;

· Worker obliged to perform duties personally;

· Worker paid according to fixed rate / commission;

· Worker provides his own tools / equipment;

· Employer’s right to discipline worker

Case law:

Minister of Health & Another =

· One should have regard to all indicia which would contribute towards indication whether contract is one of service or work + react to the impression one gets upon consideration of all such indicia
Smit =

· Presence of right of supervision + control is not the sole indicia but merely one of them, albeit an important one + there may also be other NB indicia to consider depending on provisions of the contract as a whole

· Held that object of contract wherein Smit was employed as an “agent” for an Insurance Company was one of work + not service because:  

· Agent receives no remuneration for his activities unless one of his proposals is accepted by the company; 

· Lack of supervision + control; and

· Remuneration was by commission

MASA =

· Held that part-time district surgeons were employees of the State because:

· Rendered personal services;

· Expected to be at beck + call of employer, 24 hrs a day + give priority to official duties over those of their private practices;

· State obliged to pay contractual salary, even in the absence of any actual work being performed, as long as doctors availed themselves to do the work; and

· Provincial administration has some control over way services rendered by doctors, despite doctors being professionals

SABC =

· Despite criticism – test consistently followed by the courts – some NB characteristics of contract of employment and one of independent contractor (IC) are:

· Object:

· Employment = personal services

· IC = perform specific work / product specific result;

· Employee typically required to be at beck + call employer – contractor not obliged to perform work / produce result himself;

· Services to be rendered:

· Employment = at disposal of employer

· IC = bound to perform specific work / produce specific result in time fiexed by contract / within reasonable time

· Employee is subordinate to will of employer

· IC is his own master:

· Notionally on footing of equality with employer – not under employer’s control / any obligation to obey orders of employer re manner work must be performed

· Termination of contract:

· Employment =  Death /expiration of period of service

· IC: completion of specific work / production of specific result

Linda Erasmus Properties =

· Labour Court overruled decision of CCMA + held that estate agent was employee of agency at time she was dismissed + considered following: 

·  Contents of agreement – required estate agent to keep all correspondence at agency’s offices; restraint of trade; and exit interview required if agent left agency

Economic / Productive capacity =
Independent contractor “sells the job” – Employee “sells his hands”

Case law:

Liberty Life Association of Africa (discussed above)

New presumption added in 2002 to LRA:  (Section 200A)
Rebuttable presumption:  If one or more of following factors present, person presumed employee unless + until contrary proven =
· Manner person works is subject to control / direction of another;

· Hours of work are subject to control / direction of another;

· Person forms part of the organisation;

· Person worked for other for avg of 40 hrs / month over last 3 months;

· Person economically dependent on other;

· Person provided with tools / work equipment by other; or

· Person only works for / renders services to one person

Unless = Person earns in excess of amt determined by the Minster ito BCEA –

· If proposed / existing work arrangement involves amts equal to / below amts determined by Minister ito BCEA, any contracting party can apply for award on whether person constitutes an employee
· NEDLAC (National Economic Development and Labour Council) must prepare + issue Code of Good Practice that sets out guidelines for determining if persons, including those earning in excess of amt determined by Minister are employees

Catlin case:

· Court must consider provisions of contract before applying above presumptions

When employment commences:

Jack case:

· Contract binding & enforceable once parties reached agreement on all essential terms 

Wyeth case:

· Any person who has concluded a contract work shall enjoy protection against dismissal ito LRA

Where parties choose for worker to be a contractor =
Denel case:

· A court should not decide the question of whether there was an employment relationship + a dismissal solely on what the parties have chosen in their agreement because it may have been convenient to both parties to leave out some NB matters in the agreement / the agreement may not reflect the true position

· Court must have regard, not to labels but to the realities of the relationship btw the 3 parties – substances rather than form must determine the relationship

· It is possible that an owner of a company / cc may still be found to be an employee of another entity

· Labour appeal court held that G, who was an owner of a company which had an agreement to provide services to D was in reality an employee of D

State IT Agency case:

· F could not be lawfully employed by S, as such; parties agreed that F rendered services to S through a CC - Subsequently, S terminated its contract with CC - F approached CCMA claiming he’d been dismissed

· Labour Appeal Court held F was employee of S + dismissed + entitled to compensation – when determining whether there was an employment relationship, Court to work with 3 criteria:

1. Employer’s right to supervision + control;

2. If employee forms integral part of employer’s organisation

3. Extent to which employee was economically dependent on employer

· CC was merely a mechanism to make it possible for S to obtain F’s services - F was part of S’s organisation - There was a relationship of economic dependency btw F + s

Categories of employees:
	Category + nature
	Contract
	Termination
	Types:

	Permanent: 

Most common + assumed std / typical unless contrary indicated (express / implied)
	Indefinite period (can be made subject to probation)
	Agmt; notice; or

dismissal
	Full-time 
Part-time (mornings only; or  3d / wk)

	Temporary:

Seasonal / replacement / engaged for specific operation
	Fixed-term for specified period of time or project
	Purpose employee engaged for comes to an end
	Casual workers:  same employer not more than 3d / wk*

	Part-time:

Pursues other activities in  non-working hrs

Falls within def of “employee” 
	Indefinite; or

Fixed-term (i.e. for 6 month period)
	
	

	Full-time:

1 employer and works 5 or 6 d / wk
	
	
	

	Probationary: 
Parties test each other ito if they can work together for  long term in healthy employment relationship = skills, abilities, compatibility, diligence, character + personality tested


	1st = probationary 

2nd = employment (conditional on completion of probation period & satisfying employer that he can do job diligently, effectively + work with others)
	Incapacity S8(1) of LRA:

Employer must evaluate, instruct, train + counsel employee to allow him to render a satisfactory service during probation period
	

	Snr Managerial:

Does things not normally associated with functions of an employee

Still “employees” for the purposes of unfair dismissal
	
	Incapacity (poor performance) –due to snr pozi, courts held that employee should know if work is not reaching required performance std = lesser duty on employer to provide guidance, evaluation, training + mentoring
	

	Atypical forms:

Depart from std models of full-time permanent employment
	
	By will of employer
	Work @ home (“dependant contractors”):  Vulnerable to whims of employer - don’t get normal employee benefits;

Sub-c:  When in more-or-less full-time capacity for 1 company diff to ID employer 


*Can be difficult to distinguish btw causal employee + permanent part-time employee.

Sibiya case:  

· Whether an employee is “casual” / “permanent” is irrelevant to whether / not there’s been a dismissal – S213 of LRA = defines “employee” in broad terms = whether a worker is an employee / independent contractor is the NB distinction + not what category of employee the worker happens to be
Identifying the Employer

May be difficult if labour broker / temporary employment service is involved

Court must “lift the corporate veil” = considers reality of relationships + who the real parties are, irrespective of manner in which parties used companies + cc’s to create what appears to be a relationship btw independent contractor and client

Buffalo Signs:

· An employer who sold its business pretended to retrench employees prior to the sale so as to relieve buying employer of its responsibilities

· Held that the true employer may be plucked from its hiding place behind the corporporate veil, but once the viel has been lifted – it must still be shown to be the real employer

Lad Brokers:

The supervision + control to which the “employee” was subject to was not in itself sufficient to create an employment relationship 

The contract btw the parties must be studied first

In this case the contract was entitled “Independent Contractor/Contracting Agreement

The State is the largest single employer:

MEC for Transport:  KZN case:

· An employee who was unsuccessful in appliying for a higher position claimed that his non-appointment was unfair labour practice

· Provincial government argued that there was no employment relationship btw applicant + Dpt of Health + that there could not be any unfair labour practice because unfair labour practice could only be committed by an employer re its own employees

· Held that employees of provincial government were employees of the State, irrespective of the State Department they work for – the State was a single employer + there is an existing relationship btw employee + the state + employee’s dispute about his non-appointment gave rise to a dispute about promotion which fall within the scope of unfair labour practices as defined in LRA

CONCLUDING EMPLOYMENT CONTRACTS
Requirements:  (FULPAC)

1. Formalities must be met
Oral agmt binding and valid = but for clarity + certainty re contractual rights + obligations, it’s usually written 

Employment contracts that must be in writing:  Contracts of merchant seamen + learnership agreements

S29 of BCEA = requires “written particulars of employment” to be given to an employee –

Rumbles case:
· Provision doesn’t require a written contract but merely imposes duty on employer to provide information

2. Consensus: 
· Re nature of contract:  Parties must intend to conclude an employment contract
· Re contents of contract

Church case:

· Whether duties + obligations like an offer, acceptance + licence for a priest to perform functions on behalf of a Church constituted an employment contract =

· Court held that such duties + obligations of one to the other did not create an employment contract since the parties themselves did not intend one to come into existence
Salvation Army case:
· Confirmed Church case:  there was no intention on the part of both parties to enter into an employment contract

3. Conclusion + objectives of contract must be lawful:
Kylie case:

· Self-professed prostitute who was dismissed for breaching workplace rules claimed protection against unfair dismissal ito LRA

· Applicant was an employee since she had working hrs, lived on employers premises + was subject to workplace rules 

· As a sex worker, she fell within LRAs definition of employer

· However, prostitution is a crime ito Sexual Offences Act + as such, she was not entitled to such protection = as a principle, the courts (including CCMA) will not sanction / encourage illegal activities 

· Employment of illegal foreigners = 

Discovery Health case: 
· An Argentinean represented that he was legally permitted to work for Discovery Health

· DH terminated his employment when it found out that he did not have the necessary work permit + employee approached CCMA

· DH raised the old legal argument which was based on the contention that an “employee” is a person who is party to a valid contract of employment + that CCMA did not have jurisdiction because the contract btw DH and employee contravened the Immigration Act and was invalid and therefore, he was not an “employee”, as defined in LRA and thus could not enjoy protection against unfair dismissal  

Court had to decide:

· Whether contract was invalid due to him not having required permits issued under the Immigration 

· Act that allowed him to work for DH + if definition of employee in LRA is dependent on any underlying CL contract of employment

Court held that: 
·  In terms of the Act, a contract of employment is not void because of being concluded without the necessary permit, nor does anyone commit an offence if he accepts work / does work for another - Act merely prohibits employing a foreigner in contravention of the Act = Criminal aspect focuses on an employer who employs a foreign national w/o required permits and not on the employee

· Constitutional right of fair labour practice is a fundamental right + intention of Act was not to limit this right, nor was it the intention to forbid contracts or make them unenforceable when concluded with persons engaged to render work where their engagement is unauthorised – rather, intention was to penalise employers for employing someone on unauthorised terms
· If Act was to render contracts void – employee would be without any remedy which would in turn lead to limiting the Const right to fair labour practices
4. Parties’ performance of their obligations must be possible
5. Capacity:
· Child under 7 has no contractual liability - child over 7 can conclude employment contracts with assistance of parents / legal guardians

· S43 of BCEA = statutory limitation:  no employer may employ a child under 15

· Minor cannot enter into a valid + binding employment contract

CONTRACTUAL DUTIES

	Employee
	Employer

	To tender his services to the employer:

Primary duty

To work competently + diligently + exercise due care:

Upon entering into employment contract, employee guarantees he’s capable of doing the work + employer may terminate the contract if worker is seriously incompetent and/or negligent

To obey lawful + reasonable instructions of employer:

Implied consequence of employment contract – right of employer to control manner, place + other matters in which employee must work is automatic

Serious insubordination (wilful + persistent refusal to comply with instructions) entitles employer to take disciplinary action + dismissal for misconduct + Insolence (disrespect) can also justify  termination

To serve employer’s interests + act in good faith:

Fiduciary duty:  can’t work against employer’s interests
Council for Scientific & Industrial Research:  Trust + confidence are natural consequences of the employment contract

CyberScene:  Directors resigned + formed a new company + used their access to confidential information of their employer - Employer applied for interdict + held directors breached their fiduciary duty by stealing + using confidential info at expense of employer + engaged in unlawful competition 

Held that CL fiduciary duty on directors persists even after termination + employer could protect itself against a breach of this duty by a director / an employee by applying for an interdict

Northern Office Micro Computers:  Employee cannot be prevented from using his own skill + experience to attain a particular result, merely because it’s a result he achieved before from a previous employer – as such, employee may use general skills, knowledge + experienced gained while in employment

Phillip:  Scope + extent of fiduciary duty depends on employee’s position – more senior, the greater – not only applicable to managers / directors

Employee must place interests of employer’s business above his own

Ganes:  Procurement manager received secret + unauthorised pmts in the form of bribes from employer’s clients- held that employee cannot work against interests of employer / make secret profit at expense of employer / receive a bribe, secret profit or commission from a 3rd party by means of his pozi = Employer had valid claim against employee 
	To remunerate employee:

Primary duty + essential feature of an employment contract

Safe working conditions:

CL duty on employer to provide safe place of work, machinery, tools + procedures and processes + OHSA = statutory duties re safe working conditions imposed on employers

To provide work:

Employer not in breach if employee is given no work to do unless:

· Wage depends on work being provided (i.e. commission):  
Faberlan:  failure by employer to provide work in these cases will amt to breach of contract

· Work is required to maintain / develop skills or for publicity (i.e. actress)

· Special relationships + circumstances:

Steward:  A director who was also an insurance agent was told not to come to work / use his office for 6 months while on notice of termination of service.  Held that this amounted to fundamental breach of contract – it was prejudicial to his future prospects of finding work again in the insurance field + amounted to degradation of his status = companies action didn’t terminate the contract, but gave employee a choice to either stand by the contract / terminate it
Fair dealings with employees:

Murray:  A military policeman claimed he had been constructively dismissed (he resigned because his employer made continued employment impossible).  Policeman had to rely on purely contractual grounds to approach the HCs because members of SA National Defence Force are excluded from LRA.  SCA held that policeman was entitled to rely directly on his right to fair practices + personal dignity + contractual rights.  Const has extended the CL in that it now imposes a duty on all employers (not only the military) to deal fairly with their employees


Freedom to Contract + Basic Conditions of Employment:

· CL focuses of each party’s freedom to contract + making reciprocal promises btw employer + employee + providing remedies if either party breaches its obligations

· CL does not concern itself with the unequal bargaining power of the parties + offers little protection for employees = employer usually in pozi to dictate contents of contract carefully drafted by its legal reps + there’s very little employee can do but sign

· Minimum standards legislation such as BCEA provides minimum standards to protect employees +  limits the employer + employee’s freedom to contract

TERMS + CONDITIONS OF EMPLOYMENT

· Express + stated terms agreed by employer + employee (verbal / written); and

· Terms implied by workplace custom / practice, the law or collective agreements

Cannot be changed unilaterally
If employer wants to change them it can:

1. Few employees involved:  seek agreement of the employee individually;

2. Lots of employees:  conclude a collective agreement with trade union which complies with LRA + changes T+C’s of a number / categories of employees; or

By operation of law, Minister of Labour can also issue a sectoral determination ito S50 of BCEA + this changes T+C’s of a whole sector
If employer wants to change the organisation + the way work is done, it must distinguish btw:

· T+C’s of employment (contained in the employment contracts + collective agreements) that cannot be changed unilaterally; and

· Policy + managerial prerogative (privilege) issues that may be changed w/o employer’s having to obtain employee’s agreement

RESTRAINT OF TRADE
· Prevents an employee from exercising his trade / profession / calling / engaging in same business venture as employer, for specified period + within specified area after leaving employment
Reeves: 

· Objective = to protect employer’s goodwill + customer connections (or trade secrets) for specified period, which must be reasonable, after employment relationship terminated + exists independently of manner in which contract terminated + even if termination occurred due to a breach by the employer

· Circumstances surrounding termination of employment could tip the scales in favour of the conclusion that it would be contrary to public interest to enforce the restraint, however, a breach of the contract would not on its own carry much weight

· Held that even though the termination of Reeve’s contract had been unlawful, restraint of trade still applied to him

Magna:

· Protection formerly afforded a worker has been weakened = COURT HELD THAT
· A contract in restraint of trade is, on the face of it, valid + enforceable; but

· Any contract which is unreasonable / contrary to public policy is unenforceable

· Determining the validity of a clause in restraint involves the balancing of interests + 2 vital considerations:

1. Public interest requires that parties comply with their contractual obligations, even if these are unreasonable / fair

2. Whether it’s detrimental to society if an unreasonable restriction is placed on a persons’ freedom of trade / to pursue a profession 

· Factors such as nature, extent + duration of restraint of trade and interests of the parties taken into account when establishing if restraint of trade amts to an unreasonable limitation on a persons’ freedom to trade
Basson:

· Inequality of bargaining power is relevant only as one of the many factors to be taken into account in the enquiry as to reasonableness of the restraint

Onus of proof:

Basson:

· Employee is burdened with the onus because public policy requires people to be bound by their contractual undertakings

Employer must establish:

· Restraint of trade existed; and

· That it’s been breached

Employee must prove that restraint of trade is unreasonable

Court may draw up the contract that it believes should’ve been concluded – i.e. it may decide that part of the clause in enforceable / unenforceable

Whether the law regulating restraint of trade clauses falls within the scope of limitations clause in S36 of Const:

Fidelity Guard Holdings:

· CL as developed by the courts complies with the requirements laid down in S36(1) of Cont

· CL in this regard is of general application = clause is only enforceable if it isn’t in conflict with public policy
VICARIOUS LIABILITY
· The employer is held liable for the wrongful acts (delicts) of its employees
Requirements:

· There must be an employee

· Who has committed a wrongful act

· In the course + scope of his employment

Whether employee’s wrongful act arose in the course of his duties =

Viljoen:
· A farm worker climbed a fence onto a neighbouring farm to relieve himself + caused a fire when he tried to light a cigarette
· Held that he was still acting in the course+ scope of his employment + employer was held liable for the damage suffered by the neighbour as a result of the fire

Grobler:

· A secretary suffered severe psychological harm due to considerable sexual harassment by the manager

· Harassment by an employee fell within risks employers should assume by conducting their business = employer placed manager in authoritative position over secretary = he could abuse his position to intimidate her to obtain sexual favours = manager’s conduct was thus foreseeable

· Policy considerations warranted holding employer liable for manager’s sexual harassment 

· Const protects right to freedom + security of the person, including the physical + psychological integrity of the person – the rules of vicarious liability should reflect + uphold a person’s fundamental rights even if a decision based on policy considerations alone was wrong

Ntsabo:

· Security guard resigned in desperation after being severley sexually harassed by her supervisor + reported harassment to her employer, who turned a blind eye

· Held employer vicariously liable for supervisor’s actions

BREACH
· When a part to a contract of service fails to carry out his obligations

· Remedies which arise out of the CL employment contract (due to contractual bond underlying the employment relationship) are at disposal of innocent party 

· Serious (of a material term) when a party breaches a contractual duty / obligation that goes to the heart of the employment contract - NB to distinguish btw serious breach + less serious breach in determining contractual remedies 

Contractual remedies:

Myers:

· Where a party’s breach of the employment contract is serious enough, the innocent party has a choice whether to:

· Accept the repudiation + terminate the contract summarily + sue for damages; OR

· Claim specific performance (court order to fulfil contractual obligations)
1. Damages 
Irrespective whether / not elects to terminate / continue, innocent party may claim an amt required to reinstate him to position he would have been in had the other party not breached the contract

Myers:

· Damages for wrongful dismissal consisted of the actual loss suffered by the dismissed employee represented by the sum due to him for the unexpired period of the contract less any sum he earned / could reasonably have earning during such period in similar employment

Fedlife Assurance Ltd:

· Employer terminated employees’ services during a fixed period of a fixed-term contract

· Employee approached HC on the basis of breach of contract = seen from a purely contractual perspective, contractual relationship came to an end when employee accepted employer’s repudiation + employee claimed damages ito ordinary contract-law principles

· Employer argued that HC did not have jurisdiction to hear the matter, as the Labour Court has exclusive jurisdiction to decide on the fairness of dismissals for operational reasons ito LRA – LRA abolished CL of employment contract

· SCA held that Labour Court’s exclusive jurisdiction ito LRA relates to the dispute-types identified in the LRA itself –

· Because employees claim for damages originated in the unlawful termination o the employment contract + was not couched ito “unfairness”, the ordinary civil courts will have jurisdiction to hear this kind of matter

· BCEA confers concurrent jurisdiction of Labour Court re matters arising from the employment contract – a point which was not at issue in the present case, therefore,  employee had a choice, re construal dispute, to approach Labour Court or the civil courts
National Union of Textile workers:

· Court has discretion whether / not to order specific performance of duties imposed by a contract of employment + there’s no fixed rule prohibiting such order

2. TERMINATION OF THE EMPLOYMENT CONTRACT:

LAWFUL TERMINATION occurs when there has been a breach / notice has been given – as long as termination complies with requirements of the contract / CL / relevant legislation, it will generally be lawful
A. Completion:

· Fixed-term contracts only – contract automatically ends upon expiration of agreed period / completion of project for which employee taken into service unless extended expressly / tacitly
Dierks:

· Abused by employers who continue renewing fixed-term contracts and then terminating them due to “effluxion of time”, so as to hide the true reason for the termination which is often related to poor performance / operational requirements, so as to cut costs + ensure flexibility 

B. Agreement:

· Fixed / indefinite period contracts:  parties agree to terminate

· A contract to terminate takes precedence over terms in the first contract re termination / notice

C. Insolvency Act:

· Sequestration of an employer suspends all employment contracts from the date the sequestration order is granted - during suspension period employee not required to render services / entitled to remuneration / employment benefits
· Liquidator / trustee must consult with employees, trade union / employees reps before termination– same procedure as S189 of LRA (pre-dismissal procedure to follow before dismissing employees for operational reasons)
· Insolvency of an employee automatically terminates employment contract only if employer is a general dealer / manufacturer (ito  Act: gen dealer / manuf may not employ an insolvent person

D. Breach:

SACWU:
· Employee requested to be transferred from Jhb to New Castle + was ensured that transfer required a few formalities + was told to report for work in NC on completion of a month’s leave.  When she did so, she found someone else working there = employer held that her failure to report for duty in Jhb was regarded as desertion

· Labour Appeal Court held:  Employer exercised its CL choice = When an employee deserts + cannot be traced, employer has no practical choice other than to accept the repudiation + can argue that employer did not terminate the contract – however – in this case, employer had a real election to transfer employee + not terminate – therefore, it was the employer who terminated the contract = it dismissed the respondent, and such, should’ve done this in substantively + procedurally fair manner
“Summary dismissal / termination” contract is terminated with no notice – breach is of a serious nature re a “fundamental term” = examples:
Employee =

· Negligence / incompetence (sufficiently serious)

· Absence which is repeated / causes employer prejudice

· Failure to obey – SACWU:  duties “to render the service where + when required by the contract + duty to obey lawful instructions are fundamental terms of the employment contract

· Misconduct (theft / assault / drunkenness)

· Breach of duty to act in good faith

Employer = failure to pay salary / prove safe working conditions

By acting in a way that condones the breach, party waives its right to terminate summarily
E. Notice:

· Contract for an indefinite period:  one party gives other notice of intention to terminate
· Fixed-term contracts may only be terminated this way if contract contains provisions that make this possible

Key Delta:

· Can terminate for any reason or even for no reason at all, provided notice is given where notice is required

· Summary dismissal will be unlawful only for want of notice – employee’s damages may then be restricted to his loss of earnings during this notice period

SA Music Rights Organisation Ltd:
· Employees letter of appointment provided that notice of termination must be one calendar month

· Employee gave notice of termination on 8 Jan + that his resignation would be effective 31 Jan

· Employer’s view was that notice would run from 1 Feb until end of Feb

· “Month” = doesn’t necessarily begin on 1st day of month any more than a calendar year necessarily begins 1 Jan – what is necessary is to ascertain intention of the parties by interpreting the contract

· Held employee breached his contract by failing to work until end of Feb

· If no notice period required ito the contract – “reasonable” notice must be given:  depends on circumstances – factors to be considered = recognised practice in the industry; type of work; period of remuneration – BCEA also lays down minimum standards 

UNIT 3 – THE BCEA
PURPOSE is to establish minimum T&C’s of employment to almost all employees

GENERAL EXCLUSIONS:

· S1:  “Employee” excludes independent contractors

· S3:  Following categories of employees are excluded:

· Members of SA National Defence Force, National Intelligence Agency and SA Secret Service;

· Unpaid volunteers working for an organisation serving a charitable purpose; 

· Persons employed on vessels at sea ito Merchant Shipping Act applies; and

· Persons undergoing vocational training of which any term / condition of their employment is regulated by any other legislation

PARTIAL EXLUSIONS:
· S6:  Working hrs regulated ito Chapter 2 of the Act do not apply to certain employees and/or persons earning +R149 736 / annum

· Employees who have been in employment for less than 4 months + work less than 4 days / week are not entitled to FRL

WORKING HOURS:
Employees whose working hrs not governed by BCEA:
1. Snr Managerial;

2. Sales staff who travel to customers + regulate their own working hours; and

3. Work less than 24hrs / month for an employer

Ordinary working hours:  Section 9
· 5d / wk:  45 hrs / wk and 9 hrs /d
+5d / wk:  8 hrs /d
· Can extend by 15 mins / d or 60 mins / wk by agmt btw the parties 
Meal intervals (Section 14): 

· 1 continuous hr / 5 hrs worked

· During meal interval employee may be asked to perform / be available to perform duties that can’t be left unattended / performed by another + must be remunerated 

Rest periods (Section 15):
12 hrs / d btw ending + recommencing work; and 36 consecutive hrs / wk (including Sunday)
Overtime:
(Section 10)
· Subject to agreement btw the parties + not more than 10 hrs / wk

· Earns less that threshold (above) – must be paid 1.5 x normal remuneration

· Mondi Packaging:

· Employer included standby + OT in calculating employees annual remuneration so that it exceeded the threshold – employees claimed not paid for OT they worked – 
· Held that employers interpretation of when to calculate employee’s remuneration was too literal + failed to take into account context + purpose of BCEA = to secure additional remuneration for low income employees + give them more time with their families by avoiding working long hrs w/o rest = Legislature did not intend to include OT in calculation of remuneration

(Section 11)
· Written agmt may be made btw the parties for employee to work max 12 hrs / d (incl. meal intervals) w/o overtime 
· Agmt may not require employee to work:

· +45 hrs/wk; OR 

· +10hrs OT / week; OR 

· These 12hrs for +5 d/wk

· Collective agreements re overtime:
· May increase max OT to 15 hrs / wk for max of 2 months in any 12 months

(Section 12)
Ordinary working hrs + OT may be averaged over max of 4 m; subject to employee not working +45 ordinary hrs/wk + 5 hrs OT per wk – agmt must lapse after 12 m

Sundays (Section 16)
Sunday is not a normal working day = 2 x hrly wage     / 
Sunday is a normal working day = 1.5 x hrly wage

Public Holidays (Section 18)
· S2 of Public Holidays Act = days that are PPH’s + if it falls on a Sunday – the following Monday shall be a PPH

· Randfontein Estates:

· Employer concluded collective agreement ito production would take place 7 d/wk on all days of the year, excluding PPH - Union argued that employees did not have to work on the Sunday and Monday= Held that legislature intended at least 12 PPH’s / year + not to limit number of PPH’s to 12 d/year

· Subject to prior agmt btw the parties

· 2 x hrly wage if works PPH, otherwise paid normal pay
Night work:  (Section of Act not specified)  
Work btw 18h00 – 06h00 = Subject to prior agmt btw parties + pmt of shift allowance/reduction of working hrs + public transport available at start + end of shift (otherwise employer must provide transport)
LEAVE
Annual

· 21 consecutive days / annual leave cycle

· Parties can agree to 1 day / 17 days worked/entitled to be paid; OR 1 hr / every 17 hrs worked / entitled to be paid

· Must be granted within 6m after end of leave cycle

· Section 40:  must pay employee for leave not taken 

· Jardine:

· Employee is entitled to pmt for all accumulated leave on termination = S 20(4) imposes a duty on employer, rather than an obligation on employee to take lave = objective was to protect employees

· Jooste

· Purpose of BCEA is to ensure employee takes annual leave + employer may not refuse him of such entitlement -  contemplates that leave will be taken so that accumulation doesn’t arise:  To permit pmt upon termination for leave accumulated from previous cycles would be to allow employer + employees to circumvent S20 + the Act would serve no purpose

· Employee may request a period of unpaid leave, which employer must permit

· Employee may not be required to take leave during any period of notice of termination / other types of leave (i.e. FRL)

Sick

· No. of days employee would normally work during a 6 week period) / 36 months
· During first months of employment, 1 d / 26 d worked is accumulated

· S 23(1) = employer not required to pay employee if absent +2 consecutive days / + 2 occasions during an 8 week period + doesn’t, at request of employer, produce med certificate stating he was unable to work for such period due to illness / injury

· S 23(2):  Med cert must be issued + signed by medical practitioner / anyone certified to diagnose + treat patients + registered with professional council ito legislation

· Abuse of sick leave / providing false / fraudulently obtained med cert may constitute dismissible conduct

Maternity

· 4 consecutive months – pmt re maternity leave is regulated in the Unemployment Insurance Act)

· Employee must notify employer, unless unable to, of date intends to commence ML + when intends to return to work

· S 36 = may not be required / permitted to perform hazardous work whilst pregnant / nursing a child

· BCEA Code of Good Practice:  steps employer must take to ID physical, chemical + biological hazards + aspects of pregnancy that may affect work

FRL

· 3 d / annual leave cycle due to
· Birth / illness / death of a child

· Death of spouse / life partner / parent / other immediate family

· Employer may require reasonable proof + amt of FRL can be changed by a collective agreement

TERMINATION OF EMPLOYMENT
	Notice periods
(S 37)
	· 6 months / less:  1 week
· +6 months, but less than 1 yr:  2 weeks
· +1yr + farm workers + domestic workers employed for + 6 m:  4 weeks
· Must be in writing, unless illiterate (illiterate employee receiving notice is entitled to explanation from employer / its rep)
· May be shortened by agreement, but cannot require/permit employee to give longer notice period

· Even if employer complies with above, employee can still challenge fairness of termination

	Pmt in lieu of notice
(S 38)
	· Pmt of remuneration instead of notice

· If employer waives part of the notice period it must pay employee what he would have been paid for the notice period, unless parties agreed otherwise

	Severance pay
(S 41)
	· Dismissal for operational reasons

· 1 wks pay / 1 yr of completed continuous service

	Certificate of service
(S 42)
	· To confirm basic facts re employees service + period of service(can include remuneration only if requested by employee)
· Don’t confuse with reference / testimonial (details performance, conduct, abilities + usually for employee to apply for different job / pozi


WAYS TO DETERMINE IF EMPLOYMENT CONTRACT, COLLECTIVE AGREEMENT OR BCEA APPLIES =



























ENFORCEMENT OF BCEA
LABOUR INSPECTORS

· Can be appointed to promote, monitor + enforce BCEA + other legislation

· If inspector reasonably believes employer is not complying with BCEA, he must try + secure a written undertaking by employer to comply

· May issue a compliance order to employer who contravenes BCEA – employer may object to this to Director-General of Dpt Labour in writing in 21 days of receiving such order – D-G may confirm, modify / cancel order / any part of it + employer may appeal to Labour Court against D-G’s order

JURISDICTION OF LABOUR COURT 

· Matters asising from BCEA (including performance of any function provided in BCEA):  Exclusive jurisdiction

· Breach of employment contract:  General jurisdiction - (irrespective whether contract was changed by BCEA) + may make an order for specific performance or award damages / compensation

· Tsika:  HC confirmed that it shared jurisdiction with LC in re breach of contract disputes
EMPLOYEES RIGHTS:
· To complain to trade union / trade union rep / to labour inspector re alleged failure of employer to comply with BCEA;

· To discuss conditions of employment with fellow employees, employer / any other persons;

· To refuse to comply with an instruction that’s contrary to BCEA;

· To refuse to agree to any term / condition contrary to BCEA;

· To inspect records employer must keep ito BCEA / request trade union rep / labour inspector to inspect such records; and

· To participate in any proceedings ito BCEA
· No employee / former employee / applicant for employment can be discriminated against for exercising a right conferred by BCEA
UNIT 4 – THE MEANING OF DISMISSAL

· Law of dismissal is an NB component of individual labour law

· Termination of employment relationship by employer / employee
To claim relief for unfair dismissal, employee must prove there was a dismissal and then employer must prove fairness of dismissal
“Dismissal” ito LRA = 

· Employer terminated COE with or w/o notice

· Employer refused to allow employee to resume work after maternity leave

· Employer dismissed a number of employees for the same/similar reasons + offered to re-employ one / more of them, but refused to re-employ another;

· Employee reasonably expected employer to renew fixed-term contract on same/similar terms but employer offered to renew it on less favourable terms / did not renew it at all

· Employee terminated COE with or w/o notice because employer made continued employment intolerable;

· Employee terminated COE with or w/o notice because he was transferred + new employer provided employee with conditions / circumstances substantially less favourable to employee than those provided by old employer

Employee claims to be dismissed + employer claims employee resigned:
Owerhoud:  Employee has onus of proving that there has been a dismissal

Whether employment starts upon conclusion of contract or when employee starts working:
Whitehead:

· A person is only an employee when he actually works for another + renders services that are not of an IC + entitled to remuneration for work done / tendered = parties start to enjoy protection of LRA once employee actually commences performance / tenders performance ito the COE

· Subsequent decisions which emphasise that employment relationship is wider than employment contract – relationship may begin before employee commences working 
Jack:

·  COE binding + enforceable upon agmt btw the parties on all the essential terms
Wyeth:

· Persons in these circumstances may have resigned from existing employment + put at financial risk in expectation of commencing work ito agreement that is binding on both parties at CL

· To deny statutory protection conferred by LRA in period btw conclusion of COE + physical commencement of work is contrary to purpose of the definition of “employee”

· Constitution provides right to fair labour practices to “everyone” – the choice of the word “everyone” was deliberate since other constitutional rights extend merely to a “worker”
· Person who is an employee to a binding COE is obliged to commence work + entitled to remuneration on date parties agree – “employee” in LRA, including requirement that a person “work” so as  to be an employee, extends to a person who is contracted to work
· Decision confirming that employment relationship may endure some time after COE terminated:

National Automobile + Allied Workers Union:

· ITO CL, COE determines how it is to be terminated – relationship envisaged in LRA btw “employer” + “employee” is therefore clearly not one that terminates as it would at CL
When employee absconds / deserts his employment:

SA Broadcasting Corp:

· Desertion by itself does not necessarily terminate the COE – only when employer accepted employee’s repudiation of COE could it be said that there was a dismissal

SACWU (discussed above):

· Constitutes a dismissal if employer has a choice + chooses to terminate the contract

Acceptance of resignation:

· Employer does not always need to accept a resignation

· Employee may withdraw a hasty resignation made in the heat of the moment in certain circumstances

CEPPWAWU:  
· Court must determine intention of parties when deciding if there’s been a resignation / not
SACWU obo Sithole:
· An employee who voluntarily resigns on notice, w/o alleging constructive dismissal, has made a conscious decision to terminate his employment

· Termination by mutual consent is not a dismissal
Termination by operation of law (aka:  “automatic termination”)

· Public  Service Act Proclamation – an employee who is absent w/o permission for more than 1 month will be “deemed” to have been dismissed for misconduct

HOSPERSA:

· Termination due to continued absenteeism (as above) is not “dismissal” but rather “automatic termination by operation of the law” = since there is no dismissal in such cases, no enquiry into fairness / unfairness of termination required

· In the case of when an employee is a public servant + the State (as employer) concluded a collective agreement with the public service trade unions, Public Service Act should be used sparingly + only if the disciplinary code + procedure could not be used / if employer had no alternative 
FAILURE TO RENEW A FIXED-TERM CONTRACT (FTC)

Employee had a reasonable expectation that FTC would be renewed =

· Employee:  onus of proof in proving the expectation is reasonable – objective test:  would a reasonable person anticipate renewal?

· Reason for non-renewal NB =

· Bronn:  

· In this case, the reason for renewal depended on continued funding - CCMA:  specific contractual provisions of each FTC + context in which contract was entered into would have to be considered to determine if such an expectation was reasonable

· Employer:  created impression that expectation was justified by some sort of prior promise / past practice:  i.e.

· Continuous past renewals of FTCs

· Making representations to employee that contract would be renewed 

· Assuring employee that contract would be renewed

Employee had reasonable expectation of a permanent pozi =

· UNISA:

· Employee was employed by FTC + argued he’d been unfairly retrenched + was entitled to a permanent pozi

· Whether S186 of LRA entitles employee to secure permanent employment?

· Held:  distincition btw 2 expectations of employees:

· That the FTC would be renewed on same / similar terms

· Permanent employment

· S186 of LRA relates on to the first expectation and not the second + does not provide that after a number of renewals of a FTC the employee automatically gets appointed on a permanent basis

· McInnes:
· Employee genuinely believed she would be doing same work as before on a permanent appointment - Employee was” dismissed” ito extended application of the term used in LRA + employer failed to prove that her dismissal was fair (dismissal was due to employers AA policy)

· Auf:  

· Dierks case was correct + LRA didn’t include a reasonable expectation of permanent employment = failure to appoint a FT employee to a permanent pozi does not constitue automatically unfair dismissal:  Employee was not appointed because he did not meet requirements for the job (he was white + needed to be black to meet employer’s AA policy)

· A reasonable expectation of permanent employment does fall within the ambit of LRA only if employee expected FTC to be renewed / convereted into a permanent pozi + if expectation was reasonable

· In this case, employee did not reasonably expect employer to renew his FTC – employee was thus not dismissed + his question of unfair dismissal did not arise –

· Referred to Labour Appeal Court thereafter in that he was unfairly discriminated against – court held:  Appointments of 2 black males (one on merit + other ito AA appointments) did not have any effect on appointment / otherwise of employee + thus, employee had not been unfairly discriminated against

· SA Rugby:

· For any employee to rely on S186 he must establish:

· He had, subjectively, an expectation that employer would renew the FTC on same / similar terms;

· Expectation was reasonable; and

· Employer didn’t renew it / offered to renew it on less favourable terms

· It was possible to have a reasonable expectation of renewal even if the written contract states that employee can have no expectation of a renewal of the contract

· More difficult for employees to argue that expectation was reasonable where they are aware that employment depended on available funding

· Unfair + unlawful provisions in FTC which deny employees protection against unfair dismissal are less likely to be condoned by the courts

How to determine if there was an automatic termination or a dismissal =

· FTC comes to an end + employee has no reasonable expectation of renewal = automatically terminated + no dismissal

· Swissport:

· Employee not permitted to use oral evidence to prove that her contract had been for a permanent appointment because the contract clearly stated that it was for a limited duration – the document speaks for itself when a contract is in writing

· LC held Comissioner erred in taking into account employee’s oral evidence + set aside award made by CCMA - Facts of each case must be considered when determining reasonableness of such an expectation to ensure fairness to both parties as required by Const

Dispute resolution + jurisdiction:

· Fedlife Assurance:

· SCA:  LRA doesn’t exhaustively regulate rights + remedies of employee when employment is terminated – employees CL rights remain in place – contract remains enforceable + employer liable for damages if it breaches the contract= CL is still a force to be reckoned with in labour law

Dismissal for reasons relating to pregnancy:

· S186 of LRA provides that dismissal for any reason re pregnancy could be automatically unfair

· “Dismissal” for purposes of the LRA includes instances when employer refuses employee to return to work upon expiration of maternity leave (paid / unpaid)

· Note however:  Employees failure to return to work = abscondment 

Selective re-employment:

· Situation where it’s necessary to keep employment relationship alive

· Requirements:

· Dismissal of employees concerned for the same / similar reasons; and

· Employer offered to re-employ one/more of the previously dismissed employees while @ same time refusing to re-employ one / more of the other previously dismissed employees

· Offer to re-employ must have taken place at the same time or within a reasonable time

· National Automobile & Allied Workers Union:

· Dismissed the CL + contractual perspectives that such persons are no longer “employees”

· Mediterranean Woollen Mills:

· Employer acted unfairly by not informing employees of reasons why they weren’t selected for permanent re-employment (basis of rejection was poor performance, absenteeism + poor interpersonal relationships)

CONSTRUCTIVE DISMISSAL

· Resignation (by notice / summarily) is not entirely voluntary because it was caused by the acts / omissions of employer = Resignation in these circumstances actually dismissal by employer

Pretoria Society for the Care of the Retarded: 

· Labour Appeal Court:  must be established that employer acted in a way that would / would be likely to destroy / seriously damage confidence + trust relationship btw the parties.

· Court must determine if employee cannot be expected to put up with conduct of the employer as a whole

Goliath:

· Constructive dismissal took place if employer intended to drive employee to resign:  A unilateral change to COE which employee claimed was racial was not unfair / unreasonable since employer had adequately consulted with employee about new appointment + changes - There was no coercion by employer to drive employee to leave

Situations where resignation cannot fall within ambit of constructive dismissal:

1. A simple change of mind over a voluntary resignation; and

2. Employee is advised to resign prior to outcome of a disciplinary hearing (as long as advice was given w/o coercion + didn’t amount to intolerable pressure)

Employer’s actions / omissions:

Jooste:

· Court’s enquiry is 2-fold:

1. Employee must establish there was no voluntary intention to resign – employer caused the resignation; and

2. Effect of employer’s conduct as a whole is such that employee cannot be expected to put up with it

· Significant factors include:  timing of resignation + education + literacy of employee (employee must sign the letter with intention to terminate employment relationship)

Resignation must be a last resort:

Employer must prove some degree of coercion, duress / undue influence by employer
Smith:

· Found it was employee’s decision to terminate and not employer’s - Resignation must be an action of last resort – in this case employee should have dealt with the grievance through the proper channels and not by resignation

Albany Bakeries:

· Demotion that may entitle employee to cancel contract would not amt to constructive dismissal where such demotion was not sufficient to make life of employee intolerable

Beets:

· Constructive dismissal only takes place if employee resigned because of employer’s harsh, antagonistic / hostile conduct

Van der Westhuizen:

· Resignation must be linked to some coercion + prospect of continued employment is unbearable

Lubbe:

· Resignation was not last resort - employee had opportunity to take matter up with other level of management

SALSTAFF:

· An employee who resigned to avoid continued threats from CEO was not constructively dismissed since resignation had to be directly linked to employer’s conduct

Van der Reit:

· Labour Appeal Court:   employee who resigns after an effective demotion as a result of restructuring + where employer failed to consult with employee was constructively dismissed

Not all constructive dismissals are unfair dismissals:

WL Ochse:

· Sales employees objected to a tomato salesman earning more commission because he sold tomatoes and not other veggies.  After consultation + discussion, employer implemented a new system which changed his remuneration package - Employee refused to accept change + resigned

· Legal Q:  whether resignation was unfair constructive dismissal?

· Labour Appeal court:  company repudiated material term of COE + employee’s resignation was a response to this breach – employee’s resignation was at the will of the employer + was constructive dismissal

· However, employer was entitled to change the remuneration package if there was a commercial reason for doing so + if a fair procedure was followed

· Constructive dismissal in this case was fair dismissal

Riverview Manor:

· Possible to justify dismissal on operational requirements:  Doctor resigned after his salary was reduced - Held that employer’s conduct towards doctor + its failure to consult him prior to demotion had been intolerable for doctor = constructive dismissal was unfair

Quince Products CC:

· Withdrawal of company transport may be sufficient to constitute constructive dismissal – but employee’s subjective feeling of unfair dismissal is not, in itself, sufficient

Test for constructive dismissal:

· Objective:  reasonable employee in same circumstances would have found circumstances intolerable = no other means, except resignation available + existence of a causal link btw resignation + intolerable circumstances

Mafomane:

· Employee must be able to prove:

· Employer terminated COE;

· Continued employment was intolerable;

· Intolerability was of employer’s making; and

· Employee resigned as a result of intolerable behaviour (act / omission) of employer
Employee bears the risk when resigning:

Watt:

· Uncertainty is always inherent in such situations:  If employee is unable to prove conditions that render continued employment intolerable then resignation remains valid - employee bears onus which in itself constitutes a risk;  subjective perceptions of employee are irrelevant; and circumstances are so varied that it’s difficult to lay down any precise guidelines (cases are decided case-by-case)

Sexual harassment:  constructive dismissal & vicarious liability:

Pretorius:

· If employee subjected to continual harassment = deemed constructively dismissed if resigned in desperation

Employee must prove she did not resign voluntarily

Grobler

· Employer is vicariously liable for sexual harassment of an employee

Ntsabo:

· Inaction of employer was unfair + led to intolerable environment for employee to continue employment –compelled to resign.  Employer ought to have foreseen development of hostile + intolerable working environment in the circumstances + chose to deny ever being informed of the problem - Employer did not prove dismissal was fair + employee entitled to compensation re her dismissal ito S186

TRANSFER OF EMPLOYMENT CONTRACTS (S197)

· Introduced in 2002 = If employee transferred to new employer & T&C’s of COE substantially less favourable than those of old employer, employee can terminate the contract + claim dismissal (i.e. resignation would constitute constructive dismissal)

· Disputes over this type of dismissal would depend on whether:

· Employer offered T&C’s substantially less favourable; and then

· Whether employer created intolerable working conditionis that left employee little option but to resign + claim such dismissal

· Onus:

· First:  employee to prove new T&C’s are less favourable

· Second:  employer to prove it was justified in imposing T&C’s  (assumed situation is automatically intolerable if not justified by employer)
UNIT 5 – AUTOMATIC UNFAIR DISMISSALS
· Employer cannot defend the termination was for a fair reason 

· Employee must prove there was a dismissal + that it was for an automatically unfair reason ito S187

S187 of LRA = “automatically unfair dismissals”:  
1. Employer, in dismissing employee contravenes S5 (right to freedom of association), or if reason for dismissal is –

a. Employee participated in / supported / indicated intention to participate in / support a strike/protest ito Chapter IV;

b. Employee refused / indicated intention to refuse, to do any work normally done by such employee, who at the time was partaking in a strike ito Chapter IV or was locked out (unless the work is necessary to prevent danger to life, personal safety / health;

c. To compel employee to accept a demand re any matter of mutual interest btw employee + employer;

d. Employee took action / indicated intention to take action against employer by exercising any right ito LRA; or participating in proceedings ito LRA;
e. Employee’s pregnancy, intended pregnancy / any reason re her pregnancy

f. Employer unfairly discriminated against employee, directly / indirectly on any arbitrary ground

g. Transfer / reason re transfer ito S197 of LRA;

h. Due to Contravention of Protected Disclosures Act by employer (in situations where employee made a protected disclosure to employer ito that Act)

2. Exclusions:

a. Reason for dismissal is based on inherent requirement of the particular job;

b. Employee has reached normal / agreed retirement age
Wardlaw:

· Employee summoned to disciplinary hearing after returning from maternity leave on charges of failure to perform duties, which lead employer to suffer economic loss
· In deciding if dismissal  was re her pregnancy OR for misconduct / incapacity, held:  dominant reason was not pregnancy – dismissal was not auto unfair

Kroukam:

· Employee, who was Chairperson of a union, instituting legal action against employer -  dominant reason for dismissal = employer was unhappy with role he was playing ito the union 

· If there exists one / more reasons that would render dismissal auto unfair + one/more reasons that would not render dismissal auto unfair – when reason that would render dismissal auto unfair is dominant reason, dismissal is auto unfair= Held dismissal of employee was auto unfair

Banking Insurance Finance + Allied Workers Union:
· Shop steward lied + acted deviously while representing a fellow employee – held:  even though dismissal occurred while he was representing a fellow employee, he was dismissed for dishonestly – dismissal was NOT auto unfair

Van der Velde:

· The auto unfair reason need not be the sole reason for dismissal – held: in this case, a transfer / reason re a transfer which significantly influenced employer’s decision to dismiss was significant enough to render such dismissal auto unfair
FREEDOM OF ASSOCIATION:  S5 LRA of LRA: 

· Employees + job applicants have right to form, join + participate in lawful activities of a trade union 
· Protects employees from dismissal + victimisation because of their trade union activities = dismissal is auto unfair

CEPPWAWU

· LAC:  shop steward constructively dismissed = reason for dismissal was auto unfair - employer victimised him for carrying out duties as a union official

Managers:

Keshwar:  (decided before enactment of LRA)

· Employee dismissed because of refusal to resign as chairperson of staff association formed in interests of employees - employer alleged conflict of interests btw duties as manager + chairperson

· Held:  all employees entitled to participate in collected bargaining – however – can be limited by CL duty to act in good faith towards employer = on this case there was no such conflict of interests

IMATU:

· Employer prohibited managers from serving in executive positions in unions because manager’s couldn’t simultaneously perform obligations as trade union office bearers + as managers responsible for directing + disciplining staff, esp since they had access to confidential info
· LC:  Manager is expected to stand by employer in its battles with union + keep production going when strikes occur – by joining union in leadership role, manager betrays these expectations + deprives employer of his support + breaches his CL duty of fidelity which may result in misconduct charges or allegations of incapacity
PARTICIPATION IN / SUPPORTING A PROTECTED STRIKE (i.e. a strike ITO Chapter IV of LRA)
Dismissal auto unfair if reason for dismissal is employee’s participation in / support of protected strike
Early Bird Farms:
· Employees dismissed while on a protected strike = LAC:  dismissal auto unfair + employer’s appeal dismissed

SA Transport + Allied Workers Union:
· Employer wrong in:  Demanding striking employees resume work; resorting to industrial lock-out; accusing + finding them guilty; + dismissing them in their absence = because strike was lawful = employees didn’t commit misconduct which warranted disciplinary action - dismissal auto unfair

Criminal activity (irrespective whether strike is protected or not) can never be condoned
LOCK-OUT DISMISSAL:  

A dismissal used to compel employee to accept employer’s demand re matter of mutual interest (T&Cs of COE) btw the parties is auto unfair

	Lock-out dismissal
	Dismissal for operational requirements

	To compel employee to accept a demand re a matter of mutual interest
	Purely for business reasons


Fry’s Metals: 
· Due to financial problems, employer sought to introduce a new shift system + had to change employees T&Cs of COE.  Employer notified employees who refused to accept changes that they would be retrenched.  LC granted interdict preventing employer from dismissing them = LAC:  upheld employer’s appeal against LC decision 

Result of Fry’s case:  

LAC held that dismissal that is final + irrevocable falls outside “lock-out” + doesn’t contravene LRA = 

· If employer locks out employees to compel employees to accept a demand + there’s a possibility that employees can resume work once the demand has been accepted:

· If employees agree to demand, lock-out terminates + employer gains advantage

· If employees choose not to accept demand – employer has to dismiss them finally for operational reasons which is a specific type of dismissal for a very specific purpose + is not protected by LRA
· Fry’s case = authority that employers can dismiss employees, finally, for operational requirements once employees have refused to accept changes to T&C’s of COE proposed by employer
CWIU:  LAC:  this case differed from Fry’s = Purpose of dismissal in this case was to compel employees to accept demand that they work rotating shifts + fell within the ambit of S187 + was auto unfair
EXERCISE OF RIGHTS:  
· LRA protects employees from being victimised for taking legal action (permitted ito LRA) against employer 
· Employer prohibited from using its stronger position + employee’s fear of losing his job to intimidate employee into not taking legal action against the employer

· Garane:  Dismissal of an employee for writing a letter to a 3rd party complaining about employer’s behaviour was misconduct + did not constitute exercising a right ito S187 of LRA + + not auto unfair

· Chemical Energy Printing Wood + Allied Workers Union:  Employee resigned in the heat of the moment in frustration while carrying out his duties as a shop steward.  Held: this was a constructive dismissal + auto unfair = dismissed for exercising right conferred by S184

· Jabari:  Employer claimed dismissal was due to incompatibility since employment relationship had broken down.  Held:  dominant reason for dismissal was that employee had instituted grievance proceeding to challenge employer’s unfair labour practices – this was victimisation of employee + was auto unfair

PREGNANCY

Whether employee, at time of dismissal, was an employee or not:
· Only an employee can be auto unfairly dismissed

· Applicant (for a job) can be unfairly discriminated against ito S9 of EEA at application stage =
· Whitehead:

· Employer withdraw offer of permanent employment when discovering employee pregnant + offered F-T contract – LC: not an employee = overturned by LAC:  was an employee, but not unfairly discriminated against 
Onus of proof:
· Employee must prove:

· She was an employee;

· She was dismissed; and

· Dismissal related to her pregnancy / intended pregnancy

Sheridan AND Botha cases:  Dismissal of employees because they’re pregnant held to be auto unfair

Victor:

Employer reduced salary + changed job spec when found out employee preg – she resigned + claimed constructive dismissal = held:  test for constructive dismissal objective –but, if there’s intention on part of the employer,  it’s easier to establish constructive dismissal = it’s employees job that must become intolerable (not relationship with employer) = employee constructively dismissed on grounds of preg + auto unfair dismissal

Mashava:

Employee’s evidence must prove employer knew of preg (i.e. dismissal re preg) = not obliged to disclose preg during probationary period.  Held:  the true + principle reason for dismissal was preg / reasons related to it
Distinction btw auto unfair dismissal re preg and dismissal for incapacity / misconduct =

· Wardlaw:  Dismissal was re incompetence + negligence ( poor work performance) + not preg

DISCRIMINATION

· Auto unfair to dismiss employee on unfair discrimination on a ground listed in S187 (note:  mere differentiation btw employees not discrimination, unless differentiation is unfair)
· Differentiation on race / sex alone is unfair + auto unfair if resulted in dismissal

· Employee must prove dismissal + then employer must prove there was no discrimination / discrimination was fair
· EEA applies when employee is not dismissed, but there’s some form of discrimination

	Race
	McInnes:  
· Auto unfair dismissal if refuse to appoint employee permanently because of race + there was a reasonable expectation of permanent appointment

Biggs:  

· Employee of temp contract which was renewed from time to time entitled to apply for job she was employed to do when it was advertised as a permanent post - failure to renew F-T contract amounted to dismissal +  was auto unfair – employer did not have written EE plan to support discrimination on race + GM overruled panel’s recommendation when appointed black female w/o interviewing both candidates

	Sex
	CWIU:
· Trade union argued that selection critea for retrenchment of female employees only was discrimination – employer argued that job was suitable for males only - Union failed to respond to employer’s request to prove why dismissal would be discriminatory + if female employees prepared to do the work = Held:  due to failure of union to respond, causal link btw selection criteria + dismissals not relevant + could not conclude dismissals were unfair

	Religion
	Food & Allied Workers Union + Others:
· Refusal to allow Muslim’s a day off for religious holiday is unfair if other employees allowed and others not = if absence disrupted employer’s business it was entitled to refuse time off  for operational reasons - Dismissals on the basis that employees were driven by religious principles to be disobedient  were not auto unfair, but were inappropriate sanctions

	Age
	1.  Was reason for dismissal employee’s age?
2.  Was there a normal / agreed retirement age + did employee reach that age?

Schweitzer:  

· 1 + 2 above were met – dismissal not auto unfair:  
· Dismissal of employee who was permitted to work beyond normal / agreed retirement age was not “dismissal” ito LRA + was fair

SA Clothing +Textile Workers Union:

· Employees + 60 yrs employed by company that was sold  – agreed employees would be employed on same T&Cs of old company – when new company informed them that normal retirement age was 60 and offered employees F-T contract for 1 yr, they declined + were then dismissed = Held:  auto unfair to force employees to retire w/o proper consultation + compensation
Ackerman + Another:
· Position of employee advertised upon end of his 2 year F-T contract – he applied, but was not interviewed / appointed.  Held:  dismissal was substantively + procedurally unfair – employer not entitled to assume employee incapable + employer failed to discharge onus to justify discrimination based on age + occupational requirement

	Disability
	Auto unfair  = However, if affects ability to perform / do the job it may be fair (see U7)


Note:

· Accepted selection criteria (i.e. LIFO (last in first out) is merely using criteria to objectively choose which employees should be retrenched which can have the effect of discriminating against young / AA employees (i.e. black women + disabled employees)
EXCEPTION TO GENERAL RULE RE AUTO UNFAIR DISMISSALS =

The escape clause:  S187 (f) – Allows an employer a defence that discrimination was fair because of:

· The inherent requirements of the particular job; or

· Employee reached normal / agreed age for persons employed in that capacity

Only permitted in alleged discrimination on grounds of inherent requirements of job and age (i.e. not pregnancy / trade union membership, etc)
PROTECTED DISCLOSURES =
Disclosure made to a legal advisor / employer / member of Cabinet / Public Protector / Auditor-General
Protected Disclosures Act (PDA):  Protects employees who disclose corrupt activities / criminal offences:
· In good faith and –

· ITO a prescribed procedure / who is authorised by employer for reporting / remedying bad behaviour concerned; or

· Is a protected disclosure

If employee is dismissed for making such disclosure he may approach any court having jurisd (incl LC) + dismissal will be deemed auto unfair ito S187 of LRA

Difference btw a protected disclosure + occupational detriment:

· Tshishonga

· Employee who complied with PDA + acted in good faith was suspended + threatened with dismissal for exposing a scam = Held:  suspension was an occupational detriment + compensation granted

· Grieve:

· Employee suspended + given disciplinary hearing after submitting a report to the Board alleging misconduct of snr management – disciplinary based on employee visiting porn sights + using email system to divulge company-related info to outsiders + to incite employees against the company = Held:  to qualify as a protected disclosure, disclosure must be made in good faith

· A link existed btw the charges brough against him + the fact that he made disclosures - Interim interdict preventing employer from proceeding with any disciplinary action against employee granted

· Communication Workers Union + Another:

· Employee sent email re suspicions about snr management + managerial decisions - Held:  Protection afforded by PDA is not unconditional + statements made were not protected disclosure

· Engineering Council of SA + Another:
· HC:  a disclosure that employer was appointing unqualified people to perform dangerous work was a protected disclosure

· Pedzinski:

· If a protected disclosure is primary cause for employer’s decision to dismiss– dismissal would be auto unfair
UNIT 6 – DISCIPLINE & DISMISSAL FOR MISCONDUCT

· Dismissal = most severe penalty for misconduct – imposed as a last measure

· NB employer knows + applies correct principles + procedures re workplace discipline + fair pre-dismissal procedures

Requirements for fair dismissal for misconduct ito S188 of LRA =

Substantive fairness

· Fair reason for dismissal due to employees conduct / capacity / employer’s operations requirements

Sched 8 of LRA (Code of Good Practice) = Guidelines to determine if misconduct constitutes fair reason:

1. Contravention of a rule by employee


Did the rule exist? Must be contained in source for rules re conduct of employees – i.e.

· Written disciplinary code / rules of conduct

Louw:  Employee dismissed for not reporting dishonest conduct of a foreman.  Employee’s held he wasn’t aware of the dishonest conduct –dismissal held unfair because failure to report dishonest conduct had not been made a dismissible offence ito employer’s disciplinary code

· Employee’s written COE / policy / personnel manual / notices on boards in workplace

Standard Bank:  Employee dismissed after found guilty of contravening a bank rule – held:  existence of the rule was common cause – no need for employer to produce any other proof that rule existed

· CL –must act in good faith towards employer (applies only if doesn’t overlap any other code):   employee can’t argue rule doesn’t exist in written disciplinary code / never informed of it

· Contravention affects / is relevant to employer’s business = employer can proceed against employee even if contravention took place after working hrs / outside employer’s premises

Van Zyl:  Dismissal of employee who assaulted supervisor outside working hrs held to be substantially fair because working relationship was jeopardized

Hoechst:  Unauthorised possession of co-employee’s radio found to be irrelevant to work relationship because it hadn’t put reliability of employee in doubt / affect nature of work performed by employee / his capacity to perform such work

Univ of KZN:  Employee worked concurrently for Prov Gov + Univ.  Univ accused + dismissed employee for racism because he refused to appoint a black at Prov Gov– held:  dismissal unfair because racism was re services as employee of Prov Gov + not Univ
· Legislation:  
OHSA = Duty of reasonable care of H&S of self + others / carrying out lawful orders + obeying H&S rules & procedures of employer / report unsafe / unhealthy situation + incident which may affect health / cause injury 
Was there a contravention of a rule?

Employer must prove dismissal was fair on balance of probabilities

Avril Elizabeth Home for Menatally Handicapped:  Conflicting views re which facts employer could rely on:  Facts which came to light after dismissal VS Facts at time of AND after disciplinary / internal appeal  
2. Validity + reasonableness of the rule:  Fundamental principle:  employer cannot act against employee if he was unaware employer regards breach of rule to be serious  

· Lawful + justifiable with ito needs + circumstances of the business = factors:

· Nature + circumstances of employer’s business;

· Type of work performed by employee;

· Exists in disciplinary code of collective agmt btw employer + trade union

· Enforced in past – if not it may imply rule not regarded as reasonable by employer - may regain reasonableness if clearly + unequivocally informs employees (written notice on boards / payslips) it’ll be enforced in future

3. Employee knew / was reasonably expected of being aware of rule – i.e. contained in:
Written disciplinary codes / document / meetings / briefs / notices / induction / pervious warnings / so well known in workplace that notification is unnecessary – i.e. theft / assault / intimidation / insolence / insubordination

· JD Group:  Dismissed for unauthorised possession of money - held:  evidence of specific rule that company money mustn’t be appropriated unnecessary since it would’ve been unspoken / unwritten + is not a strict rule

4. Consistent application of rule

“Parity-principle”:  2 types of inconsistency =

1. Historical = employer never proceeded in past against employees when they contravened the rule, but then suddenly decides to proceed against employee for contravening same rule:  Failure to proceed in past created impression that contravention was not regarded as misconduct (unless employees were informed that stricter view will be taken in future)

2. Contemporary:  Employees who breach same rule at / roughly same time are not all disciplined:  Fundamental principle:  Similar cases should be treated similarly
· EDCON:  A sent B racial joke via email.  B forwarded joke to C + was dismissed.  Held:  dismissal unfair – employer acted inconsistently by only dismissing B + not A 
· Raol Investments:  LC: dismissal of black, A, who assaulted white co-worker, B, auto unfair based on unequal treatment of A who was assaulted in past by a different white co-worker, C, who received a mere notice = employer held treatment due to fact that B lodged formal complaint, and A didn’t.   SCA: Dismissal would be based on racism only if proven that employer’s defence was merely a smokescreen to conceal a more sinister motive
5. Dismissal is the appropriate sanction:  S3 of Code – factors to consider:

Seriousness + nature of misconduct (serious breach of trust relationship = more serious):
· Circumstances surrounding commission of offence

Boardman Brothers:  SCA:  Dismissal for sleeping on duty was inappropriate sanction taking into account fact that employees exceeded max work hrs of BCEA 
· Nature of employee’s job
Maphatane:  Nature of cashiers job taken into acc + held dismissal for breaching employer’s standards (by registering short percentage of till takings) was fair
· Nature + size of workforce = small = intimidation more serious - work close together = large = less serious - not in daily contact with each other

· Employer’s profile + pozi in the market place

National Education Health + Allied Workers Union:  Official of SA diplomatic core sexually harassed flight attendant:  held:  official  represents SA + must conduct himself courteously + be considerable towards everyone he interacts with – even outside workplace / working hrs
· Nature of work + services rendered by employer

Standard Bank:  LC:   every transaction by bank employees must be made with “unqualified good faith” 

· Relationship btw employee + victim (i.e. assault of superior more serious than assault of co-worker)

· Impact of misconduct on workforce as a whole 

Circumstances of infringement:
· Toyota:  Some circumstances have an effect on severity of penalty

· When the value of a stolen item is not very high:

· Nkomo:  Dismissal of employee who ate employer’s pie was unfair

· Anglo American Farms:  Dismissal of employee for stealing a Fanta was fair

· Shoprite:  Dismissal of employee for consuming food where consumption was prohibited was fair
· Freshmark:  Dismissal of employee for stealing biscuits, a cooldrink + tin of beef was fair – theft leads to  breakdown of trust relationship + dismissal is appropriate sanction – theft doesn’t become  lesser offence if value of item stolen is not high 

· JD Group:  Employee demanded pmt of  bonus which employer was contractually bound to pay – upon failure of employer to pay, employee appropriated money from employer + was dismissed – held:  dismissal too severe of a penalty – employer had not exercised the necessary diligence to resolve dispute re bonus

Nature of employee’s job:  (nature of business vs nature of job):

· Black Allied Workers Union:  Efficient + quick service essential in a restaurant with low prices + high turnover considered + held employees’ disobedience, slack + inefficient service = fair reason for dismissal

Employee’s circumstances:
· Length of service 
SA Commercial Catering + Allied Workers Union:   9 yrs service counted in employee’s favour.)  Can count against employee who breached trust after employer put a lot of trust in him because of his long service
· Status
JD Group:  Greater degree of trust expected from snr employees who have great responsibility – employee’s position aggravated his conduct (he we given greater responsibility + permitted to discipline jnr employees)

· Personnel file + disciplinary record = warnings for similar/ other offences – warning re dismissal if same offence committed in future = proof of employer’s disapproval – dismissal fair sanction if he commits same offence thereafter

· Warning not valid indefinitely – employer + union can agree on period of validity / employer’s disciplinary code may regulate it (no agreement = valid 6 months) –employer can’t prove existence of lapsed warnings = judge may assume a clean record
· Serious offences can remain valid for duration of employee’s service (often happens if employer decided not to dismiss employee (when it had the right to do so), but elected to issue a final written warning

· Employee has a number of warnings running concurrently –may indicate a bad attitude re authority / incompatibility with co-workers = employer may issue “consolidated final warning” that any further breach of rules that would normally give rise to a warning, might lead to dismissal) – must be clearly stated

· Personal situation / marital status / no. of dependents / age

If other employees were dismissed in past for same offence: 

· Employer must treat employees the same + discipline must be consistent

Early Bird Farms:  May be fair to differentiate btw employees guilty of same offence on basis of differences in their personal circumstances / merits = in this case, dismissal was unfair because employer was unable to explain why one employee was dismissed + another not, when both guilty of theft

Test to determine fairness of sanction = “reasonable commissioner/arbitrator-test”
· Sidumo:  Replaced “reasonable employer-test” (employer makes primary decision on proper sanction +judge must be cautious to criticize dismissal) with new “reasonable commissioner/arbitrator-test”:  judge to be impartial adjudicator - security of employment = value of Const which is given effect by LRA = judges sense of fairness must prevail + not employer’s view + determination by impartial third party promotes labour peace 
Procedural Fairness:
Fair disciplinary enq to be conducted where employee can state his side of the story (aka by CL:  “audi alterem partem-rule”.

Judged against guidelines (not hard + fast rules to be complied with) – S4 of Code:

· Employer must conduct investigation (formal / informal) to determine grounds for dismissal

· Employer must notify employee of allegations in form + language he can understand = usually in writing (employee illiterate:  must read + explain) + to be phrased in a way that employee will know which rule accused of breaking = notice + charge usually given simultaneously in same doc:  details of charges + facts of offence given so employee can prepare response 

· Employee entitled to reasonable time to prepare response = factors:  nature + complexity / if employee assisted in preparation of response = can be prescribed in employer’s procedures

· Employee entitled to state a case in response = may plead not guilty / guilty but dismissal inappropriate sanction = depending on facts of case, chairperson may allow witnesses / x-exam 

· Employee entitled to assistance by shop steward of union elected to rep employees / fellow employee (colleague / supervisor / director who is also an employee) to present response + ensure fair procedure followed (i.e. rep plays an active role) – chairperson has discretion to permit legal rep if req by employee:

· MEC:  SCA:  chairperson has discretion to permit legal rep in complex + difficult cases ito serious charges + must exercise this discretion in a fair manner
· Snr mngers:  assistance permitted even if capable of conducting own defence

· Decision made by chairperson –problem:  some disciplinary codes provide that chairperson only makes recommendation to snr mngment who makes final decision, which can be different to this recommendation =

· Sidumo:  chairperson not to judge appropriateness of decision from employer’s perspective, but to act as objective party taking all relevant circumstances into acc

· Employer must communicate decision taken to employee, preferably in writing:  if found guilty – must inform re penalty

· Employee must be given reason for dismissal + employer has duty to remind employee of any rights to refer matter to bargaining council / Commissioner/ CCMA / ito agreed dispute resolution
· Employer may dispense with disciplinary enquiry in exceptional circumstances:  

· Crisis-zone situations:

· Lefu:  employees killed + injured during a strike = held:  impractical to hold hearings in this “crisis-zone”

· Leboto:  employee dismissed w/o hearing 23 days after a strike – employer held it was a “crisis-zone situation”:  court held:  Dismissal was unfair = Whether a crisis-zone / not depends on facts + this is an exception rather than a rule

· Hayward:  employee could not attend hearing due to an accident = another hearing arranged 2 months later wherein his lawyer argued he was unfit to present his own case – employer refused to allow lawyer to rep employee + hearing was adjourned – employee dismissed with no further hearing – dismissal was procedurally unfair:  not a crisis-zone situation + there were no exceptional circumstances
· Employee waives right to hearing if he had full knowledge of right, but by his conduct he abandons it (i.e. by refusing / failing to attend) = employer not expected to hold hearing: 
· Mfazwe:  employee given final warning with threat of dismissal – when supervisor approached him to tell him what was expected of him, he acted with contempt showing disinterest in a working rel + dismissed w/o hearing –held:  absence of enq not unfair under the circumstances
· Employer must ensure failure to attend due to decision on employee’s part + not because he wasn’t notified of enq / was unable to attend:
· Desertion doesn’t bring COE to an end, but is a breach = employer must determine if intention of employee was to resign / if something happened that prevented him from returning to work = must make every effort to contact him, but if he can’t be reached, hearing should be held in his absence + he must be given opportunity to explain absence – even if dismissed –must still be heard upon return + if valid reason provided, must be reinstated

· Laminate Profiles: upon hearing of employee’s imprisonment, employer sent him his UIF card + appointed replacement + refused to reinstate when he was released from prison:  court ordered reinstatement = employer acted unfairly in dismissing employee  w/o hearing / establishing true reason for absence  = imprisonment suspends obligation of employer to remunerate + doesn’t auto terminate employment rel
· Employer must ensure employee informed of decision taken in his absence - pmt of salary cannot merely be stopped on assumption that he knows of dismissal = must be able to prove that all reasonable steps taken to bring decision to employee’s notice

· When disciplinary code + procedure forms part of collective amt / company procedures – 

Courts allow employers some leeway:  Highveld District Council:  Disciplinary code + procedure contained in collective agmt provided that “prosecutor” be appointed to rep employee’s case = held:  mere fact that procedure agreed to doesn’t make it fair or when agreed procedure not followed, it doesn’t in itself mean procedure actually followed was unfair

· When disciplinary code + procedure forms part of COE – Denel:  SCA:  employer breached COE by deviating from disciplinary code + procedure provided for therein

Appeal = re-hearing of entire matter + fresh consideration of appropriate sanction 
· Employee must use dispute res procedures of LRA, unless there’s a disciplinary code in workplace which provides for appeal to higher management 
· S188 of LRA:  parties can agree to arbitration instead of hearing to avoid duplication btw internal disciplinary enq + arbitration = bargaining council / accredited agency / CCMA must appoint arbitrator once employer pays prescribed fee + employee has consented in writing to such arbitration

UNIT 7 – DISMISSAL FOR INCAPACITY

· Internationally recognised ground for fair dismissal

· S188 of LRA = can be valid reason for dismissal provided employer proves was for fair reason + fair pre-dismissal procedure followed

· Code of Good Practice (Dismissal) distinguishes btw poor work performance and ill health /injury + provides 2 sets of guidelines for each + each case is unique + 
· Provisions of Code are merely guidelines and departure there from may be justified

	Misconduct
	Operational requirements
	Incapacity

	Breach of duty to perform competently intentionally / negligently
	No intention / negligence:  employee incompatible with other employees / corporate culture of company as a whole
	No intention / negligence:  Incapable of doing the work ito contract / CL:  “no-fault dismissal”


POOR WORK PERFORMANCE:

S9 of Code = guidelines re dismissal for poor work performance –

· Must be objective performance stds established + employee must be aware of them / reasonably expected to be aware

· Employee must be given opportunity to meet these stds
· Dismissal must be most appropriate sanction in circumstances

· Employer’s prerogative to set the performance standards

· SA Breweries:  employee charged with poor performance 6 times + demoted – held:  employer entitled to set stds it req employee to meet – court shouldn’t interfere unless stds are grossly unreasonable:  in this case – employee given fair opportunity to meet stds + demotion was not procedurally unfair since appraisals + review processes of employer ID’d prob areas + employee given opp to improve before demotion 

	Employees on probation

(S8(1) of Code)
	Employees who’ve completed probation

(S8 (2) –(4) of Code)

	· “Should” = duty on employer less onerous than if permanent employee = reasons for dismissal allowed to be less compelling

· Dismissal made easier to encourage job creation + relieve employers of onerous procedures

·  Purpose of probation must be to give employer opp to see if employee is suitable before making him permanent 

· Probation period to be determined in advance + reasonable re type + nature of work + status 

· Abuse prohibited = cannot be used to:


Contract new employees on successive FT contracts; or


Continually dismiss employees on expiration of prob period + 
replacement them with another probationary employee

· Must give employee reasonable evaluation, instruction, training, guidance / counselling if not performing adequately:  must be possible for employee to perform satisfactorily

· Employee must be given opp to improve when performance found inadequate

· VLC properties:  Although employee’s performance was poor, she was inexperienced + young + on  probation in her first job + should have been given training

· Should inform employee of areas he’s incompetent + can either extend period to allow employee to improve or dismiss him if given opp to respond (with aid of co-worker / union rep, if desired) + informed of rights to refer matter to CCM / council

· Fraser:  Employee at end of probationary period dismissed:  held:  procedurally unfair = employee not granted a hearing prior to dismissal
	· Employee given evaluation / instruction / training / guidance / counselling, but after reasonable period of time for improvement, continues to perform unsatisfactorily

· Must be pre-dismissal investigation to establish reasons for unsatisfactory performance + employer must consider other remedies, less severe than dismissal

· Employee has right to be heard + to be assisted by a trade union rep / fellow employee

· Sometimes appropriate to engage independent medical / other expert to fully assess employee’s capacity to perform optimally 

· Not always easy to distinguish btw:


Substantive + procedural fairness; 
and


Incapacity / misconduct / 
operational requirements


Additional factors to consider:

· Snr managers duty to appraise + rectify own performance + not always entitled to hearing / opp to improve (however, they will always have right to be treated fairly):

· Sterns Jewellers:  need for  warning + opp to improve is much less apparent in snr management who by  nature of job are more fully capable of judging for themselves if they’re achieving reqs / if inadequacy is so extreme that there can be complete incapacity + warning + opp for improvement unbeneficial to employee + unfair burden on employer

· SA Breweries:  Snr employees should be aware of performance stds required of them

· Somyo:  LAC:  where snr management req to have high degree of skill – slight departure from std req may result in breach serious enough to justify dismissal

Requirement of a proper evaluation + assessment

· Gostelow: div mngr dismissed for incapacity - held:  employer must discuss criticism with employee during careful appraisal + warn him of consequence of non improvement + give reasonable opp to improve = before dismissing for incapacity, employer must consider transfer to suitable alternative employment / if employee was transferred / promoted, put him back in old job if  still available 
· Schreuder:  employer failed to prove priest incompetent because dismissal not preceded by relevant evaluation / guidance / training

· Benjamein:  Dismissal for poor work performance fair because employee was doing pvt work which affected availability to do work for employer

· Telkom:  if employee unable to adapt to new way of work + new techno, dismissal fair if   given training + opp to meet req stds + alternatives to new pozi were considered

· Philander:  less strict stds should be applied to small businesses when evaluating employees for poor work performance

· Pep:  Upheld dismissal of employees for poor work performance due to failure to keep stock losses at acceptable level, as set out in collective agmt

· White:  where targets / stds are arbitrary / not easily attainable ,dismissal due to failure to meet them may be unfair because it wouldn’t constitute poor work performance 
· Robinson:  Sales exec dismissed because of failure to reach sales target = CCMA:  dismissal substantively + procedurally unfair = distinguished btw misconduct + incapacity = employer failed to conduct proper counselling session which meant reasons for poor work performance could not be ascertained + impossible to determine if employee’s shortcomings were within his control (misconduct) or beyond his control (incapacity)

· National Union of Mineworkers & Another:  Employer must give full explanation employee as to why that which was accepted for the past 2 yrs was no longer acceptable + hold a proper discussion with employee, his supervisor + if required, union, as to whether + to what extent his post could be adapted + if he could be fitted into another capacity then / in the future.  Courts have in the past awarded compensation instead of reinstatement when dismissals found to procedurally unfair
Lack of qualifications required / accreditation by professional / statutory body =

· Mhlungu:  dismissal for incapacity justified because of failure to meet stds of regulatory body

Dismissal as a last resort:
· No employee may be dismissed for poor work performance w/o first being made aware of stds req + given opp to improve = if employee u able to meet req stds, after evaluation, instruction, training, guidance / counselling, alternative employment should be offered (if appropriate)

· Sometimes parties must accept that dismissal is the only appropriate sanction –
· Buthelezi: Black Clerk promoted to Public Relations Officer, despite lack of qualifications + skills.  Employer gave training + got recommendations from external consultant – but before implementing these recommendations, offered to reinstate her in her former position, which she declined, + then in an alternative position, which she further declined.   
· Held:  dismissal procedurally unfair:  circumstances outside the norm for following reasons:  

· Employee promoted on merit as a good worker, despite lack of formal qualifications + not ito employer’s AA program
· Employer was aware of lack of skills + obliged to give more assistance

· Employer acted unfairly by not 1st implementing steps suggested by consultant + not giving employee reasonable time to improve

· BUT–not granted compensation because refused alternative employment + made derogatory remarks re employer in the media which made continued employment relationship impossible

Incompatibility:

· Inability to work harmoniously with others / fit in with corporate culture
· Does it constitute incapacity or operational requirements?  
· CCMA:  incapacity 
· Debate still continues though, + employers shouldn’t dismiss w/o establishing fair reason + following fair procedure
· Gordon:  employee performed adequately + real ground for dismissal found to be a personality clash – dismissal as incapacity was unfair

· Employer must assist employee causing disruptions before dismissing him – if he’s a genuine “misfit” – warnings + counselling is req

· When a group of employees call for resignation / removal of co-worker:
· SA Quilt Manuf:  Snr accused of harassing + intimidating jnrs so much that majority of workforce demanded he be dismissed / removed

· Lebowa:  Dismissal re to a call for such dismissal  not always fair = factors to be considered before dismissing = demand made must be good + sufficient + backed by a real + serious threat, employer must’ve investigated + considered alternatives + employee must have been consulted re consequences if he fails to accept alternatives proposed by employer

· Racial / ethnic tension = there must be no possible alternative to dismissal:

· NUMSA:  company complained to labour broker about employee supplied + dismissed employee for incapacity – held:  dismissal unfair = there was a duty of labour broker to persuade company to act fairly under the circumstances

· Glass:  employer failed to provide reasonable grounds for concluding employee’s conduct incompatible + employment rel irretrievably broken down =dominant reason for dismissal - grievance proceedings initiated against employer.  Held:  employee victimised + unfairly dismissed for exercising const + statutory rights

Ill health / injury:
S11 – guidelines for dismissal = 

· Employer must assess if employee can do work – if not:

· Extent he can perform (with / w/o accommodation , adaptation / availability of alternative work)

· Nature of incapacity + degree + permanency of ill health / injury must be assessed

S10 of Code:  dismissal must be substantively + procedurally fair =

· Incapacity from ill health / injury (physical / mental)
· “Work-related” = more duty on employer’s to accommodate

· Carr:  Duty to accommodate employee was greater since disablement was work related

· Onus:  employer = made every reasonable effort to accommodate employee / accommodation is unjustifiable = Employee = facilitate implementation of accommodation
· Tither:  employee worked 9 hrs / day in front of PC + developed neck pains that incapacitated her + caused frequent absenteeism.  Court ordered reinstatement of employee + employer to carry out its legal obligations (it should have offered alternative employment) 

· Standard Bank:  Employer failed to accommodate employees chronic back pain – held:  failed to comply with LRA + Code = disregarding medical advice to accommodate employee is discrimination – should’ve consulted with employee + investigate alternatives– outright refusal to accommodate shows inflexibility contrary to spirit + purpose of duty to accommodate

· Temp:  

· Investigate extent of incapacity / injury: –likely to be unreasonably long –investigate all alternatives before dismissal = factors:  nature of job, period of absence + seriousness of illness / injury + possibility of getting a temp replacement

· Permanent:  
· Possibility of finding alternative employment + adapting duties / work circumstances to accommodate incapacity must be considered = factors:
· Degree of incapacity = can’t be expected to continue employing unproductive employee
· Employer’s Nature + size (smaller - may not have resources to support unproductive / chronically ill)
· Counselling + rehab (drug / alcoholic)

· CCMA:  assessment of guidance + counselling offered by small business should be less strict

· Hawu:  disability status = used to protect disabled employee from being dismissed because of disability + not onlyto claim special treatment under AA.  Dismissal unfair – even though employee didn’t cooperate, employer didn’t have substantive reason for dismissal
· X case:  mental illness / stress may result in employee’s incapacity for a long time – in this case incapacity was temp – if employee took meds correctly, he was able to do the work.  Dismissal unfair because employer failed to counsel employee before dismissal 
· Habitual absenteeism:  courts approach varies acc to degree + nature of absenteeism =

· Henn:  Frequent + lengthily absenteeism justifies termination if employer no longer expected to tolerate it – however, employee still entitled to be adequately consulted + fair procedure

· AECI Explosives:  After given  warnings to improve + opp to state case in response, employee didn’t improve = LAC:  fair procedure of incapacity due to habitual absenteeism followed
· Process to establish substantial fairness must be procedurally fair = 

· If given fair opp to state case in response, essential feature of procedural fairness complied with provided counselling +/or consultation re incapacity + possible accommodation was held
· S188A of LRA permits parties to agree to pre-dismissal arbitration
DISABILITY
· Qualified + able to do the job provided work environment adapted in some way to accommodate disability (only reasonable accommodation is expected) = could be due to:

· Slow onset illness that starts as a mild incapacity + develops into serious incapacity affecting ability to perform (i.e HIV/AIDS) 
· Work-related / severe stress / depression / alcoholism / drug abuse
· Born with physical / mental impairment that prevents him from getting a job

· No statutory definition for “disability” in Const or LRA

· EEA = 

· “people with disabilities” = long-term / recurring physical / mental impairment that substantially limits prospects of entry into / advancement in employment

· “reasonable accommodation” = modification / adjustment to job / working environment that enables person from a designated group to have access to / participate / advance in employment

	Dismissal due to incapacity
	Dismissal due to disability

	Fair if employer has valid + fair reason + followed fair procedure
	Fair if reason is based on inherent requirement of job + dismissal is substantially + procedurally fair =  onus is on employer to prove this 

If found automatically unfair = employer has no defence + judge has no discretion


UNIT 8 – DISMISSAL FOR OPERATIONAL REQUIREMENTS

Employer may find itself in a situation where it faces financial ruin – S188 LRA recognises that employer also has operational requirements + needs which may be a valid + fair reason for dismissal

	Misconduct / incapacity:  reason for dismissal
	Operational requirements:  reason for dismissal

	Originates with employee
	Originates from employer’s needs + requirements


S213 of LRA:  “Operational Requirements” are requirements based on following needs of employer:

1. Economic:  economic well-being of company – i.e. financial difficulties

2. Technological:  intro of new technology

3. Structural:  posts becoming redundant following restructuring of company (i.e. merger)

4. Similar:  very broad =
a. Changes to employee’s T&C’s of employment: 
· Employee unreasonably refuses to accept = he may be dismissed for operational requirements

· WL Ochse Webb & Pretorious:  dissatisfaction amongst workers because sales employee earned higher commission – employer tried to address this by proposing new remuneration system + gave sales employee 3 alternatives:  accept / present alternative system / resign = he proposed old system be retained which was rejected by Employer + he resigned.  LAC:  Commercial rationale for changes was established since employer tired to address unhappiness of majority of employees by proposing change to old remuneration structure:  motive of employer for attempting to find a new remuneration package was not proven
· Problem in proving fairness of dismissal on this ground ito S187 of LAR (provides that dismissal to compel employee to accept changes to T&C’s of employment auto unfair) = however –fair if employer convinces LC reason was operational + final (not made conditional to possible re-employment / reinstatement if changes accepted in a specific time)
Fry’s Metals:  LAC = diff btw “lock-out” dismissal + dismissal for “operational requirements”

	Lock-out
	Operational requirements

	Purpose is to compel existing employees to agree to change their T&C’s+ when they agree – dismissal ceases
	Purpose of dismissal is to get rid of employees who don’t meet business requirements + be replaced with new employees who will meet such requirements


Mazista Tiles:  Employees retrenched due to increased competition + inability to agree with union - LAC:  employer intended to terminate employment + make them independent contractors – dismissal wasn’t  temp measure which employer would withdraw if employees accepted changes – dismissal was for operational requirements + did not fall within S187 
· Employees circumstances / attitude changes in a way that causes employer serious economic repercussions + makes it vital to change T&C’s of employment
Fisher: economic rationale existed where employer insists on addition of restraint of trade clause to employees’ COE due to employees resigning + opening companies in competition 
· Nature of company may also make special demands on employees


Steel, Engineering + Allied Workers Union:  Employees declared O/T ban + were dismissed since working of O/T was essential to business operations =  24 hrs service made it possible for business to retain its share in competitive market = held:  dismissed was for valid operational reason - business req workers prepared to work O/T as + when necessary
· Note:  whether O/T is compulsory / voluntary is irrelevant when employer relies on business needs to dismissal employees refusing / unable to work O/T = 

· If O/T is compulsory employer may dismiss employee on ground of misconduct in that he breached COE by refusing to work O/T

b. Incompatibility + related reasons


Employee’s actions negatively affect business operations / creates disharmony btw co-workers
· Old cases =

· Erasmus:  dismissal of employee for his problematic attitude towards co-workers + derogatory remarks was valid + fair – employer entitled to insist on reasonably harmonious interpersonal relationships btw employees = employee entitle do remove employee if sound relationships appear impossible

· East Rand Proprietary Mines Ltd:  dismissal of zulu workers after violent clashes btw ethnic groups at workplace was unfair under the circumstances – however – dismissal due to ethnic original is fair only if employer could prove dismissal was only option left to ensure safety of targeted employees + continued well-being of business = an employer may dismiss employees because it could can’t guarantee their safety re ethnic hostilities

c. Breakdown in trust relationship

Employee has duty to constantly act in best interests of employer = 

· Proven on balance of probabilities that duty breached = guilty of misconduct + if serious enough = dismissal

· Cannot prove on balance of probabilities = can dismiss for operational reasons – if employee suspected of having breached this duty or might do so in future + this mistrust is counter-productive to operation of employer’s business

· Mahlangu:  IC:  employer cannot dismiss employee on mere suspicion of theft

· Census:  dismissal for suspicions of theft was fair

· Food& Allied Workers Union:  IC:  dismissal of number of employees on suspicion of assault was operational rationale

· Chauke:  If employer cannot ID employees involved in incidents of malicious damage to property & sabotage it can dismiss employees for operational reasons only if necessary to save life of employer’s business

SUBSTANTIVE FAIRNESS

Employer must prove:

1. Reason for dismissal falls within statutory definition of “operational requirements”

2. Reason given is not mere cover-up for another reason

· SA Chemical Workers Union & others:  Employer tried to avoid having to hold hearing by disguising dismissal as one for operational reasons

· Courts have held that dismissal for operational requirements can include reasons such as to increase profit or gain an advantage

· Hendry:  employee dismissed due to merger of 2 companies (his work was given to another employee to save costs) – LC:  courts cautious to interefere with legit business decisions taken by employers who are entitled restructure their business so as to make a profit
· Fry’s Metals:  LRA doesn’t distinguish btw operational requirements where business is fighting for survival + operational requirements were a profitable business wants to make even more profit

· Enterprise Foods:  LAC:  dismissals of employees to achieve greater profitability was substantively fair –there were objective reasons for restructuring of empleoyr’s business, including the job losses 

· Food & Allied Workers Union & Others:  LC:  employer’s decision to restructure warranted by efficiency considerations & drive to increase its profit = employer proved valid commercial rationale for retrenching employees = held:  in  market-driven economy there’s  no objection to employer retrenching to increase profit provided employer’s conduct proven to be fair 

Large-scale dismissals:

· S189 of LRA =

· Small employer = 50 or less employees

· Large employer:  more than 50 employees

· Large-scale dismissal:  L-SD  

	Dismissals:
	Total no. of employees

	10
	+50 - 200

	20
	+200 – 300

	30
	+300 – 400

	40
	+400 – 500

	50
	+500

	Proposed dismissals + ones for operational reasons made last 12m cannot equal / exceed numbers above (“rolling 12m period”:  starts from date notice of proposed dismissals given + calculated backwards) = prevents employers manipulating no.s to fall outside S189


Large-scale dismissal by big employer:  Must be procedurally fair (discussed below) + 2 options:

· Facilitation:   Right to ask CCMA to appoint facilitator to assist parties during consultations 

· Employer:  must request when it gives notice to employee party of intention for large-scale dismissal

· Employee party:  If employer doesn’t request it – party representing majority of employees who employer contemplates dismissing may request it within 15 days of employer’s notice

· Parties may agree to ask for this during CP if neither asked for it earlier + to vary time periods for facilitation

· Conducted ito regulations made by Minister of Labour relating to time periods + variation of such time periods;  powers + duties of facilitators;  circumstances in which CCMA may charge fees for facilitator appointment + amt of such fees

· Employer may not dismiss before 60 days have lapsed from date employer gave notice = once 60d lapsed employer may give notice to terminate COE’s to employees selected for dismissal – notice of termination must contain minimum standards prescribed in S37 of BCEA

· Non-facilitation:
· 30 days from date employer gave notice must lapse before dispute re contemplated dismissal may be referred to CCMA / council for conciliation + cannot dismiss until 30d conciliation period lapsed  

· I.E. soonest employer able to dismiss will be after expiry of 60 days from date it gave notice

S189(A):  LC must find employee dismissed for a fair reason if:

a. To give effect to requirement based on employer’s economic, technological, structural/ similar needs (i.e. for “operational requirements ito S213);

b. Operationally justifiable on rational grounds (i.e. founded upon reason/logic: objective test - measures acceptability of reason against what would generally be considered acceptable);

c. Proper consideration of alternatives (parties must attempt to agree, during consultation, on measures /ways to avoid dismissals +employer must convince LC that dismissal was last resort)

d. Selection criteria were fair & objective (employer obliged to consider all possible criteria that could be used under the circumstances)

Courts more willing to second-guess employer’s business decisions than in the past:

In the past...

SA Clothing & Textile Workers Union:  courts function is to judge whether the ultimate decision arrived at was genuine + not a sham – not its function to decide whether decision was the best one under the circumstances – but rather, whether it was a rational commercial / operational decision, properly taking into account what emerged during consultation process

Nowadays:

· BMD Knitting Mills:  Reason must be fair to both employer + employees = whether there is a commercial rationale is the starting point +court entitled to examine content of reasons given by employer- although, purpose of enquiry is not whether reason is one which court would have chosen – fairness, not correctness is the mandated test   

· Chemical Workers Industrial Union & Others:  court entitled to scrutinize employer’s business reasoning & decision making in considerable detail = dismissal must be a measure of last resort –if it’s obvious + clear that employer could have addressed problem w/o any employees losing their jobs, court entitled to deal with the matter on basis of employer using solution which preserves jobs rather than one which causes job losses – employer must convince court dismissal made the best possible business sense

PROCEDURAL FAIRNESS

· Johnson & Johnson:  LAC: ultimate purpose of S189 is to achieve joint consensus seeking process = mechanical “checklist” approach to determine if S189 complied with is inappropriate –proper approach is to ascertain if such purpose was achieved = if so – there’s been proper compliance with S189 – if not –reason for not must be sought – if employer alone frustrated the process – there’s no compliance – if employer not at fault + did all it could from its side –purpose of S189 would’ve  been achieved

S189 of LRA =

· Consultation process (CP) must take place when employer “contemplates dismissal” = when a final decision to dismiss has not yet been reached, but possibility of dismissal is foreseen (employer must intend to retrench when CP commences)

· Parties must perform a joint problem solving exercise that strives to obtain consensus where possible 

National Union of Metalworkers SA:  Employer who senses it might have to retrench to meet operational requirements must consult with employees likely to be affected at the earliest opportunity to advise them of possibility of retrenchment and reasons for it
· Item 3 of Code of Good Practice on Dismissals based on Operation Requirements:

· CP ensures employee the opportunity to influence employer’s final decision re dismissals because if employer already decided to proceed with dismissals –employees / union have no opportunity to influence this + dismissal may be procedurally flawed before it even began

· CP must be “meaningful” = both parties must act in good faith =

· Employer must not have made up its mind before CP + must allow employee party to make representations about any matter on which parties are consulting + be open minded re representations made by employee by seriously + carefully considering those recommendations + giving reasons when disagreeing with such representations (such reasons to be made in writing if representation was made in writing)  
· Employee must make well founded + substantiated representations + not try to prolong consultations to prevent possible dismissals 

· Final decision rests with employer if the parties cannot reach consensus:

Atlantis Diesel Engines:  employees can strike in order to force employer to agree to their demands in cases of collective bargaining

Employer must consult with following in order of priority
	First: Collective agreements
	Those stipulated (usually officials / reps of union) 

	Second:  workplace forum
	Forum + any registered union whose members likely to be affected 

	Third:  Registered union
	Members are likely to be affected

	Fourth:  Employees directly
	Employees likely to be affected

	SA Commercial Catering:  If CP with union reached deadlock –may consult directly with employees 


Timing of consultation:

· S3 of Code = circumstances determine reasonable period CP should extend

· S6 of Code = more urgent employers need is to respond to factors causing contemplated retrenchments = shorter CP may be = however – urgency cannot be induced by failure to commence CP as soon as retrenchments contemplated – parties must meet as soon + as frequently as reasonably practicable during CP

Topics for CP:  Parties must attempt to agree on:
· Alternatives – employer must apply its mind to alternatives + give reasons why dismissal was only solution = examples of alternatives =

· Granting paid / unpaid leave;

· Reducing / eliminating O/T or Sunday work;

· Transferring to another department;

· Training / retraining to enable employees to take up other positions;

· Spreading dismissals over period of time to allow natural decrease in numbers via retirements / resignations

· Ways to keep no. of employees losing their jobs as low as possible – i.e. by =

· Transfers; 

· Offering a voluntary severance packages; 

· Allowing natural decrease in numbers; or

· Training + retraining

· Ways to change timing of dismissals by spreading them over a period of time / postponing 
· Ways to mitigate adverse effects of dismissals – i.e:

· Assist employee in finding alternative work by allowing time off w/o loss of pay;

· Make an office available to complete job applications + interviews;

· Provide employee with reference letter;

· Conclude an agreement to give priority to dismissed employees if vacancies arise – in this way employees are protected ito:

· S186 of LRA = employer bound to give priority to dismissed employees for period stated in agreement 

· Item 12 of Code = employee must express within a reasonable time from date of dismissal desire to be rehired + there must be a time limit on rehiring + that such time limit must be “reasonable” + must have been the subject of CP
· S186 of LRA:  “dismissal” includes selective re-employment of employees dismissed for operational reasons = employees refused re-employment may be entitled to relief for unfair dismissal

· Criteria for selecting employees to be dismissed:  must be fair ito S189 of LRA =
Must be fair (not arbitrary, but relevant to attributes / conduct of employee + needs of business) + objective (may not be due to subjective prejudices of employer – i.e. to dismiss a “troublemaker”)

Seniority / FIFO (first in first out)

· 
United People’s Union of SA:  a union whose majority members were people who’d recently started to work for employer suggested that longer serving employees should be first to be selected for retrenchment = held:  unacceptable criterion
· 
Food & Allied Workers Union:  Court excepted evidence of union that Adult Basic Education + Training (ABET) levels used by employer as entry level requirements for new jobs didn’t have any predictive validity because they were generic + couldn’t necessarily be utilised to determine if a person had the necessary skills / qualifications to do a certain job
Conduct : Employee must’ve been made aware at all times that employer found conduct unacceptable + must be based on objectively determined conduct such as attendance records + previous warnings

Efficiency, ability, skills, capacity, experience, attitude to work + productivity

· 
Retains hardworking employees regardless of tie they have been employed – regarded as objective provided not dependant solely on opinion of person making selection, but can be objectively tested + employee knew employer considered them NB

· 
NUMSA:  selection criterion to prevent retrenchment by placing employees on a new production line was whether employees were “trainable” to meet requirements of a new production line – held test to be fair + reasonable
· 
NUM:  employee selected for retrenchment based on evaluation of his skills – LC:  an employee’s skills + ability are of sufficiently objective nature + sufficiently reliable to be a fair criteria
Attendance:  Employer must prove employees knew at all times that employer regarded absenteeism in a serious light

Bumping:  Longer-serving employee’s skills cannot be used; he is given the option of going to a less-skilled job to replace a less-skilled worker
· 
Raad:  employer retrenched employees working in a particular shaft based on LIFO + drained off remaining workers to vacancies left by dismissed workers – this was applied on a shaft basis + not across the entire mine:  IC:  fair – selection on a mine basis would’ve broken up shift teams + impacted negatively on mine’s profitability
· 
Amalgamated Workers Union of SA:  Catering contractor lost one of its contracts + had to retrench- employees alleged dismissals were unfair because other shorter-serviced employees remained working on other contracts = held:  due to practice + nature of industry, detrimental effect bumping would have on clients, special knowledge employees had of clients they worked for, frequency of changes, necessity of training and disruptive effect bumping would have had on operations – dismissal’s were fair
Early retirement:  Those of minimum retirement age retrenched first + then LIFO is applied – often in jobs requiring physical fitness + strength (which lessens with age) – employee must choose early retirement because retrenching him on this basis w/o his consent may constitute auto unfair dismissal ito S187 of LRA

Volunteers:  Employer asks for volunteers first before embarking on any selection process
· Severance pay:   S41 of BCEA:  statutory duty for employer to pay severance pay to workers dismissed for operational reasons
· One week’s remuneration (in kind (i.e. accommodation + meals) and/or in money) for each completed year of continuous service - Paid in addition to any other amt payable in law
· S84:  previous employment with employer must be taken into account if break btw periods of employment is less than 1 year
· Insurance + Banking Staff Association:  held that S41 + 84 are no irreconcilable + that previous employment should be taken into account if break btw periods of employment are less than 1 year
· Burman Katz Attorneys:  LC:  objective of BCEA was to link severance pay to years of service completed even before BCEA came into operation = years of service employee worked before BCEA came into operation should also be taken into account
· Not absolute = if employee unreasonably refuses alternative position he loses right to severance pay = “unreasonable”:  consideration of reasonableness of offer of alternative employment (remuneration, status + job security) vs reasonableness of employee’s refusal: 
· Employee refuses pozi similar to old one:  may be unreasonable

· Offer amts to demotion:  refusal probably reasonable
· Employees personal circumstances always play a greater role

Freshmark:  employee requested to work every 2nd Saturday in exchange for 1 day off per month for operational requirements –she refused + was dismissed.  LAC:  the offer constituted an offer of alternative employment
Information employer must disclose during CP:

· Written notice inviting other party to consult with it with all relevant info, including, but not limited to:

· Reasons for proposed dismissals;

· Alternatives considered before proposing dismissals + reasons for rejecting these alternatives;

· No. of employees likely to be affected + their job cats;

· Proposed method for selecting employees to be dismissed;

· Time when / period during which dismissals are likely to take effect;

· Proposed severance pay;

· Assistance proposed to offer to employees;

· Possibility of future re-employment;

· Total no. employees employed & no. dismissed for operational requirements in previous 12 months

· S16 of LRA =“all relevant info” = info that will allow representative trade union to engage effectively in consultation / collective bargaining (factual question)

· National Union of Metalworkers of SA:  if retrenchments are for financial difficulties – will be necessary to make fin statements available –not necessary if for decline in customer orders

· Atlantis Diesel Engines:  if employer accepts that requested info is relevant, but is unavailable, employer must take all reasonable steps necessary to obtain such info

· Employee party has right to demand employer puts everything down in writing / provide it with docs – but this is limited by S16 of LRA:  

· Information that can never be disclosed by employer = 

· Legally privileged (obtained + prepared solely for legal advice re pending / contemplated litigation);

· Disclose will contravene a prohibition imposed by law / order of court

· Info employer not required to disclose – but can be disputed by other party:

· Confidential + disclosure may cause substantial harm to employee / employer (i.e. employer’s competitiveness –trade secrets / price agmts with customers / price reductions negotiatied with suppliers)

· PVT personal info re employee, unless consented to by employee (medical records compiled via obligatory regular medical check-ups with company doctor)

· May refer dispute in writing to CCMA to resolve through conciliation – if unresolved – arbitration = commissioner must decide if info is relevant + balance harm of disclosure against harm of failure to disclose likely to cause ability of other party to engage effectively in CP – but -  may order disclosure on terms designed to limit harm / take into account any breach of confidentiality OR refuse to order disclosure for specified period 

UNIT 9 – TRANSFER OF EMPLOYMENT CONTRACTS
	Transfers in the normal course of business
	Transfers in the case of insolvency

	S197 of LRA:
	S197(A) of LRA + S38 of Insolvency Act:

	If whole / part of any business, trade, undertaking or service is transferred by old employer as a going concern then employees have right to have their contracts transferred
	COE’s btw insolvent employer + employee terminate automatically

	· “Business” = An identifiable economic entity 

· “Transfer” = meaning is wide + includes sale of assets / sale of shares / sale of business itself / merger / takeover / restructuring 

· “Going concern” = transfer of assets together with taking over most of the employees
	Old employer is insolvent / arranged / compromised with creditors to avoid winding-up / sequestration


	· Employees of old employer become employees of new employer with same T&Cs 

· Parties can agree on T&Cs, but new employer’s T&Cs may not be less favourable than old ones
	· Rights + obligations btw old employer + employees at time of transfer remain 
· New employer auto takes place of old employer in all COE’s that existed before winding-up / sequestration

	· New employer bound by pre-existing arbitration awards + collective agreements, but parties may agree differently 

· Employee is transferred from one pension fund to other ito Pension Funds Act
	Anything done by old employer re employee must be sorted bout btw employee + old employer

	
	Employer obligated to give notice of financial problems


UNIT 10 – UNFAIR LABOUR PRACTICES
S186 (2) of LRA:

· Provides employee with remedies ito unfair conduct by employer during employment relationship
· Requirements more than mere lawful conduct by employer when dealing with employees –

Stages when fairness required of employer:

1. Pre-employment stage (when employee is in process of applying for employment) - regulated by EEA = prohibits unfair discrimination

2. When employer wishes to terminate employment relationship (covered above)

3. During the existing employment relationship

· Employees can seek remedies as a group even with assistances of trade union

· Covers ex-employees who employer refuses / fails to re-employ ito an agmt

· Applies ONLY to employer’s act / omission against employee (i.e. employee / trade union cannot omit unfair labour practice against employer)

· MEC for Transport KZN:  employee applied for more snr pozi in another dept + was unsuccessful + alleged that employer committed unfair labour practice – employer argued there was no existing employment relationship btw employee + department he applied + as such, there was no unfair labour practice.  LAC:  State is a single employer, irrespective of dept employee works for = employee’s employer was the State

List of conduct that could constitute unfair labour practice:  act / omission re =

· Promotion / demotion / probation / training / provision of benefits 

· Suspension / other unfair disciplinary action short of dismissal

· Failure / refusal to reinstate / re-employ former employee ito any agmt

· Occupational detriment which contravenes Protected Disclosures Act

Above list is exhaustive = unless conduct of employer falls just partially within a conduct listed above – it would not amt to unfair labour practice + CCMA / bargaining council has no jurisdiction to hear the matter as an unfair labour practice

· Bester/Marais:  employer unfairly refused to accept request of employee to revoke prior resignation – CCMA:  such conduct is not on the list + declined to accept jurisdiction
	Dispute of right
	Dispute of interest

	Dispute re interpretation / applications of existing rights ito contract / collective agmt / legislation
	Disputes re creation of new rights which never existed before

	Resolved via arbitration / adjudication + employees may not strike
	Resolved through collective bargaining + if necessary, strikes

	Employee must show that unfairness complained of relates to already existing right before CCMA / bargaining council will have jurisdiction to hear the matter
	Employee cannot use unfair labour practice to bargain for new rights not previously provided for by the employer


Nature of some disputes enables employee to choose btw using:

1. Unfair labour practice:  to challenge procedure followed by employer; or 

2. Collective bargaining action:  to challenge outcome of employer’s decision
However – if dispute re withdrawal / variation of rights where employer first made an effort to consult employee (i.e. followed a fair procedure) before such withdrawal / variation – CCMA / bargaining counsel may not be able to find unfairness w/o overstepping the limits ito collective bargaining action and by doing so, exceeding its jurisdiction

When employee does not have existing right compromised by employer but has a legitimate expectation (something btw existing right + a mere interest) =

· Does not create substantive rights but creates procedural rights (right to be heard before a decision in made by employer) = employee entitled to challenge employer’s conduct as unfair labour practices on a procedural basis

General rule to rely on unfair labour practice, employee must prove:

· Employer’s conduct must fall within meaning of unfair labour practices in the list – otherwise there’ll be no jurisdiction to hear the matter

· Even if conduct does fall within the list –pre-existing right / legitimate expectation must have been compromised by employer through employer’s interpretation, application, withdrawal / variation of such right

Employee cannot rely directly on unlimited right to fair labour practices ito the Constitution due to “constitutional avoidance” (LRA gives effect to a const right)
· Employee would have to prove that S186(2) unfairly limits Const right to fair labour practices 

· SANDU:  where legislation is enacted to give effect to a const right, a litigant may not bypass that legislation + rely directly on Const w/o challenging that legislation as falling short of the const std otherwise there would be a failure to recognise the NB task of legislature ito Const to respect, protect, promote + fulfil rights in the BOR
SCA:  Despite LRA – employees have the right to rely on COE:

· To challenge lawfulness of dismissal (Fedlife Assurance Ltd -discussed above); or
· When employer breaches COE through conduct which constitutes unfair labour practice ito S186(2)
· Murray:  Duty of fair dealing ito COE may be relied on where there’s an overlap with S186(2) / if S186(2) doesn’t provide a remedy

· Mogothle:  LC relied on duty of fair dealing to find suspension of elplyee unfair ito the CL and S186

Unresolved current legal arguments:  

1. Whether employees can rely on CL ito matter regulated by LRA?

Chirwa case –CC = yes 
Mogothle case – LC = no  
2. Whether public servants can rely on administrative law to challenge unfair labour practices?  
Unfair conduct:  Probation
· Guidelines = Item 8 of Code of Good Practice:  Dismissal (Schedule 8 of LRA) – discussed above ito dismissal for incapacity (U7)
· Substantial unfairness:

· Setting unreasonably long probation period

· Setting unreasonable performance stds

· Failure to inform employee properly re required performance stds

· Procedural unfairness:

· Failure to afford employee reasonable guidance / evaluation / training / counselling + instruction required ito the Code during probation

· Relevance:

· Employer indicates during probationary period that its unhappy with employees performance

· Conclusion of probation - employer is unhappy with performance + extends probation period(employee can challenge lack of confirmation of expected status as permanent employee)

Unfair conduct:  Provision of Benefits

Whether employees can strike over salaries / wages:

· Dispute must be re interpretation / application of pre-existing benefits (i.e dispute of right):  because S65 of LRA prohibits strikes over issues that may be referred to arbitration + disputes re benefits may be referred to arbitration + must be heard by CCMA; and

· Benefit disputed must fall within the meaning ascribed by the courts to “benefit”

· Schoeman & Another: “Benefits” does not include “remuneration” (any pmt in money / in kind made / owing to employee in return for work done)
· SAMRI:  vehicle benefit granted at discretion of management was also “remuneration” and not a benefit

· Strike / lock-out allowed over dispute re creation of a new right because it will be a dispute of interest + is not a “benefit”

· Hospersa and Gauteng Provinsiale Administrasie cases:  Claims for salary increase due to acting in higher pozi = LAC:  this constitutes a dispute of interest + cases dismissed for lack of jurisdiction = COE + regulations + policies had no provisions re entitlement to extra pay when acting in higher pozis

Unfair conduct:  Training
Employer acts unfairly if denies employee training where:

· Such training is a prerequisite for advancement in the workplace; or

· A legitimate expectation re training was created + proven that employer acted inconsistently / arbitrarily / irrationally in denying the training

Unfair conduct:  Suspension

Limited to suspension in disciplinary context
· Sonka:  layoff of employee to enable employee to cure medical ailment not a “suspension”

· Mweli:  employer’s instruction to employee to stay away from work because it could not afford to pay wages did not constitute suspension

· Ortlieb:  employers to suspend employees until serious charges against them are properly investigated + allow employee opportunity to respond
Possible for employee to agree to suspension w/o pay as alternative to dismissal – but employee will be under duress

	Preventative suspension
	Punitive

	Disciplinary charges are being investigated against employee – suspended pending outcome of hearing
	Disciplinary measure short of dismissal after hearing held + employee found guilty

	To remove employee so he doesn’t interfere with investigation / intimidate witnesses
	Penalty where contract / disciplinary code / legislation allows for it

	Ndlovu and Sappi cases:  unfair if suspension precedes disciplinary action
	Mogothle:  LC:  each case  considered on its own merits – application of contractual principle of fair dealing btw parties imposes duty of fairness on employers when they make decisions affecting employees, which requires:

· Justifiable reason to believe employee engaged in serious misconduct

· Objectively justifiable reason to deny employee access based on integrity of pending investigation/ interests of affected parties in jeopardy; 

· Employee given opportunity to state case before employer makes final decision to suspend 

	Full pay
	No pay


CCMA & bargaining councils have jurisdiction over both types of suspension above
Substantively fair:  
Justifiable reason for believing employee involved in serious misconduct + suspension necessary = serious misconduct necessitates suspension:

· So work can carry on smoothly;

· Because there’s reason to fear employee may interfere with investigation / witnesses; 

· Due to fear of another recurrence of misconduct; or

· Because seniority + authority of employee has a bearing on the matter

Procedurally fair:
· Granting employee a hearing before suspension is necessary if employer permitted to suspend w/o pay
· Advisable + good practice to allow employee to submit reasons in attempt to influence decision to suspend in cases where susponsenion is on full pay

· Where procedural unfairness less serious, suspension may be upheld, but conditions altered

Employee entitled to be informed (pref in writing) of:

· Suspension + reason for it + when it will be lifted;

· Conditions + payment of suspension;

· Whether he’s relieved of his duties; 

· If he’s prohibited from entering premises; 

· Employer must continue paying employee during course of suspension otherwise, acc to law of contract, employer will be in breach of COE (Sappi)

· Suspension w/o pay possible if employee consents / provided by legislation / COE

· SAEWU and Ortlieb cases:  employee loses right to continued pmt if sought + granted postponement of hearing or refused to participate in disciplinary proceedings

Reinstatement:
· S193(4) of LRA = dispute re unfair suspension may be determined ito what’s reasonable by Commissioner - appropriate remedy depends on reasons for reinstatement
· Reinstatement sometimes ordered with retrospective effect –reinstated but not paid for period btw dismissal + CCMA proceedings
· Employer’s should, as alternative to dismissal, if warning too lenient / dismissal too harsh - be able to suspend w/o pay

· Possible to dismiss employee in substantially + procedurally fair way, and then offer to re-engage employee at later stage
DISCIPLINARY ACTION SHORT OF DISMISSAL

	Before employee found guilty
	After employee found guilty

	· Instituting a disciplinary enquiry

· Transferring employee pending disciplinary enquiry

· Recalling foreign service employee from foreign post after being investigated for alleged insubordination (disobedience)
	· Warnings + final warnings

· Suspensions w/o pay

· National Union of Commercial, Catering & Allied Workers Union:  includes all warnings entered on disciplinary record of employee

	Exclusions:
	

	· Trade & Investment SA:  Recall of foreign employee for breakdown in working relationship with manager does not fall under this unfair labour practice

· Gounden:  Continuation of disciplinary enquiry does not fall under this unfair labour practice
	


Substantive + procedural fairness challenged on more / less same principles as dismissal for misconduct – but there are 3 differences:

· Employee must show sanction actually imposed was inappropriate

· Easier for employers to justify sanctions lesser than dismissal

· The lesser the sanction, the less formal procedure  employer must follow before sanction imposed
FAILURE / REFUSAL TO REINSTATE
· “Unfairness” not required – mere failure / refusal is enough to constitute unfair labour practice

· Relied on mostly in the context of re-hiring agmts as part of retrenchment exercises (i.e. employer undertakes, usually for limited period of time, to preferentially rehire employees from pool of retrenched employees if vacancies arise after retrenchment)

	186(d) 
[Selective non-re-employment as dismissal (discussed above)]
	186(2)(c) 
[Failure / refusal to reinstate / re-employ ito any agmt]

	Requires prior termination 
	No prior termination required

	Must be an offer of re-employment to some employees + no offer re others
	No such distinction made

	Does not refer to an agreement
	Refers to an agreement


SACCAWU: employer agred to re-engage dimissed employees with 2 months back-pay –when returning to work - informed that division they worked for has been outsourced + they were to be retrenched – CCMA:  employer complied with agmt – no unfair labour practice = subsequent dispute re fairness of retrenchment would have to followed ito normal dispute resolution path re disputes of this nature
PROTECTED DISCLOSURES

Step 1:  Did employee suffer an “occupation detriment”?

· Defined in Protected Disclosures Act (PDA):  Subjected to / threatened by Employer ito:

· Disciplinary action;

· Dismissal, suspension, demotion, harassment, intimidation;

· Transfer against employee’s will

· Refused transfer / promotion

· Altered T&C’s of COE / retirement that are to employee’s disadvantage

· T&C of COE / retirement are retained + is in employee’s disadvantage

· Refused a reference / being provided with an adverse reference

· Denied appointment

· Adversely affecting re-employment / profession / office (employment opportunities) + work security

Step 2:  Was there a protected disclosure?

· PDA :  “disclosure” = employee discloses info re conduct of employer / employee of that employer, made employee of that employer because there’s reason to believe that info shows / tends to show =

· Criminal offence has / is being / likely to be committed;

· Person has committed / is committing / likely to fail to comply with any legal obligation;

· Miscarriage of justice has occurred / is occurring / is likely to occur 

· Health / safety of individual has been / is being / is likely to be endangered

· Environment has been / is being / likely to be damaged

· Unfair discrimination

Any matter above has been / is being / is likely to be deliberately concealed

· “General protected disclosure” = made in good faith whereby employee reasonably believes that it’s substantially true + was not made for personal gain 

· Employee has reason to believe that if disclosure is made to employer he will suffer occupational detriment / info was previously disclosed to employer + no action taken / matter is exceptionally serious
· Disclosure must be reasonable – taking into account:  

· ID of person to whom disclosure made; 

· Seriousness of conduct; 

· If conduct is continuing or might continue;

· If employee breaches a duty of confidentiality; 

· Track record of employer dealing with disclosures; and 

· Public interest

Step 3:  Is there causality btw protected disclosure + the detriment?

· Jurisdiction ito PDA is unlimited – employees can approach civil courts who will apply a broader approach to causality (i.e. detriment on because of / partly because of a protected disclosure)

· LC + CCMA apply stricter approach = detriment must be because of protected disclosure

Relevant case law =

· Grieve:  employee charged with misconduct suspended + told to attend disciplinary enquiry whilst preparing report re allegations of wrongdoing by a manager –approached LC for interdict to stop disciplinary action.  LC:  disclosures employee intended to make were in good faith + if true, could indicate possible criminal conduct = disclosures fell within ambit of PDA + ordered employer not to proceed with disciplinary action pending determination of unfair labour practice
· CWU:  Employee’s accusation of fraud by management did not constitute protected disclosure because it was merely the employee’s opinion + not supported by any facts

· Tshishonga: Gvt employee disclosed nepotism, irregularities + corruption to Director-Gen of his department, Auditor-Gen, Public Protector + Cabinet Minster – who all failed to perform any investigations – subsequently, employee shared some of this info with media + as such was transferred + then suspended = held:  employee suffered occupational detriment (the suspension) as a result of a protected disclosure + awarded him 12 months compensation

· Theron:  report made by prison Dr. re poor healthcare of prisoners made to judge who was inspecting prisons + Parliamentary Committee was held to be protected disclosure

· Engineering Council of SA:  Municipality engineer informed Engineering Council + Dept of Labour that employer was so bent on implementing AA that it appointed unqualified personnel which resulted in electrical being dangerously performed = held to be protected disclosure
UNIT 11 - EMPLOYMENT EQUITY (EE) & AFFIRMATIVE ACTION (AA)

Difference btw differentiation, discrimination +unfair discrimination

Harksen case:  
· Differentiation = Treating people differently

· Discrimination = Particular form of differentiation which is based on illegitimate grounds: Objective test =

· Listed grounds:  Provided in EE Act =

· S6(1) = 19 grounds (non-exhaustive list); and

· 16 grounds provided in Const + Family responsibility, HIV status + political opinion

· Unlisted grounds:  Attributes / characteristics which could impair fundamental dignity of persons as human beings / affect them adversely in a comparably serious manner

· Cautioned against a narrow approach by forcing listed grounds into neat self-contained categories = purpose is to prevent unequal treatment of people based on criteria which may result in patterns of disadvantage which occurred in the past
· Cases that involve unlisted grounds should be approached with caution because they were based on “any arbitrary ground” which was contained in LRA, but is now repealed + add little understanding of discrimination as opposed to differentiation = “analogous grounds” must now comply with EEA 

· Unfair Discrimination = based on dignity:  case law dominated by alleged discrimination on grounds of race, sex + gender, pregnancy, marital status + age – less often, cases involve family resp, sexual orientation, religion, political opinion + disability / HIVA/AIDS
Direct / Indirect Discrimination

Prohibited ito EEA + Const

Difference between direct / indirect discrimination relates to nature + evidential issues =

· Direct:  Easier to recognise – i.e. racial discrimination = treating someone overtly different because of his race / a characteristic specific to members of that race

· Indirect:  More difficult to recognise + often disguised by applying criteria / conditions / policies which appear to be neutral, but adversely + unjustifiably affect a disproportionate number of a group = statistical report: applicant must ID basis of claim + provide court with figures to reinforce it = Kadiaka:  tests to determine indirect discrimination = was requirement:

· Applied equally to all groups of persons?

· One which a considerably small number of the sex / race group in question could comply?

· Justifiable irrespective of: sex, colour, race, nationality, ethnic. National origins of persons?

· Imposed to disadvantage a person who could not comply with it?

“Designated employer” = employs +50 / -50 but annual turnover equal / above applicable turnover of small businesses; municipalities; organs of state + employer whose been appointed as designated employer ito collective agmt

Justification Grounds:  S6(2) of EEA:
1. Designated employers must implement AA measures to be consistent with purpose of EEA (to ensure equitable representation of designated groups in all occupational categories + levels in the workplace):  such measures must =

· ID + eliminate employment barriers that adversely affect people from designated groups; 

· Encourage diversity; 

· Reasonably accommodate people from designated groups; 

· Ensure equitable representation of suitably qualified people from designated groups;

· Retain + develop people from designated groups; and 

· Implement training programmes, including skills development

· George:  first case re AA – AA justified if another employee suffered discrimination due to AA appointment = employer who applies AA by preferring employee who suffered actual past discriminated over one who hasn’t suffered, doesn’t commit unfair labour practice

· Auf der Heyde:  beneficiaries of AA must be members of groups disadvantaged by general societies direct / indirect discrimination = actual past discrimination is not a requirement of EEA – AA policy by its own definition should have applied to SA blacks, women + disabled persons and not non-SA’s

· McInees:  emphasis moved away from design of AA plans to their implementation: when temp post  became permanent employee told to apply as a formality, but was not appointed – her expectation of her post to be renewed permanently found reasonable = onus on employer to prove discrimination justifiable ito AA policy – appointment of black male was not in accordance with AA policy, read together with other relevant policies – employer was unable to justify the discrimination = LC ordered reinstatement with back pay 
· Abbot:  applicant for employment derives no right from contractual / negotiated AA policy

· Ntai:  Const goal = substantive equality + not mere formal equality = no duty on employer to apply AA ito LRA but AA can be used by employer as a shield if implementation of AA policy challenged

2. Inherent requirements of job

· Not defined by AA / LRA

· Whitehead:  must be so inherent that, if not met, applicant would not qualify for the pozi =i.e. job could not be performed w/o such requirement.  Profitably of employer as a ground for justification contradicts essence of the need for a BOR = fairness of discrimination cannot be measured against profitability / efficiency of employer = employer’s must base their decisions on reasonable probabilities – in this case it was held that employer acted reasonably by taking into account rational + commercial considerations = fairness must not be confused with reasonableness = test for justification is stricter than reasonableness

· Hoffmann:  Held by HC that Commercial operation of SAA + public perception about it would be undermined if it appointed HIV-positive crew members since its ability to compete with other airlines who have similar policies would be undermined= CC rejected above HC finding:  society requires recognition of inherent dignity of every human being + elimination of all discrimination = outcasts of society who are victims of prejudice + stereotyping are protected by Const =const right of employee not to be unfairly discriminated against cannot be determined by ill-informed public perception or by policies of other airlines not subject to our const – prejudice can never justify unfair discrimination

· Leonard:  discrimination unfair if wrong ito norms of society – object of discrimination must be legitimate + the means used to achieve such discrimination must be proportional + rational – there’s no fixed formula to be applied mechanically - justification involves a careful consideration of the context in which dispute arises

PROCEDURE TO CLAIM UNFAIR DISCRIMINATION = S10 of EEA

· Bargaining councils have no jurisdiction

· Only CCMA has jurisdiction 

· Referring party must satisfy CCMA that copy of referral served on all parties + parties made reasonable attempt to resolve the dispute = 

· If dispute unresolved after conciliation by CCMA – dispute can be referred to LC for adjudication

· LC has exclusive jurisdiction to:

· Determine disputes re interpretation / application of EEA; and

· To make appropriate order that’s just + equitable (i.e. compensation, dmgs, employer to take preventive steps + publication of order)
· Parties can consent to:

· Arbitration of dispute by CCMA; or 
· To resolve dispute by drawing up a private agmt

· Any employee / union rep can bring alleged contraventions of EEA to attention of employer / another employee / union / workplace forum / labour inspector / Director-Gen, Dpt of Labour / Commission for EE

Employer’s Liability:  S60 of EEa

· Employee who alleges contravention of EEA must bring it to attention of employer who must consult all relevant parties + take steps to eliminate it

· If contravention if proven:  employer deemed liable for contravention by its employee if it didn’t / can’t prove it did all reasonably practicable to prevent employee from acting in contravention of EEA

· Employer will not escape liability if snr management (who are regarded at the employer) had knowledge / info re such contravention

· Duty on every employer to be proactive in scrutinising its policies + practices + to do whatever necessary to eliminate existing unfair discrimination
COLLECTIVE LABOUR LAW

(UNIT 12 – BRIEF INTRO TO COLLECTIVE LABOUR LAW (no summary notes))
UNIT 13 – FREEDOM OF ASSOCIATION

· Foundation of collective bargaining process + most NB right given to persons wishing to belong to a collective / group
· LRA recognises + protects S23 of Constitution = Right of:
1. Employees to form, join + participate in activities + programs of trade union
2. Employer’s right to form, join + participate in activities + programs of employer’s organisation

· Protected by S6 + 7 of LRA = “employer’s organisation”:  employers associated together to regulate relationships btw employers and employees / trade unions

· unions + employers’ organisations can join together to strengthen their case (esp to affect political process in society) via joint undertaking of research / formulation of strategies + influencing political role players

· Autonomy (independence) protected by S8 of LRA = NB for unions = prevents employers from establishing “sweetheart” unions under their control to prevent employees from joining unions that pursue employees’ interests more vigorously

· S8 of LRA = trade unions + employers’ organisations rights to:

· Determine their own constitutions + rules;

· Hold elections for office-bearers / officials / reps;

· Plan + organise their own administration + lawful activities;

· Participate in forming federations / join federations of unions / employers’ organisations

· Affiliate with / participate in affairs of / receive financial assistance from international workers’ organisations / international employer’s organisations / activities of ILO (International Labour Org)
Two aspects of protection of freedom of assication =

1. Employees + employers protected against infringement by State 

Legislation that infringes this right must be challenged on basis that it’s in conflict with Const =

· SA National Defence Union:  Defence Act used to provide that members of National Defence Force could not join trade unions = CC:  For the purposes of S23 of Const, members are “workers” + Defence Act is unconst– even though relationship members have with Defence Force is unusual + not the same as ordinary employment relationship, a generous interpretation of right to freedom of association is appropriate – their conditions of enrolment in many ways mirror those of people employed under a contract of employment – if government wishes to limit rights afforded to members by S23, such limitation must be reasonable + justifiable in an open + democratic society ito S36 of Const

2. Employees’ protected against infringement by employer 
S4 of LRA protects freedom of employee to join trade union / take part in formation of union
· Membership is subject to union’s constitution which may determine types of employees who can + cannot become members – however – provisions that limit member to certain race / sex could be invalid / prohibit from registration ito LRA

Snr Managers included in above protection = 
· Independent Municipal & Allied Trade union & Others:  
Employer’s resolution prohibited employees in snr managerial pozis to serve in executive pozis on trade unions – court held resolution contravened Const + S4 of LRA = ito CL, employee has duty to act in good faith – rights granted in S4 are unequivocal and unconditional, but are not unlimited – employees, which includes snr employees are entitled to join unions + take part in their affairs, but are not relieved of good faith duty
· FAWU:  
Employee offered mng pozi as alternative to retrenchment if he stopped participating in activities of union – when he refused, he was retrenched – Held:  dismissal unfair + there’s nothing absurd in allowing snr mng to participate in activities of union provided employee complies with his contractual obligations

· Kroukam:  
Snr employee dismissed for insubordination + disrupting operations of employer - employee contended he was dismissed for union activities + initiating litigation against employer on behalf of union(he was chairperson of union at the time he was dismissed) = held:  dismissal auto unfair ito S187 of LRA –even if court concludes employee dismissed for illegitimate + unlawful / unconst reason, he must still lose his job because conduct of employer destroyed trust relationship which means employer still benefits from such conduct:  an employer who breaches FR of employee must as a matter of policy not be allowed to benefit from its unacceptable conduct since if this goes against values + principles which form foundation of post-apartheid society 
S213 of LRA = “trade union”:  association of employees whose principal purpose is to regulate relations btw employees + employers, including any employers’ organisation

Rights of trade union members =

· To participate in union’s lawful activities;

· To participate in election of office-bearers / officials / reps of trade union; and

· To stand for election + be eligible for appointment as rep + if elected / appointed – carry out functions of rep ito LRA / collective agmt

However – above rights are subject to unions const

S5 of LRA – prohibits discrimination against employee for exercising any right ito LRA + conduct that undermines freedom of association = i.e.

· Dismissing employee / not giving discretionary bonus because employee joined trade union;

· Refusing to grant a merit increase / promotion because employee elected as rep / chairman, etc;

· Harassing employee because he was elected as rep; or

· Paying gratuities to employees for not participating in strike

No one can require employee / prospective employee:

· To be / become / give up being member of union = i.e. “yellow-dog” contract – applicant for employment states he’s not + undertakes not to become member of union

· To resign from union before being promoted to supervisory position

· Not to exercise rights ito LRA

· Not to participate in any proceedings ito LRA – i.e. standing for election as union rep / threatening union rep with dismissal because he represented union member at disciplinary

Employees / prospective employees may not be prejudiced / threatened because of union membership / participation in union activities / disclosing info they’re entitled to / required to disclose to union / exercising rights conferred by LRA

Employer prohibited from persuading / tempting / inducing employee to surrender rights granted ito LRA – cannot advantage / promise advantage to employee / prospective employee in exchange for not exercising a right ito LRA also, COE provision will be invalid if directly / indirectly contravenes / limits freedom of association irrespective whether / not COE concluded before LRA

S187 of LRA = if employer contradicts right to freedom of association when dismissing employee = dismissal will be auto unfair 

Freedom not to associate:  

No person may force employee to belong to union – i.e. closed shop agreements = collective agmt btw employer + union ito which all employees must be member of that union so as to retain / acquire a job

Freedom of disassociation:

Employees can form a union + prevent other employees from joining = i.e. only employees of specific industry / sector – BUT, if it discriminates on grounds of race / sex it may be regarded as invalid + prevented from being registered as a union

UNIT 14 – ORGANISATIONAL RIGHTS

LRA grants 5 types of organisational rights:

1. Trade union access to workplace;

2. Deduction of trade union subscriptions from employees salaries;

3. Recognition of trade union reps (shop /shaft stewards);

4. Granting of leave to reps for certain purposes

5. Procedure for gaining access to certain info held by employer

Employers may also grant other rights to unions no provided in LRA through negotiation & agmt

S12 of LRA:  Trade union access to workplace:

Registered union that is sufficiently rep / party to a bargaining council has right of access to workplace

Purpose is for union to recruit new / communicate with existing / serve interests of members

Entitled to hold meetings outside working hrs

Members entitled to vote (usually for rep / officials / strike action) in ballot at workplace 

Subject to conditions re time & place reasonable & necessary to protect life & property / to prevent undue disruption of work/ subjected to same security screenings as employees

SACTWU:  CCMA imposed following limitations on access:

Union to give employer 48 hrs written notice prior to entering premises;

Meetings must take place during lunchtime / after working hrs & for max 2 hrs & in canteen / agreed place; and

Unions entitled to 2 meetings / month to recruit / communicate with members

S13 of LRA:  Deduction of union subscriptions / levies:

Grants stop order facilities to unions that are registered & represent the majority of employees

Member authorises employer in writing to deduct subscriptions from his salary

Employer must pay subscription over to union on / before 15th day of following month

Member may revoke authorisation on 1 m (if public service employee, then 3 m) written notice to union & employer

Employer to furnish following when making pmt of deductions to union:

List of members from whose salaries deductions made;

Details of amts deducted & paid over & period to which they relate; and

Copies of all members written notices / revocation of authorisation

S14 of LRA:  Trade Union Reps:
	Trade Union Reps
	Trade Union Officials

	Employees of particular employer & rep union in workplace where he’s employed
	Employees of union & perform duties for union


Members of registered union that represents majority of employee entitled to elect rep if union has at least 10 members 

Purpose = to represent interests of members – (they’re part of workforce & spend working days in workplace) – in the best pozi to rep union in workplace & relay info about workplace to union

Also assists members with work related problems

No. of reps depends on no. of members:

10 – 50 members:
2 reps

+1000 members:
12 reps / first 1000 members + 1 rep / 500 thereafter

Max no. of reps
:
20

Nomination / terms of office / removal from office governed ito union’s const

Functions of rep:  

Ass & rep employee, when requested, in grievance & disciplinary proceedings;

Monitor employer’s compliance with workplace related provisions of any law regulated T&C’s of employment & any collective agmt that binds employer;

Report alleged contravention to employer, union & responsibly authority / agency; and

Perform any other function agreed to btw union & employer

S15 of LRA = entitled to reasonable leave during working hrs to perform functions / be trained re performance of functions (subject to agmt with employer re conditions imposed to prevent unreasonable disruption of work due to absence of rep – if such agmt cannot be made then award shall be made ito S21 of LRA)

Not entitled to enter into collective bargaining with employer unless agreed

S16 of LRA:  Disclosure of information:

Applicable only to registered unions which represent majority of employees

	Info to be disclosed to trade union reps
	Info to be disclosed to trade unions themselves

	To allow rep to perform functions effectively
	To allow union to engage effectively in consultation / collective bargaining

	Must be link btw info required & function of rep
	Info required must relate to context of process for which it is required; and

Employer must be involved in / about to start consultation / bargaining with union


Info which need not be disclosed:

Legally privileged info (communication btw legal rep & client)

Disclosure prohibited by any law / court order

Of such a confidential nature that disclosure will cause substantial harm to employer / employee (if employer regards such info to be confidential, it must notify union of this fact)

Pvt & personal info re employee, unless employee consents to the disclosure / possible to disclose info w/o disclosing identities

Disputes re disclosure of info must be referred to:

 CCMA through conciliation – if unresolved – then refer to

CCMA for arbitration:  commissioner decides if info required is relevant –

If not relevant:  no order is made

If relevant, but legally privileged / prohibited:  no order is made

If relevant, not privileged / prohibited but confidential / pvt personal info:  commissioner has discretion to make order by balancing harm disclosure likely to cause employer / employee against harm failure of disclosure likely to cause union rep in exercising its functions / union when consulting / negotiating

If order is made, commissioner may order disclosure to be made on terms that would limit harm to employer / employee

If history of breach of confidentiality in the workplace, commissioner may refuse to order disclosure

3 WAYS A TRADE UNION CAN ACQUIRE ORGANISATIONAL RIGHTS =
1. Collective Agreement = S20 of LRA

· Union approaches employer to request it grants these rights + employer agrees -

· Collective bargaining agmt takes place + rights are granted + exercised ito this agmt

· Does not matter how representative union is in workplace
2. Bargaining Council = S19 of LRA

· Union must be registered + be a party to a council

· Obtains right of access to workplace + deduction of union membership subscriptions re all 
workplaces that fall in jurisdiction of council

· Does not matter how representative union is in workplace
3. Procedure ito S21 of LRA

· Union can refer to CCMA if employer refuses to grant all / some rights upon request by union

· CCMA will attempt to resolve dispute through conciliation

· If still unresolved – CCMA will resolve dispute via arbitration + its award is binding

PRECONDITIONS FOR ACQUISITION:

Must be a registered trade union / two or more registered trade unions acting together 
Representativeness = whether on its own or acting with other unions – same principles apply

· Majority Representation:  Union represents majority of employees in the workplace


Organisational rights that depend on majority rep:  to elect union reps + disclosure of info

· Sufficient Representation:  norm is 30%, but still decided on case-by-case basis = factors include:

· Nature of the workplace + industry involved

· Presence / absence of other unions with membership in the workplace

· UPUSA:  CCMA extended right to access + deduction of subscriptions to union which represented 7 / 31 because was only union in workplace + present from employer’s inception = current low level rep was due to high labour turnover + union capable of recruiting majority

· Marley:  CCMA refused organisation rights to union with 42% rep because there was another union (rep 56%) employer had long association with it – both unions were affiliated to COSATU: to grant applicant organisational rights could lead to unnecessary increase in unions + conflict

· Sheraton Textiles:  CCMA granted right to access + deduction of subscriptions to union with 30% rep – rigid numerical formula conflicts with intention sufficient rep = union was at workplace for + 10 yrs + memberships were 30 – 40% = significant number.  Had employer granted organisational rights earlier, relationship btw employer + union may have been more constructive than currently = stop order facility easier for employer with sophisticated financial systems, however, right to access may be limited to prevent undue disruption of work

· NUMSA:  CCMA considered if diff degrees of “sufficient rep” could be set for different organisational rights = must be very special circumstances to distinguish btw granting of such rights + if arbitrator was prepared to grant one of these rights, he’d have to show special circumstances to justify refusal to grant any others = in the past commissioner prepared to grant stop order facilities to unions with low degree of rep
· Once employer grants org rights to union with low rep, it cannot argue that another union seeking org rights must have 30% rep = must treat unions equally 
· Organisation of Labour Affairs:  CCMA ordered employer to grant access + stop order facilities to union with low rep because rights granted to other unions with lower rep

· Group 4 Falck:  similar approach as above case was adopted

“Workplace”

· Public sector =

· Determined ito Public Service Act / demarcated by Minister for Public Service & Administration – i.e. national department / provincial administration or department / organisational component 

· Private sector = 

· Determined ito S213 of LRA = 

· Place(s) where employees of employer work 
· If employer conducts 2/more operations that are independent of one another due to their size, function or organisation, the place(s) where employees work ito each independent operation constitutes a workplace for that operation

· CCMA unwilling to accept geographically distinct places as separate workplaces = business as a whole must be considered as 1 workplace + onus is on party alleging fragmentation
· Speciality Stores:  Failure of sufficient prove by union led LC to find diff stores are not diff workplaces

Procedure must be followed:
Union to request employer in writing to exercise one / more organisational rights + must specify:

· Workplace it wants to exercise these rights;

· Reps of the union in that workplace

· Rights union wants to exercise; and

· Manner it wants to exercise these rights

· Must attach copy of its certificate of registration

30d - parties meet to conclude collective agmt to regulate exercise of rights

Employer refuses because of dispute re workplace / degree of rep = CCMA conciliation:  Conciliation fails –arbitration.  Note: CCMA cannot deal with dispute if union failed to comply with S21 procedural reqs
Commissioner can make inquiries, conduct a ballot and take all other info into account in deciding if a union is representative - Once actual no. of members established, Commissioner must seek to minimise increases in union rep in workplace + financial / admin burden of req employer to grant to more than 1 union

Commissioner must consider:

· Nature of workplace; rights requested + sector workplace is situated; and

· Organisational history at workplace / any other workplace of employer

Employer can approach CCMA to withdraw organisational rights if of opinion union no longer rep = only applies if rights originally granted tio an award of commissioner ito S21


Rights granted by collective amt = employer can terminate agmt + union may use S21 to regain them

ORGANISATIONAL RIGHTS + STRIKES = S65 of LRA
· Union that would otherwise have the right to refer dispute re organisational rights to arbitration permitted to strike in attempt to force employer to grant these rights

· If strike unsuccessful = union loses right to S21 procedure 1 yr from date of notice of intention to strike

· National Union of Metalworkers & Others:  Employer prepared to grant rights of access + stop-order facilities to union with less than 50% rep, but unprepared to recognise union’s shop stewards –Since it did not enjoy majority rep + could not compel employer to grant this right, union gave notice of intention to strike – CC:  although S21 is unavailable to union not sufficiently rep, nothing prevents it from pursing org rights through collective bargaining = union permitted to strike ito LRA
UNIT 15 – COLLECTIVE BARGAINING
Process whereby 1 / more trade unions engage in negotiations with 1 / more employers / employer’s organisations, with the purpose of regulating T&C’s of empl or matters of mutual interest:  i.e.:
· Plant / Factory Level Bargaining:  takes place at level of individual / single factory, office / mine re certain cats of employees

· Enterprise Level Bargaining:  takes place at level of all factories / branches of a single employer re specified cat of employees = takes place with one/more unions
· Industry Level Bargaining:  takes place between one / more unions + employers (usually rep by employers’ organisation) active in specific industry = takes place btw bargaining councils

· Or combination of above

· No legally enforceable duty on employer to collectively bargain with trade union 

· Role of collective bargaining firmly supported by LRA as mechanism for regulating T&C’s of empl + resolving disputes + LRA encourages + promotes collective bargaining by:

· Protecting right of employees to form / join / participate in trade union activities;

· Enabling unions to obtain org rights which assist in persuading / forcing employer to bargain collectively with it;

· Permitting employees to strike to force employer to negotiate with them;

· Regulating collective agreements to make collective bargaining more effective; and

· Extending scope of collective bargaining to sectors not previously covered by LRA, esp. State employees

· Possible for more than 1 collective agreement to apply to specific employer + its employees

	Employees side
	Employer’s side

	Conducted by one, two / more trade unions, participating together
	Single employer / joint employers / employers’ organisation


Scope:
· T&C’s of empl

· Organisational rights

· Grievances (dismissal / promotion / demotion)

Outcomes:

· Formalising of an agreement in collective agreement

· Strike action (depending on whether it is possible ito process for dispute resolution required)

· Arbitration

Definition (S213 of LRA):  
Written agreement re T&C’s of empl / any other matter of mutual interest concluded by one/more registered trade unions, on the one hand and, on the other hand –

· One / more employers;

· One/more registered employers’ organisations; or

· One / more employers and one / more registered employers’ organisations

· Agmt need not be signed by the parties / be contained in one single document

· Only registered unions can be parties to agmt

· Agmt falls out of scope of LRA & not enforceable ito LRA if union is unregistered

· Single employer can conclude agmt – but single employee cannot = due to inequality of power:

· Davies & Freedland = employee normally has no social power whereas individual employer is a collective power = if a collection of employees negotiate with an employer = a negotiation btw collective entities, both of which are bearers of power
Binding effect (S23 of LRA):  Collective agmt binds =

· Parties to agmt = 
· Trade union + employer / employers’ organisation 

· A party to the agreement & the members of every other party to the agreement in so far as provisions of agmt is applicable btw them 

· Trade union members & members of employers’ organisation = 
· Union + organisation negotiate agmt to create rights & obligations for their respective members – only applies to collective agmts btw unions & employers’ organisations entered into outside bargaining councils
· Employees who are not union members = 
· Employer applies same COE to all employees within the workplace / class of workers rep by union – requirements to be met:  
· agmt must expressly state that it binds such employees;
· employees must be expressly ID’d in the agmt; and 
· trade union(s) who concluded agmt must rep majority of employees working in the workplace

Durations of agreements & obligations (S23 of LRA):

· A member of union / organisation will be bound by collective agmt entered into by that union / organisation if that person is a: 

· Member of union / organisation at time agmt becomes binding
· Member of union / organisation after agmt became binding

· If T&C’s of collective agmt different to COE = collective agmt incorporated into + amends COE 
· S199 of LRA:  Employer & employee may not enter into COE which:

· Permits employer to pay employee remuneration less than that prescribed by collective agmt;

· Permits employee to be treated in a way / granted any benefit less favourable than prescribed by collective agmt; or

· Waives application of any provision of collective agmt to that employee

Any provision of COE which purports to permit / grant any above prohibitions is invalid

Period of Validity

· Cannot escape binding force of agmt by resigning from union / organisation

· When becoming a member it accepts that union / organisation can act / has acted on member’s behalf in collective bargaining process

· Terminated by:

· Giving reasonable notice to other parties

· In terms of termination provision in agmt itself

· Obligations in collective agmt become part of COE + continue to exist after collective agmt terminates + must be complied with unless collective agmt itself envisages that its termination will also lead to termination of obligations or COE altered by another collective agreement / parties agree otherwise

· If COE doesn’t regulate issue regulated by collective agmt = provisions of collective agmt become part of COE + remain even after collective agmt lapses
· If COE is less favourable than collective agmt = COE is invalid = provisions of collective agmt become part of COE + remain even after collective agmt lapses

· If COE contains more favourable provision than collective agmt:  where applicable – collective agmt must vary COE as soon as it becomes binding (see example on pg 285 of textbook)
Disputes (S24 of LRA):

· Parties must first attempt to resolve dispute via conciliation;

· If that fails – arbitration

· Every collective agmt must contain dispute resolution procedure for disputes re interpretation / application = if no provision - refer to CCMA

· If party frustrates dispute res procedure & dispute is re interpretation / application of agmt – can be referred to CCMA 
· Such a dispute may not be the subject of a strike / lock-out because it can be resolved via arbitration

UNIT 16 – STATUTORY BARGAINING FORUMS
Requirements for establishment of bargaining council:
1. Parties must adopt a constitution (which presupposes that parties agree to establish a council & content of const) and then

2. Application must be made for registration, and if successful, council is registered
Jurisdiction (aka “registered scope):  exercise functions only to industry and area they are registered for

· Specific type of industry; and

· Specific geographical area

Councils may operate parallel to each other – i.e. same industry but diff geographical areas; OR diff industries but in same geographical area

Functions:

· Resolve disputes within its area of jurisdiction; and

· Serve as a collective bargaining forum re area & industry for which it is registered

· Exercised in council’s jurisdictional area, irrespective if parties to dispute not parties to bargaining council

Dispute resolution:

· If parties to dispute are also parties to council = procedure followed ito council’s const

· If one/ both parties to dispute is/are not party to council, but dispute falls in sector / area of council’s jurisd = procedure is conciliation & arbitration by council / accredited agency (acting on council’s behalf)

· If there’s a council with jurisdiction & conciliation unsuccessful – nature of dispute determines if dispute stays with council for arbitration / if it’s referred to LC for adjudication

Bargaining Council Agreements:

· Also a collective agreement

· Provides mostly for minimum COE + plant-level agreements regulating (higher) T&C’s of empl

· Mostly applies to a certain employer, however, exemption may be granted

Statutory councils:

· Exception to general statement that LRA doesn’t enforce, but encourages, collective bargaining

· Agmts reached in statutory councils have same binding effect as bargaining council agreements

UNIT 17 – STRIKES AND LOCKOUTS
Summary of discussion below:

· Did their actions comply with definition of a strike / lock-out?
· Strike / lock-out allowed (not prohibited)?

· Was correct procedure followed?

	Answer to all is YES = PROTECTED
	Answer to all is NO = UNPROTECTED 

	Employer can get interdict
	

	LC can order just + equitable compensation for any loss attributable to an unprotected strike / lockout
	

	Fair ground for dismissal
	Can only dismiss employee for misconduct / operational reasons


The law plays a limited role in protected strikes –

Afrox:  courts are to refrain from intervening in protected strikes + influencing outcome of power play inherent in a strike – intention of this is to allow parties some measure of control over their own destiny
Although strikes are meant to hurt the employer economically, the law will intervene at a certain point + allow employer to dismiss strikers for economic reasons even if strike is protected
International Labour Organisation (ILO):  

· Draws up conventions = 2 NB conventions signed by SA:

1. Freedom of Association and Protection of Right to Organise; and

2. Right to Organise and Collective Bargaining 
· Signing convention binds SA + SA legislation is expected to reflect + not conflict stds set 
LRA doesn’t afford employers right to lockout – they only have recourse to a lockout – because bargaining powers of employer + employees unequal

Limitations on right to strike + to have recourse in LRA in interests of employers / employees / public:
1. Limitations which arise from the definition of a strike + a lockout

2. Substantive limitations (prohibited because of parties involved + nature of services rendered by these parties
3. Procedural limitations

Definition of a strike: 3 elements which must be present simultaneously:
Prescribed nature
· Complete cessation not required - partial stoppage sufficient = can strike effectively while still on premises “doing” work

·  “Work” in previous definition of “strike” in LRA = work contractually obliged to do = if employees refused to work voluntary overtime - action was not a “strike” + employer could not rely on any relief due to an illegal strike = this changed...

· Current definition of strike in LRA – “work” includes any overtime ban (provided it‘s legal + within limits of BCEA)

· SA Breweries:  employees worked voluntary OT + engaged in an OT ban which caused Brewery financial loss = held:  OT ban did not constitute strike ito definition in previous LRA – note:  if brought after new LRA – unions actions would’ve constituted strike action ito definition of a strike
4 types of action could constitute a strike:
1. Complete refusal to work

2. Partial refusal to work (perform some duties but refuse to perform all of them / work at certain times, but not at other times)

3. Retardation of work (i.e. go-slow = work at reduced pace / work-to-rule = perform duties in strict accordance with their COE’s + do no more than minimum required)

4. Obstruction of work (affect production– i.e. unload supplies in a way that prevents trucks from leaving timeously for deliveries)
Concerted / collective action
· Employee cannot strike on his own – “by persons” = combined efforts + actions to bind them together for a common purpose
· Can include dismissed employees and/or employees of other employers (secondary strikes)

Purpose

· To remedy a grievance / resolve a dispute re any matter of mutual interest btw employer + employee 
· Floraline:  employer approached LC to interdict a refusal by employees to work on basis that this refusal constituted an unprotected strike – held:  action did not constitute a strike because it didn’t appear to have been conducted for a specified purpose = employer was unsuccessful in applying for interdict

· Includes action committed by persons employed by different employers = i.e. secondary (“sympathy strikes’) = employees of one employer (B) take concerted action in support of primary strike by other employees striking against their own employer (A)

· Matters of mutual interest = 

Rand Tyre & Accessories:  a matter calculated to promote well-being of trade concerned = 
· Examples = T&C’s of empl / workplace + job security /Health & Safety issues / Dismissal / Negotiation of disciplinary / grievance / retrenchment procedures

· S65 of LRA = granting of organisational rights

· S64 of LRA = if employer must negotiation with union / appropriate level / forum 
· Limitations re “matter of mutual interest” =

· Political issues – i.e. Governments increase in VAT = demand is not addressed to State as employer)

· Unlawful demands:  i.e. demands that employer:

· Enter into collective agmt that discriminates on basis of race / sex

· Enter into closed shop agmt that doesn’t comply with LRA

· Arrange working hrs / work practice in contravention of BCEA / health & safety stds

· Dismiss snr manager in contravention of unfair dismissal provisions of LRA

DEFINTION OF A LOCK-OUT: 2 elements which must be present simultaneously =

(Concerted activity n/a = single employer can instate a lockout)

Action taken

· Excluding employees from employer’s workplace (i.e. closing entrance + denying access), normally accompanied by employer refusing to pay = S67(3) of LRA:  employer not obliged to remunerate employee for services not rendered during protected strike / protected lock-out

· Offensive lock-out:  employer decides to lock employees out – employees will not be able to work + will forfeit their salaries

· Defensive lock-out:  employees first decide to go on strike + in response to that strike employer locks them out (best way for employer to counter partial strikes)

· No such thing as a lock-out of a single employee:  Schoeman:  salesman prohibited from returning to work because he refused to accept a reduction in commission – held:  lock-out cannot be affected against a single employee –employer’s action was a breach of employment contract + contravened the BCEA 
Purpose of the action

· To compel employees to accept a demand re any matter of mutual interest btw employer + employee 
· Where employer excludes employees from premises so as to soften them up prior to an envisaged strike = not a lock-out because employer not making demand re matter of mutual interest

NB of above definitions:

· If action doesn’t fall within definition of strike / lock-out = it won’t be regulated by LRA + if it constitutes a breach of contract / delict it could lead to a claim for damages / granting an interdict + if employee guilty of such conduct – he could be dismissed for misconduct
· If action falls within definition of strike / lock-out = it will be protected against liability if it complies with requirements of LRA for protected strike / lock-out
S65 of LRA prohibits strikes & lock-outs in following instances:
1. Binding collective agmt prohibits strike / lock-out about the issue in dispute = this prevent parties using strikes / lock-outs when they restricted this right themselves

2. Bound by agmt in which issue in dispute must be referred to arbitration

3. Dispute must be referred to arbitration / LC – i.e. 

Disputes to be referred to arbitration:  

· Unfair dismissals for misconduct / incapacity / constructive dismissal 

· Employee doesn’t know reason for dismissal / unfair labour practices

Disputes to be referred to LC for adjudication: 

· Dismissal for operational requirements (some cases must be referred to arbitration) 

· Automatically unfair dismissals

· Infringements of freedom of association

Ceramic Industries:  Dispute referred to CCMA by employer for order interdicting strike on basis employees were prohibited from striking because issues in dispute had to be referred to arbitration / LC - threat of strike was, inter alia, re alleged harassment of shop stewards = harassment amounted to victimisation + contravened LRA = matter “justciable” (LC had jurisdiction to deal with matter) by LC + it could not form subject matter of legitimate & protected strike

Employees & union have a choice to strike / refer dispute to arbitration / adjudication when:

· Organisational rights disputed:  

· If union decides arbitration – decision of arbitration is final & bdinign on parties

· If union decides to strike = union & employees lose right to arbitration 12 m from date of notice of strike

NUMSA:  CC held that unions which don’t have required degree of representivity to acquire organisation rights through arbitration ito LRA may strike in support of a demand for such rights

4. Dismissals for operational requirements = Employees can strike if significant no. of employees involved

5. Employees engaged in provision of essential / maintenance services:  provision of services extremely NB to proper functioning of society / future of employer

· Essential service = 

· If interrupted, life / personal safety / health of population endangered (hospitals / water supply services / telephone & electricity services / air traffic control services)

· Parliamentary service 

· SAP services

Non-essential services = harbour services / aircraft repairs / banking / agriculture / teaching / mining / petroleum industry / transport

(S72 of LRA:  employers & unions can conclude collective agmt ito which employees in essential service who don’t provide minimum standards may strike / be locked out = employees who provide minimum services not permitted to strike + T&C’s of employment determined ito outcome of strike by part of workforce not engaged minimum service w/o being subject to arbitration)

· Maintenance service =

· If interrupted causes material physical destruction to any working area / plant / machinery

· Employer & union can agree that certain services will be maintained during strike 

· Essential Services Committee (ESC) can define type of service as maintenance 

· Employees may be prohibited from striking / being locked out + required to provide maintenance while rest of workforce strikes, if part of employer’s business designated / agreed to be maintenance service – employer not permitted to use replacement labour in any part of business during strike

6. Award has been made re dispute:  once dispute subjected to arbitration- award that follows is final & binding = disputing parties shouldn’t be allowed to take further action to obtain diff result:  I.E:  awards of =

· CCMA

· Private arbitrations conducted outside parameters of LRA ito CL / Arbitration Act

7. Issue in dispute regulated by collective agreement:  parties must be bound by terms of settlement in collective agmt + shouldn’t be allowed to attempt to obtain more favourable outcome through strike / lock-out

8. Issue in dispute regulated by a determination (collective agmts of statutory councils made binding by Minster of Labour on parties within jurisdiction of such council) = i.e. bound by determination made by Minister on advice of Employment Conditions Commission

9. There must actually be a dispute in existence = i.e. Strike unprotected if dispute has been resolved through parties entering into collective agmt

City of Jhb Metro Muncipality:  union called strike because employer failed to comply with its demands – court prepared to interdict strike on basis that some disputes had not been referred to employer & as such, deadlock not reached = no disputes existed re these issues
LRA’s limitations on right to strike must comply with limitation clause 36 of Const

PROCEDURAL REQUIREMENTS FOR PROTECTED STRIKE / LOCK-OUT
Firstly:  Referral of dispute to concilliation  

· Dispute must be referred for conciliation to bargaining / statutory council with jurisd over sector + are in which dispute arose for conciliation = If there’s no bargaining / statutory council with jurisdiction = refer to CCMA 

· Conciliators to who dispute referred to will attempt to assist parties to resolve dispute

If conciliation fails / 30d lapsed since receipt of referral =

Secondly:  Prior Notice  

48 hrs written notice must be given of commencement of strike / lock-out (7d notice if state employer)
Notice makes it possible for employer + employees to prepare of impending strike / lock-out

	Proposed strike
	Proposed lock-out

	· Given to employer 

· If dispute re collective agmt to be concluded in bargaining / statutory council = given to that council
· If employer is member of employers’ organisation that’s party to dispute, given to employers’ organisation
	· Given to trade union that’s party to dispute, otherwise to the employees concerned

· If issue in dispute re collected agmt to be concluded in bargaining / statutory council = given to that council


LRA does not stipulate what info must be in notice = it only stipulates it must be in writing
· Ceramic Industries:  employer argued notice to commence strike contravened LRA because it didn’t stipulate exactly when strike was to commence – held court shouldn’t be unduly technical when assessing validity of notices to commence strike = notice did specify strike would commence any time after 48 hrs from date of notice + as such, applicant had 48 hrs to prepare for imminent strike – there was at least substantial compliance with LRA...on appeal:  LAC held notice didn’t comply with LRA since employer’s business operated on a shift system which necessitated exact notification of commencement of strike – the language & purpose of LRA require that a specific time for commencement of proposed strike be set out in the written notice 
· Western Platinum:  held notice which stated strike would commence on “Wednesday, 145 March on or before 15h00” was sufficient compliance because notice indicated date of commencement + gave indication of the time

· Public Servants Association: held unnecessary to include info re subject matter / nature / duration of strike – there’s no stat limitation on duration of strike actions – uncertainty of duration adds to effectiveness of strike
Participation / Representation in conciliation process:  Employees who referred dispute to CCMA / bargaining council / who were members of union that referred dispute on their behalf – 
· Can also apply to employees not members / inside bargaining unit =
· Afrox:  employees who were members of union decided to embark on strike action to support members employed in another factory of same employer = court refused to grant employer interdict = all requirements for protected strike were met – union entitled to call all its members who worked for that employer out on strike
· Chemical Workers Industrial Union:  employer & union involved in dispute re wages to be paid to employees falling in agreed bargaining unit – union sought to call out on strike its members who fell outside this bargaining unit = held:  non-bargaining unit employees entitled to embark on protected strike action as well
· SATAWU & Another:  held employees who weren’t members of union which had referred dispute to conciliation could also embark on protected strike action
Right to strike at later stage not lost provided delay is not unreasonable:
· Tiger Wheels:  strike still regarded as protected despite delay of 3 d in commencing

· Western Platinum:  held a delay of 1.5 yrs may render dispute stale + unprotected after taking into consideration that for over 1 yr union never expressed a serious intention to strike
· Public Servants Association:  held mere fact that there’s delay doesn’t itself imply delay is unreasonable – all circumstances must point to intention to waive / abandon right to strike = in this case LC concluded delay of 19 m was not unreasonable in the particular circumstances because there was no evidence of any over act which showed union waived / renounced its right to strike

Workers have right to suspend strike + then resume it later w/o having to give further notice of resumption – subject to right of employer to refuse to allow employees back at work / lock them out = if employer allows them back –employer entitled to undertaking by employees that notice will be given if strike resumed in future

Thirdly:  Refusal to bargain disputes
· Refusal to recognise a trade union as a collective bargaining agent; or

· Refusal to agree to establish bargaining council; or

· Withdrawal of recognition of collective bargaining agent; or

· Resignation of party from bargaining council; or

· Dispute re appropriate bargaining units / levels / subjects

· First be referred to conciliation = if unsuccessful – refer for advisory arbitration award – advises how dispute should be settled –doesn’t bind parties (usually losing party cannot ignore award due to industrial relations) = If award is against union / employer decides to ignore it = union / employer may give notice of commencement of strike / lockout
A pre-strike ballot is no longer a precondition for a protected strike ito LRA – however – still NB fi union members refuse / fail to take part in strike + union wishes to discipline them
Strikes & operational requirements dismissals:  LRA gives employees option when dispute re operational requirement dismissals = strike or refer to adjudication / arbitration provided that:
· Employer employs +50 employees + more than a certain no. of employees are dismissed;

· Substantive fairness only can be challenged (challenge of procedural requirements must be referred to adjudication / arbitration);
· Procedural requirements must be met; and
· Employees cannot later challenge substantive fairness of dismissals through adjudication / arbitration

WHEN S64 PROCEDURES NEED NOT BE COMPLIED WITH:
1. Parties are members of council + dispute has been dealt with by that council ito its constitution

2. Employer + union have collective agreement in which they agreed to procedures to be followed prior to embarking on protected strike / lock-out – compliance with these procedures renders strike / lock-out protected

· Columbus Joint Venture:  would-be striker can choose to comply with LRA / procedures laid down in agmt + are not obliged to choose btw the 2 if there’s an overlap = once would-be strikers have complied with LRA, even if they were trying to comply with agmt, they would be entitled to strike + strike would be protected

3. Employer embarks on unprotected lock-out – employees can strike w/o complying  /

Employees embark on unprotected strike – employer can embark on lock-out w/o complying 

4. Employer acted unilaterally by introducing changes to T&C’s of empl / intends / proposes to do so = 
· Employees / union can refer to council within jurisdiction / CCMA for conciliation + at same time require employer to refrain from implementing change / restore T&C’s that applied before change  

· Employer must comply in 48 hrs of service of referral on employer + maintain / restore status quo 30d from date of referral of dispute to council / CCMA (during this time conciliation process will try to resolve dispute)

· If employer doesn’t comply – employees can embark on protected strike
· 
Staff Association for Motor & Related Industries:  employer sought to amend benefit scheme – union gave employer notice ito LRA but employer indicated it intended to proceed & unilaterally implement new scheme – held:  benefit formed part of employee’s T&C’s of empl + conduct of employer contravened LRA = granted interdict prohibiting employer from unilaterally implementing amended scheme (presumably for 30 d)since  employees / union are also able to interdict employer from acting unilaterally 
SECONDARY STRIKES
· Still a strike as defined in LRA
· Employees of one employer take concerted action in support of a strike by other employees against another employer
· Excludes a strike in pursuit of a demand that has been referred to a council if the striking employees, employed within the registered scope of the council, have a material interest in that demand (i.e. if a wage dispute arises btw unions party to a bargaining council + employers presented on that council – a strike by employees usually forces their own employer and other employers to comply with their demands)

Requirements:

1. Primary strike must comply with procedural requirements for protected strike + prohibitions on industrial action
2. 7d prior written notice to be given to secondary employer to allow it the opportunity to exert pressure on primary employer 

3. If strike action re dismissals for operational reasons – 14d prior written notice must be given + Commissioner of CCMA can be appointed to attempt to resolve dispute btw secondary employer + union who gave notice of secondary strike –this doesn’t affect employees’ right to embark on strike in expiry of 14d notice

4. Nature & extent of secondary strike must be reasonable re possible direct / indirect effect it may have on business of primary employer – LC can consider proportionality of proposed secondary strike by weighing up potential effect of secondary strike on primary employer against potential effect on secondary employer

Most common situations:

· Secondary employer supplies goods / services to primary employer (see eg on pg 325 of textbook)

· Both employers are part of same group of companies

Sealy:  employers of same holding company applied for order to restrain union from promoting / inciting / instigating proposed secondary strike at businesses of employers = argued LRA had not been complied with – held:  there had to be some relationship / nexus / link btw primary employer + secondary employer for secondary strike to have a possible direct / indirect effect on business of primary employer to make nature & extent of secondary strike reasonable –a common shareholder doesn’t constitute sufficient connection btw various employers – but in this case, one employer was customer of primary employer – there was a strong enough link to conclude secondary strike complied with LRA
LC is fairly flexible = will declare strike to be a secondary strike even if its only prima facie satisfied that there may possibly be such an effect
Secondary employer can approach LC if it feels requirements for secondary strike not complied with + apply for interdict to prohibit / limit secondary strike – if requirement of reasonableness ends up in dispute – any party to dispute, or LC itself, can request CCMA to appoint suitably qualified person to conduct an urgent investigation to assist Court in determining if reasonableness requirement has been met – investigator must submit report to LC as soon as possible + report must be considered before order made to prohibit / limit the secondary strike
LEGAL CONSEQUENCES OF PROTECTED STRIKES & LOCK-OUTS:

Protection against CL Civil Liability:

· ITO CL, employer entitled to institute civil proceedings against employees / unions to claim losses as a result of strike action on the basis that they have committed a breach COE by refusing to work =
· This undermines the whole purpose of the strike + for this reason – LRA grants striking employees + their union immunity from civil liability

· Same applies to lock-outs:  strikers may not institute civil action against employer for losses in the event of lock-out

Protection against dismissal:

Black Allied Workers Union:  if employer could dismiss strikers:

· Strike would have no / little purpose
· Rights of employment of strikers would be jeopardised

· Create opp for employer to take disciplinary action against strikers instead of serving as a function to collective bargaining
LRA provides that if employer dismisses employee for participating in protected strike / conduct in contemplation or furtherance of a protected strike will be automatically unfair

Above provision is limited = even where employees participating in / supporting protected strike – employees may be dismissed for either:

1. Misconduct committed during the course of the strike (i.e. assault / intimidation / malicious damage to property)
Employer must ensure dismissal is fair ito statutory requirements for fair dismissal for misconduct

CEPPWAWU:  employer does not have to wait until protected strike has ended before it can institute disciplinary enquiry for acts of misconduct during a protected strike

2. Employer’s operational requirements
Continued strike would lead to economic viability of employer being prejudiced unduly
· Is there a genuine operational requirement / is employer simply attempting to dismiss workers where it otherwise couldn’t?

· What degree of prejudice should be suffered by employer prior to there being a genuine operational requirement?

· Where must balance btw interest of employer in attempting to run profitable business + employees right to strike be struck?

National Union of Metalworkers of SA:  relevant factors cannot be captured in single formula:  ultimate determinant = fairness to both employer & employee = some factors include:
· Rationality of conduct of parties

· Flexibility + good faith of parties

· Cause, purpose, continued “functionality” of strike

· Financial + economic repercussions of strike + dismissals + ability of parties to absorb harm done 
· Duration of strike (actual + anticipated)
If an act in contemplation / furtherance of strike / lock-out constitutes a criminal offence, the striking employees / employer will not enjoy immunity against civil proceedings

PAYMENT OF REMUNERATION

CL rule “no work, no pay” is confirmed in LRA

· Reason:  COE is reciprocal – pmt by employer depends on employee tendering proper performance

· Employers don’t have to pay remuneration for services not rendered during strike / lockout / go-slow = “remuneration” includes benefits (i.e. housing subsidies) + contributions paid (i.e. medical)

· One exception:  if remuneration includes pmt in kind in the form of accommodation / providing food / basic amenities of life – employer cannot stop this pmt during strike / lockout / go-slow if employees requested that it continues = employer may recover monetary value by legal proceedings in LC (it cannot merely subtract money from salaries)

LEGAL CONSEQUENCES OF UNPROTECTED STRIKES / LOCK-OUTS

DISMISSAL OF STRIKERS

Participation in unprotected strike does not necessarily justify dismissal = dismissal only fair if substantially + procedurally fair

Substantial fairness:
Code of Good Practice (Sch 8 of LRA):

Fairness of dismissal of strikers who participated in unprotected strike must be evaluated:

· Seriousness of failure to comply with LRA:  contravention of prohibitions in S65 more serious than S64 procedures = if strike unprotected merely because of technical non-compliance with S64 + in absence of other factors, court could hold dismissal unfair

· Attempts made to comply with LRA:  i.e. employees genuinely believed strike was protected (not applicable if they were informed that strike was unprotected)

· If strike was in response to unjustified conduct by employer:  

· TGWU & Others:  employer withdrew transport it normally provided to employees from premises to their posts because it alleged vehicles were unsafe due to damage sustained during prior strike = employer informed workers that they had to make alternative arrangements to get to their posts or they’ll be dismissed – employees arrived at their posts, but were striking + were dismissed.  Held:  in absence of any other evidence that vehicles were damaged – the unreasonable + unjustified demand of employer re employees having to provide their own transport precipitated the unprotected strike + dismissals were unfair

· National Union of Metalworkers of SA:  employer’s provocative conduct in not paying bonuses due to employees meant dismissal was unfair

Other factors considered by the courts:

· National Union of Furniture & Allied Workers of SA: court considered =

· Unacceptable conduct of employees during course of strike; and

· Harm suffered by employer as result of strike

· Inconsistent disciplinary action = employer acts unfairly unless it can justify distinctions made + it can’t rely on warnings issued for individual misconduct to justify dismissal for collective misconduct in the form of strike

Procedural fairness:

Code of Good Practice (Sch 8 of LRA):

· Employer must contact union official as early as possible to discuss course of action it proposes to take

· Modise & Others AND Karras cases:  employer must provide employees with fair hearing before deciding to dismiss / not = should take place before ultimatum given to enable employer to establish facts, why employees are on strike + whether dismissal is appropriate sanction (hearing need not take same form as ordinary misconduct dismissals re individuals)

· Steve’s Spar:  The audi rule will have been observed if strikers / reps / union given fair opp to state case on why it cannot be said that they were participating in an illegal strike + why they shouldn’t be dismissed = depends on circumstances of each case including if there are any contractual / statutory provisions which apply = sometimes

· A formal hearing may be called for, whereas at other times, an informal one will do 

· Employer may send letter / memo inviting strikers / union / reps to make reps by given time as to why they shouldn’t be dismissed for participating in illegal strike + in response, they can send written reps / send reps to meet with employer + present their case in a meeting 

· Collective hearing may be called for, whereas at other times – individual hearings may be needed
· Employer must issue an ultimatum to strikers / union in a medium understood by strikers in a dialect they can understand – it must be clear & unambiguous that its expected of strikers to return to work by a specified date + time, failing which they will face dismissal

· Time should be long enough to enable workers to receive + digest ultimatum + hold meaningful discussions with union + take rational decisions

· Plaschem:  employer must give fair warning / ultimatum of  intention to dismiss so employees are afforded a proper opp to obtain advice + take rational decision ito course to follow – both parties must have enough time to cool off so that the effect of anger on their decisions is eliminated / limited

· Where it cannot be reasonably expected of employer to issue ultimatum – employer may summarily dismiss strikers

· MM&G:  if employees comply with ultimatum + return to work, employer not entitled to take disciplinary action against them for striking unless it reserved its right to do so

· National Union of Mineworkers & Others:  in certain circumstances it may be necessary for employer to hold further hearing to consider if employees complied with ultimatum – can be individual / informal and/or collective hearings

· Employer must comply with provisions of its disciplinary code & procedures, if made applicable to strike action
PICKETING:

Most NB form of conduct in furtherance of strike / opposition of lockout

· Striking employees and/or supporters station themselves at / near workplace + attempt to persuade other parties (i.e. non-strikers / customers / suppliers) not to enter / work at premises / do business with employer

· Picardi Hotels:  LC listed actions that legitimately form part of a picket –
· Standing outside gates of employer’s premises

· Hold / display / wave placards (what’s written on placards must not constitute criminal offence)
· Asking public / customers / those who have business dealings with employer + to refuse to deal with / suspend dealings with employer to support strike pending resolution of dispute which gave rise to strike

· Persuading persons employer seeks to employ as temp / replacement labour not to work for employer during strike 

· Singing / chanting / dancing in further of strike to draw public’s attention
Legal framework for regulation of picketing:
CL:

Hostile:  employer has civil remedies (damages / interdict) against picketers & picketers could incur criminal liability because actions amts to contravention of traffic laws + municipal by-laws

Const:

Protected by =

· S17 – everyone has right to assemble, demonstrate, picket + present petitions peacefully + unarmed
· S16(1) – protects FR of freedom of expression

· S18 – FR of freedom of association
Statutory:

Accepted as action in support of a strike + regulated by S69 of LRA & Code of Good Practice:  Picketing

Requirements for a picket to enjoy protected status:
S69 of LRA:
· Must be authorised by registered union

· Can be made by members of union + it’s supporters

· Purpose = to peacefully demonstrate in support of protected strike / in opposition to a protected or unprotected lockout

· Take place where public has access but outside premises of employer – may take place on employer’s premises only if permission has been granted by employer (such permission may not be unreasonably withheld)

· Picketing in support of secondary strike must also comply with above

· Will be protected if complies with above in same way as strike / lockout = employees + their unions  protected against interdicts + claims for damages + participating employees cannot be dismissed

· LC can determine if complies with above (usually when employer seeks urgent order from court for employees to comply with S69

Code of Good Practice:  Picketing = Guidelines for union + employer ito picketing rules:
Picketing rules:

Used when employer + union attempt to agree on picketing rules = if cannot agree = 
· Either party can approach CCMA to assist – if agreement still not reached – 
· CCMA commissioner empowered to establish rules with guidance of the Code

· If party fails to comply with agreement / rules established by commissioner – refer to LC for adjudication on urgent basis via an order requiring party to comply with the rules

Factors to be taken into account when attempting to agree on rules / when commissioner establishes rules:
· Nature of authorisation of picket by union + its service on employer

· Notice of commencement including place / time / extent of picket

· Nature of employees’ conduct during picket

· Number of picketers & their location

· Modes of communication btw marshals + employers + any other relevant parties

· Access to employer’s premises for purposes other than picketing (i.e. toilets / telephones)

· Conduct of picketers on employer’s premises

Picketing on employer’s premises:
If employer refuses consent to picket on its premises = union must call upon commissioner to determine whether refusal is reasonable =

· If he decides unreasonable – he can establish picketing rules that permits picketing on employer’s premises + can make it subject to whatever conditions he deems necessary = Code provides factors to take into account:

· Nature of workplace

· Situation of workplace

· No. employees taking part in picket inside employer’s premises

· Areas designated for picket

· Proposed movement of persons participating in picket

· Proposals by union to exercise control over picket

· Conduct of picketers

Shoprite Checkers:  union proposed employer adopt picketing rules to allow 20 workers to picket in-store – LC reviewed + set aside determination of commissioner that 6 workers should be permitted to picket in-store because commissioner didn’t first determine if employer’s refusal to allow in-store picketing was unreasonable before deciding picketing rules = CCMA has right to exercise its own discretion re picketing rules only once it has declared employer’s refusal to allow picketing unreasonable
NOTE:  Right to picket applies despite any laws to the contrary that regulate right to assemble

Manner in which picket must be concluded:

Registered trade union must appoint member / official as convenor to 
· Notify employer, police + public officials of intended picket = such notice to include that picket complies with S69, name, address + tel no of convenor, details of picket, date of commencement + location 
· Oversee picket 

On receiving above notice, employer must provide to convenor name, address + tel no of person appointed to represent employer in any dealings arising from picket

Union must also appoint marshals to oversee picket + give them tel no of convenor, union office + persons appointed to oversee picket in absence of convenor + must wear arm bands to ID them as marshals + must be instructed in law + picketing rules

Picketers conduct must be peaceful, unarmed + lawful = they may carry placards/chant slogans/sing + dance

Picketers cannot:

· Physically prevent public, customers, other employees, service provides from access to / to leave employer’s premises
· Commit unlawful acts = including, but not limited to any action which is / may be perceived to be violent

· Interfere with const rights of other persons

Code doesn’t impose legal obligations = failure to comply with Code doesn’t itself make anyone liable = intended only to provide practical guidance to employers + unions when negotiating + to commissioner when establishing picketing rules

UNIT 18 – PROTEST ACTION

· S77 of LRA grants employees right to participate in protest action where it’s instituted to promote / defend the socio-economic interests of workers, provided requirements set in this section are met
· Workers who participate in protest action enjoy same protections conferred on employees who engage in protected strike action (including civil immunity + dismissal of employees for participating in protest auto unfair)
· Protection against dismissal re participation in protest lifted if employee

· 
Takes part in protest / conduct in contemplation / furtherance of protest in breach of order of LC

· 
Otherwise, acts in contempt of order of LC made ito S77

Definition of protest action = S213 of LRA:
· Partial / complete concerted refusal to work / retardation / obstruction of work

· For purpose of promoting / defending socio-economic interests of workers

· But not for purpose referred to in definition of a strike

“Socio-economic interests of workers” not defined:

Government of Western Cape Province:  Legislature left determination of definition to court = capable of  range of interpretations from restrictive to liberal – on deciding whether educational reform is socio-economic matter re workers, court accepted that imbalances in educational system were direct result of past government policy + that workers do have general interest in educational issues + ensuring their children don’t suffer same ills they did as a result of policies of apartheid + concluded that educational reform was a socio-economic matter

Procedural requirements for protected protest action:

Protest action can have a profound economic + social impact on general public + national economy + because of this, S77 of LRA contains sequence to be followed prior to instituting protest action =
· Every employee not engaged in essential / maintenance service has right to take part in protest if:
· Called by registered trade union / federation of trade unions

· Union / federation served notice on National Economic Development and Labour Council) NEDLAC stating reasons & nature of protest action so as to inform NEDLAC what the matter is + enable parties to attempt to resolve matter at NEDLAC / appropriate forum in which parties are willing + able to participate
· Matter giving rise to intended protest was considered by NEDLAC / appropriate forum in which parties able to participate in attempt to resolve matter; and

· At least 14d before commencement, union / federation served notice on NEDLAC of intention to proceed with protest action

Business SA:  LAC held approach to protest action different to approach followed re strikes = exercise of right to protest must be restricted as little as possible:  extent of right to protest involves weighing up of that right, taking rights of employees, employers AND interests of public at large and, in this case, effect of national economy into consideration (unlike strikes where parties to collective bargaining are primarily restricted to employers + employees, not general public)
LC can grant order prohibiting protest even if above requirements met = order may restrain anyone from taking part in protest or may make a declaratory order = however, before making a declaratory order, LC must consider:

· Nature + duration of protest

· Steps taken by reg trade union / federation of trade unions to minimise harm caused by protest

· Conduct of participants in protest

If employee continues with protest action in breach of such an order made by LC – protection against dismissal is forfeited = will no longer be auto unfair + employee free to justify fairness of dismissal

If above procedural requirements not met = protest prohibited by order of LC = employees who participate (and their unions) expose themselves to claims for damages + may be fairly dismissed

UNIT 19 – WORKPLACE FORUMS

 To supplement (not replace) collective bargaining btw employers + unions

LRA:
1. Can only be established in enterprises employing +100 employees because small + medium enterprises do not have capacity to carry the cost burden imposed by establishment of such forums

2. Collective agreement has primacy (superiority) to establish workplace forum (statutory model can be imposed by commissioner of CCMA only if parties are unable to reach agreement on establishment of forum) = parties free to vary subject matter of consultation + joint decision-making ito collective agmt
3. Certain facilities must be extended to workplace forums

Note:  
Despite provisions of LRA - employers + unions permitted to establish body similar to workplace forum through which communication btw employer + employee can take place / in which participation in managerial decision making is made possible outside the ambit of the LRA

Workplace Forum’s right to consultation =

Employer must consult with workplace forum once it wishes to introduce proposal re matter which forum entitled to be consulted about ito LRA 

Disclosure of information =

Only info which will allow workplace forum to engage effectively in consultation + joint decision-making must be disclosed

UNIT 20 – DISPUTE RESOLUTION
	Disputes of right
	Disputes of Interest

	Referred to conciliation as a first step towards their resolution

	Interpretation / application of a right that already exists = employees / employers do not seek to create new rights, but seek to enforce already existing right where it’s felt that other party to employment relationship breached that right
	Creation of new rights = employees (or union rep them) seek to further their interest where there are currently no existing rights that they may enforce – employer demands forfeit in / downward adjustment to existing COE

	Examples:
Unfair dismissal / labour practices / discrimination / breach of COE
	Examples:

New / improved COE in general

	If conciliation fails –arbitration / adjudication
	If conciliation fails – collective bargaining process + use of economic power (strikes + lockouts)

	Outcome finally determined by an independent third party (i.e. CCMA commissioner / LC judge) after presentation of evidence + argument
	Law does not prescribe what outcome should be – but does regulate what parties may + may not do during bargaining process


Rights Disputes = sources and different causes of action:
Sources of rights:

· Labour legislation:  
BCEA / LRA / EEA

· Constitution:  

S9 [Right to equalit] + S23 [Labour relations rights]

· COE, as influenced by BCEA + collective agmts

· Administrative law:  
public servants = S33 of Const (Right to fair administrative action) + PAJA (Promotion of Administrative Justice Act)

Different rights contained in above sources 

· Mean diff things 

· Are enforced in diff ways 

· Remedies available differ
Employee may not rely directly on a Const right = 

Constitutional avoidance – where there’s ordinary leg giving effect to + interpreting a Const right, a person should firstly seek his remedy in that leg = employees will have to rely on EEA (interprets Const right to equality) and LRA + BCEA (interpret const labour relations rights)

Const still NB in guiding interpretation of leg + yardstick to measure constitutionality of leg

Employees + employers can choose to rely on contractual rights rather than rights contained in leg + HC retains jurisdiction (along with LC) to hear contractual disputes (confirmed in Fedlife Assurance)
Murray:  held employers have duty to deal fairly with employees = SCA made reliance on contract much more attractive 

Different views on whether public servants have a choice to rely on labour leg or admin law =

Chriwa:  majority ruling = employees must use labour leg

Lower courts have declined to follow Chirwa case / have construed impact of Chriwa narrowly = if employee relies on admin law – he can choose to approach the HC or LC – but where he has relied on labour leg – he must use dispute resolution ito labour leg

RESOLUTION OF RIGHTS DISPUTES ITO LABOUR LEGISLATION
Failures of the dispute resolution system before LRA =
· Industrial Court (IC) played central role

· Provided slow + inefficient relief

· Complex + technical = not user-friendly, relied on formal + technical knowledge + compliance with procedures

· Long delays + appeals from IC to LAC took long to be finally settled

· System became overburdened + parties turned to private dispute resolution agencies to resolve their disputes instead

· Many unnecessary strikes + other issues showed an almost complete breakdown in the labour dispute resolution system

· Old system had to be replaced by new statutory dispute resolution altogether
CONCILIATION
· A process whereby a conciliator (neutral 3rd party not involved in dispute) tries to assist parties to reach their own settlement of dispute
· Focuses on consent / agreement – conciliator does not impose settlement on the parties, but tries to get them to agree themselves to a settlement that’s mutually acceptable

· Compulsory – aggrieved party must, as a first step, refer dispute to bargaining council / CCMA

· Outcome is voluntary – parties do not have to agree to a settlement at conciliation

· Regulated by S135 of Conduct of Proceedings before the CCMA issued ito LRA

Procedure:

· Unfair dismissal disputes:  must be referred in 30d of date of dismissal

· Unfair labour practice disputes:  referral must be made in 90d of date of aged unfair practice or employee became aware

· Unfair discrimination claims:  must be referred in 6m after act / omission 

· If dispute referred after expiration of above time limits = an application for condonation must be made before conciliation can continue

· If dispute incorrectly referred to CCMA because it should have been referred to bargaining council – CCMA can either deal with dispute itself + charge a fee for doing so to the parties / refer dispute to bargaining council in which case date of receipt by CCMA will be date of referral to bargaining council

· Commissioner must be appointed to resolve dispute in 30d of receiving referring (parties may agree to extend this 30d period)
· Commissioner either uses:

· Mediation:  process whereby the 3rd party that intervenes in the dispute attempts to assist parties in reaching settlement that each can agree to

· Fact-finding exercise = determines facts that underlie the dispute / provide parties with recommendations

Has number of powers, including issuing subpoenas / contempt of CCMA (i.e. person subpoenaed fails to appear at CCMA / take oath / make affirmation – person commits contempt of CCMA)
· Party to dispute may appear in person / be rep by director / employee of that party / by member / office-bearer / official of reg trade union / employer’s organisation = neither employee / employer may be assisted by legal practitioner

· If conciliation fails / 30d expired (unless extended by the parties) = commissioner must issue certificate to each party stating if dispute resolved = jurisdictional requirement for arbitration / adjudication / strike / lockout 

	Conciliation
	Facilitation

	Conciliator (neutral 3rd party not involved in dispute) assists parties to reach their own settlement of dispute
	Facilitator assists parties in dispute / trying to avoid dispute in deciding how to approach issues + priority of each issue = he then guides parties through process they have agreed on

	Commissioner either intervenes in the dispute to assist parties in reaching settlement or determines facts that underlie the dispute / provide parties with recommendations

Has number of powers, including issuing subpoenas / contempt of CCMA 
	First meeting – facilitator assists parties to agree on procedure to be followed during facilitation, date + time of facilitation
Facilitator may chair meetings + decide on procedural issue arising at meetings (unless parties agreed otherwise)

Facilitator may arrange further meetings + instruct parties to engage in consultation meetings w/o facilitator present

	
	Procedural choice in disputes re large-scale dismissals for operation reqs


ARBITRATION

· Compulsory process = neutral 3rd party (CCMA commissioner, bargaining council arbitrator / arbitrator nominated by accredited agency) hears both parties’ version of events + decides dispute

· Decision final + binding + enforced as if it was a decision of LC
· CCMA commissioners given wide powers = can conduct arbitration in manner he considers appropriate to determine dispute quickly + fairly = must ensure substantive issues are dealt with 

· Commissioner must issue arbitration award + reasons in 14d

· If party that failed to arrive for proceedings is party that referred matter to CCMA = commissioner may dismiss the matter

· If party that failed to arrive for proceedings is not such party – CCMA commissioner may continue with proceedings / adjourn to later date

· Inexpensive – parties don’t have to pay arbitration fee (although commissioner may charge fee in certain circumstances)

· Parties don’t have control over who commissioner / arbitrator will be – but CCMA provides for objection t to commissioner appointed = parties can submit a list of preferences before matter heard / request matter be heard by snr commissioner
· Legal practitioners may represent parties = except in cases of dismissal for misconduct / incapacity, where legal rep is made subject to either all parties + commissioner consenting / on application by one party, but subject to discretion of commissioner
SPECIAL FORMS OF ARBITRATION
Advisory arbitrations:

Prescribed by LRA in 2 cases:

· Party may not resort to strike re refusal to bargain w/o first referring dispute to advisory arbitration

· Parties can request advisory award on legal nature of relationship (i.e. IC + client or one of employment)

Awards not binding on parties but have considerable persuasive effect

The con-arb procedure:

· Council / CCMA must commence with arbitration immediately after conciliation fails in disputes re unfair dismissal / labour practice

· Other party can object to procedure taking place – unless on probation – then procedure is compulsory so as to ensure process is quick + dispute speedily resolved, ideally before probation period expires

COURT ADJUDICATION

· Formal legal process similar to ordinary legal proceedings in any court of law
· Judge hears parties’ cases + finally decides matter + finally settles dispute

· Parties can appeal to LAC against judgment of LC

· Compulsory if jurisdiction of LC over specific type of dispute is prescribed by LRA = unless:

· Parties agree in writing to refer dispute over which LC has jurisdiction to CCMA for arbitration instead

· Parties agree to refer dispute to private arbitration ito Arbitration Act

· Proceedings technical + procedural in nature since LC + LAC have their own rules = few applicants approach LC / LAC w/o legal rep
PROCEDURES = 
Automatically unfair dismissal disputes:

Step 1:  

· Employee to refer dispute to bargaining council or CCMA (if no bargaining council) for conciliation in 30d from date of dismissal

Step 2:  

· Council / CCMA attempt to resolve dispute through conciliation in 30d of date referral received (30d period can be extended by agmt btw the parties) = if fails:  council / CCMA must issue certificate confirming this + employee then has choice to proceed to LC / not

Step 3:  

· If employee decides to proceed to LC it must do so in 90d after certification + both parties can appear in person / rep by any persons permitted to rep them during conciliation or legal practitioners = “Legal practitioner” = any person admitted to practice as advocate / attorney in Republic = i.e. practising advocate (provided attorney has briefed him) or practising attorney

Step 4:  

· Employer / employee may lodge appeal against LC judgment in LAC 

Note:  parties can refer dispute to arbitration under motivation of CCMA instead of approaching LC / LAC

Misconduct + incapacity dismissals + unfair labour practice disputes:
Step 1:  
· Referral to council / CCMA for compulsory conciliation (dismissals in 30d / unfair labour practices in 90d) + parties can agree to con-arb procedure = if not, employee can choose to proceed with dispute once conciliation failed / employer can take dispute further if commissioner of CCMA unable to resolve matter

Step 2:  

· Party wanting dispute to be resolved via arbitration must request this in 90d after date CCMA issued certificate, however, CCMA can on good cause shown condone party’s non-observance of timeframe + allow request for arbitration filed by party after expiration of 90d period

· Dispute must be arbitrated by council / CCMA – parties do not have a choice to manner in which dispute resolved

Dismissal of strikers:
· For participation in unprotected strike must be referred to LC for adjudication + can only be arbitrated if parties agree to arbitration 

· For participation in protected strike for misconduct during the strike must be arbitrated by council / CCMA

Agreement to a pre-dismissal arbitration:
· Parties can agree council / accredited agency / CCMA conduct arbitration instead of employer holding internal enquiry as to alleged misconduct / incapacity of employee = agency / council, if parties are not parties to council, must be accredited for this purpose by CCMA

· Employee must consent to such arbitration in writing =

· Employee earns + 149736 pa = employee’s consent to arbitration can be contained in COE
· Employee earns – R149736 pa = consent must be obtained when employer intends to proceed against employee = rationale = such employees are usually in weak bargaining position when concluding COE + forced to agree to pre-dismissal arbitration against their will
· Once employee consents – employer must request arbitration in prescribed form + pay the fee + then relevant institution will appoint arbitration 

· Parties may appear in person / may be rep by co-employee / director / employee / any member / office bearer / official of party’s union / employers’ organisation / if agreed to by the parties, legal practitioners
· Arbitrator must direct what action should be taken against employee, if any, + award is final + binding as if made an order of LC
Constructive dismissal:
Same as resolution for dispute re dismissal for misconduct / incapacity

Dismissal after transfer of an employment contract:

If employee terminates COE with/without notice because new employer provided conditions / circumstances less favourable than those of old employer – same as resolution of dispute re dismissal for misconduct / incapacity

If reason for dismissal is transfer / related to transfer – dismissal is automatically unfair = resolution procedure will be the one for auto unfair dismissals

If employee does not know reason for dismissal:

Same dispute resolution for misconduct / incapacity

Dismissals for operational requirements:

	Small-scale + individual operational req dismissals
	Large-scale operational req dismissals

	Same procedure for dispute re auto unfair dismissal – Council / CCMA must first try resolve via conciliation – if unresolved – employee may refer to LC for adjudication

2 exceptions:

1. If employee dismissed for op reasons following a consultation procedure ito LRA that applied to that employee only – employee can choose to approach LC or request arbitration (i.e. no conciliation)

2. Disputing parties can agree in writing that dispute be resolved through arbitration


	If procedural fairness of dismissal contested:

· 30d from date employer gave notice of term employees refer dispute to LC – if no notice was given – 30d after dismissal date (LC an condone failure to comply with this if good cause can be shown)

· Application must be enrolled by LC on urgent basis

· Employees can request LC issue order:

· Compelling employer to comply with fair procedure 

· Interdicting / restraining employer from dismissing prior to complying with fair procedures

· Directing employer to reinstate employee until it’s complied with fair procedure

· Compensation if any above forms of relief not appropriate

· LC cannot make order re disclosure of info if already been subject of arbitration award because arb award if final relief + cannot be reconsidered 

· Either party may appeal to LAC (appeal need not be enrolled on an urgent basis)

	
	If substantive fairness of dismissal contested:

· Employees must choose whether to approach LC / strike = choice is final

· Union must give notice of strike at least 48 hrs before commencement (if state is employer = 7 d) if employer dismisses / gives notice of dismissal before expiry of notice period employer required to give ito BCEA

· Employer can lock employees out any time after given notice of intended strike = i.e. during notification period / any time after employees commenced strike

· Sympathy strike = must give 14d notice of intended strike to secondary employer who within 14d period can requested director of CCMA to attempt to resolve dispute through conciliation = request to appoint / appointment of commissioner doesn’t affect right of employees to strike on expiry of 14d period


REMEDIES FOR UNFAIR DISMISSALS + UNFAIR LABOUR PRACTICES

Primary remedies for unfair dismissal:  

LC / arbitrator must order reinstatement / re-employment if dismissal found to be unfair
1. Reinstatement order:  Restores contractual position btw employer + employee as if never broken – employee entitled to salary + benefits for retrospective period of reinstatement + rights remain unaffected

2. Re-employment order:  Statutory imposition of a new relationship – employee may be given old job back w/o the rights that were acquired ito of empl contract / employee is given another job that differs from old one – subject to limitation that it must be “reasonably suitable work” – employee may be appointed to new pozi on any terms

LC / arbitrator can elect to order compensation instead of reinstatement / re-employment if:

· Employee doesn’t with to be reinstated / re-employed; or

· Employee found another job; or

· Continuation of employment would be impossible; or

· Not reasonably practicable for employer to reinstate / re-employ employee
Only compensation, if even, can be ordered if dismissal was only procedurally unfair, but is substantively fair (reinstatement / re-employment may NOT be ordered)

Statutory max on amt of compensation =

Must be just + equitable + calculated at employee’s rate of remuneration on date of dismissal - but be no more than:

· Unfair dismissals where employer didn’t prove reason was fair re conduct / capacity of employee / operational requirements / employer didn’t follow fair procedure, or both = 12m remuneration 

· Automatically unfair dismissals = 24m
· Unfair labour practice = 12m
Award of compensation does not affect / substitute any other amt employee entitled ito law / collective agmt / COE

Does BCEA apply to employee? Consider:


General exclusions


Partial exclusions





Does BCEA deal with the issue under consideration?





Yes BCEA apply to employee – consider:


General exclusions


Partial exclusions





No BCEA apply to employee – consider:


General exclusions


Partial exclusions





No BCEA apply to employee – consider:


General exclusions


Partial exclusions





Yes BCEA apply to employee – consider:


General exclusions


Partial exclusions





BCEA takes precedence – S5:  parties cannot contract out of BCEA, regardless if agmt entered into before / after commencement of BCEA





Is there any other law / an emp contract / collective agmt that’s more favourable? 


more favourable?








Is minimum standard permitted to be changed unfavourably ito BCEA?





Collective agmt takes precedence – if no collective agmt, then contract takes precedence





No BCEA apply to employee – consider:


General exclusions


Partial exclusions





Yes BCEA apply to employee – consider:


General exclusions


Partial exclusions





Yes BCEA apply to employee – consider:


General exclusions


Partial exclusions





No BCEA apply to employee – consider:


General exclusions


Partial exclusions
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