Labour Law
Chapter 2
Development of the employment contract
The roots of South African common law contract of employment can be traced back to the species location conductio (letting and hiring) of Roman law. There are three types of locatio conductio :
· locatio conductio rei – the letting and hiring of a specified thing for a money payment

· locatio conductio operas - (the forerunner of the contract of the independent contractor)

· locatio conductio operarum – the letting and hiring of personal services in return for a money payment

Definition of the employment contract – The contract of employment is an agreement between two parties, in terms of which one party (the employee) places his or her labour potential at the disposal of the other party (the employer) in exchange for some form of remuneration.

The essential elements of the employment contract can be summarized as follows:
· A voluntary agreement

· Between two parties

· In terms of which the employee places labour potential at the disposal and under the control of the employer

· In exchange for some form of remuneration by the employer

The element of control or subordination was at one time considered to be the most important distinguishing feature between a contract of employment and a contract of the independent contractor. The element of control has been reduced to the right of the employer to control the employee.
Definition of an employee
The LRA defines an employee as follows:

· Any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration;

· Any person who in any manner assists in carrying on or conducting the business of the employer

The tests developed by the courts
· The control test
· The organization test

· The multiple or dominant test

1. The right to supervision

2. Extent to which the worker depends on the employer in the performance of duties

3. Whether the employee is not allowed to work for another

4. Whether the employee is required to devote a specific time to his work

5. Whether the employee is obliged to perform his duties personally

6. Whether the employee is paid according to a fixed rate or by commission
7. Whether the employee provides his own tools and equipment

8. Whether the employer has the right to discipline the employee

Presumption as to who is an employee
Until the contrary is provided, a person who works for, or renders services to, any other person is presumed, regardless of the form of contract, to be an employee, if any one or more of the following factors are present:
· The manner in  which the person works is subject to the control or direction of another person

· The person’s hours of work are subject to the control or direction of another person

· In the case of a person who works for an organization, the person forms part of that organization

· The person has worked for that other person for an average of at least 40 hours per month over the last three months

· The person is economically dependant on the other person for whom he or she works or renders services

· The person is provided with tools of trade or equipment by the other person

· The person only works for or renders services to one person

Categories of employees
· Permanent employees – ongoing employment relationship, indefinite period, can be terminated by agreement, notice or dismissal.  May be subject to probationary period.
· Temporary employees – fixed term contract of employment for a specified period or project. Can be terminated by period or project ending. 
· Part-time and full-time employees – Full-time employees work for one employer 5 or 6 days a week. Part-time employees work for one employer 3 or 4 days a week and can work for another employer on thee other days but they still have protection against unfair dismissal. 
· Probationary employees

· Senior managerial employees
Concluding employment contracts

There has to be an agreement and intention that both parties are entering into an employment contract. There must be consensus on the contents of the contract. No employer may employ a child under the age of 15.  Children under the age of 7 have no contractual capacity. You may not employ illegal foreigners. The employer is usually in a position to dictate the contents of the employment contract. An oral employment is as binding and valid as a written one. An employee is obliged to comply with all workplace health and safety rules and take reasonable care for his own health and safety. The employer is obliged to give the employee annual leave. The most important duty of the employee is to tender his or her services to the employer as and when required by the contract. The employee must perform his or her tasks competently and without negligence. If the worker is incompetent or negligent, the employer may terminate the contract of employment. The employee must obey lawful and reasonable instructions of the employer.
The most important duties of the employee are summarized below:

· the duty to enter into the service of the employer

· the duty to exercise due care and diligence

· the duty to obey the commands of the employer

· the duty to act in good faith

· to tender his or her services

The contractual duties of the employer
· To remunerate the employee
· A duty to provide work
· Safe working conditions
Other terms and conditions of employment
· Freedom to contract – An employee employed to work 5 days a week may not work more than 9 hours a day. Is entitled to 3 weeks annual leave.
· What are terms and conditions of employment – Normally include issues such as working hours, leave, sick leave, the length of notice of termination, remuneration.
· Restraint of trade – protect a business from competition form ex-employees, restricts an employee from entering into the same trade for a specified period. A restraint of trade provision is enforceable if it is not in conflict with public policy.
· Vicarious liability – employer is held liable for the wrongful acts of its employees. Sexual harassment case.
Breach of employment contract
If a party to the contract of service fails to carry out his or her obligations in the terms of the contract.
Contractual remedies
If the employers breach of contract is serious enough, the employee has a choice whether to accept the employers repudiation of the employment contract and to terminate the contract immediately or to enforce the contract.

Summary termination – means that no notice is given – the termination takes effect immediately.

Specific performance – is a court order in terms of which the party committing the breach is ordered to fulfill the contractual obligations.

Termination of the employment contract
· Completion of contract: fixed-term contract, automatically ends when the agreed period of employment expires or the project has been completed.
· Termination by agreement: The employee and employer may agree to terminate the contract.

· Termination on insolvency: the employment contracts of employees may only be terminated by a liquidator or trustee has consulted with the employees, their trade union or their representatives.

· Termination as a result of breach of contract: A party who fails to perform his or her duties in terms of the contract of employment, or who performs his or her duties unsatisfactorily, is guilty of breach of contract. 

· Summary termination must include the following:
1. negligence or incompetence of  a serious nature

2. absence from work in certain circumstances

3. failure to obey a reasonable and lawful instruction of the employer

4. misconduct – theft, assault, drunkenness

5. a breach of the duty to act in good faith

· Termination on notice: a contract of service may be terminated by one party’s giving the other notice of intention to terminate the contract.
Chapter 3
Regulation of working time
· Ordinary hours of work – maximum of 45 hours a week and 9 hours per day, an employee who works more than five days a week may only work for 8 hours a day.
· Meal intervals and rest periods – if an employee works continuously for more than 5 hours the employer must give the employee a meal interval of at least 1 continuous hour and must be remunerated for the interval. An employer must give an employee a rest period of at least 12 hours between working hours. The employer must give the employee a rest period of at least 36 hours.
· Overtime – an agreement between employer and employee. Employee may not work more than 10 hours a week of overtime. Overtime is remunerated at 1.5 times an employee’s remuneration.
· Sundays, public holidays and night work – if an employee works on Sunday who usually doesn’t the employee must be paid double his/her hourly wage. If an employee normally works on Sunday the employer must pay 1.5 times the employee hourly rate. Public holidays also require the employer to pay the employee double their hourly rate or remuneration. Night work between 18:00 and 6:00 – as long as there is transport for the employee.
Leave
· Annual leave – an employee is entitled to 1 day of paid leave for every 17 days the employee worked or alternatively one hour of paid leave for every 17 hours on which the employee worked.
· Sick leave – the sick leave cycle is a period of 36 months during which the employee is entitled to 6 weeks. During the first months of employment an employee is entitled to the 1 days paid leave for every 26 days worked.
· Maternity and family responsibility leave – an employee is entitled to four consecutive month’s maternity leave which must be in writing. An employee is entitled to 3 days paid family responsibility leave every annual cycle.
Termination of employment
· Less than 6 months – one weeks notice
· 6 to 12 months – two weeks notice
· more than 12 months – four weeks notice
Severance pay – If an employer dismisses an employee for operational reasons, the employer must pay an employee severance pay equal to at least one week’s remuneration for each completed year of continuous service with that employer. An employee who unreasonably refuses to accept the employer’s offer of alternative employment with that employer or any other employer is not entitled to severance pay.
Certificate of service – serves to confirm the basic facts about the employee’s service – start date, end date, what the employee did and how much he or she was paid. Not too be confused with a reference or testimonial.

Chapter 4
Unfair dismissal in terms of LRA – Every employee has the right not to be unfairly dismissed and subjected to unfair labour practice.
The LRA’s approach in respect of unfair dismissal can be summarized in the following three questions:

· Is the worker an employee? Only employees can be dismissed as they are protected by the LRA.

· Has there been a dismissal? 

· Is the dismissal substantively or procedurally unfair?

The statutory definition of dismissal – Before an employee can claim relief for an unfair dismissal, the employee must prove that there has been a dismissal. As a rule dismissal means termination of the employment relationship by the employer.

Termination of the employment contract
Dismissal means that an employer has terminated a contract of employment with or without notice.

General principles
Termination is initiated by the employer and the contract must meet the requirements for a valid employment contract. If the employee terminates the contract, this will constitute a resignation and not a dismissal – unless the termination was a constructive dismissal. An independent contractor cannot be dismissed. The contract of an independent contractor may be terminated or breached.
· Termination before commencement of employment

· Abscondment by the employee

· Winding up of companies

· Termination by operation of law

Failure to renew a fixed-term contract
Dismissal means that an employee reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favourable terms, or didn’t renew it.

General principles
· Reasonable expectation of a permanent position

· Automatic termination or dismissal
· Dispute resolution and jurisdiction

Dismissal for reasons relating to pregnancy
Dismissal means that an employer refused to allow an employee to resume work after she took maternity leave in terms of any law, collective agreement or her contract of employment. A dismissal for any reason related to pregnancy could be automatically unfair.
Selective re-employment
Dismissal means that an employer who dismissed a number of employees for the same or similar reasons has offered to re-employ one or more of them but has refused to re-employ another.
Constructive dismissal
Dismissal means that an employee terminated a contract of employment with or without notice because the employer made continued employment intolerable for the employee.

The nature of constructive dismissal – The concept of a constructive dismissal is included within the statutory definition of dismissal. The essential feature of a constructive dismissal is that the employee terminates the employment contract but this resignation is not entirely voluntary – it is caused by the actions or omissions of the employer. Resignation must be a last resort for it to constitute a constructive dismissal.
Test for constructive dismissal

In order to succeed on a claim that he or she has been constructively dismissed, the employee must be able to prove the following:
· The employee terminated the contract

· Continued employment was intolerable

· The intolerability was of the employer’s making

· The employee resigned as a result of the intolerable behaviour of the employer

Transfer of employment contracts
Dismissal means that an employee terminated a contract of employment with or without notice because the new employer provided the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer.
Chapter 5
Automatically unfair dismissals
Infringement of freedom of association – A dismissal will be automatically unfair if an employer dismisses an employee and the reason for the dismissal is related to the employee’s trade union membership or activities.

Protection of freedom of association – Employees have the right to form, join and to participate in the lawful activities of a trade union. The employer may not in any way victimise or prejudice an employee for exercising the fundamental right to freedom of association.

Participation in a protected strike – Employee’s who take part in a protected strike enjoy certain legal protections – if an employee is dismissed because he or she participated in a protected strike the dismissal will be automatically unfair. Nor may an employee be dismissed for any conduct which may be in contemplation or furtherance of such a strike. Criminal activity is never condoned.

Replacement labour – Dismissal will be automatically unfair if the reason for the dismissal is that the employee refused, or indicated an intention to refuse, to do any work normally done by an employee who at the time was taking part in a protected strike or was locked out, unless that work is necessary to prevent an actual danger to life, personal safety or health. An employer cannot dismiss an employee for refusing to do the work of a striker but nothing prevents an employee from voluntarily assuming the duties of a co-worker who is on strike.
Lock-out Dismissal – An employer may use the threat of dismissal to lend force to its demands.
Exercise of rights – An employer is not permitted to use it’s stronger position, and the employee’s fear of losing his / her job, to intimidate the employee into not taking legal action against the employer.
Discrimination – it is automatically unfair to dismiss an employee if the reason for the dismissal is that the employer has discriminated unfairly.
· Racial discrimination

· Discrimination on the basis of sex

· Religious beliefs

· Age discrimination

· Discrimination on the grounds of disability

Chapter 6
Discipline – the following acts and omissions have been held to constitute such a breach of the duty to act in good faith:
· Theft

· Assaulting the employer, a superior or co-employees

· Insubordination

· Failure to obey a reasonable and lawful order

· Drunkenness, if it affects the employee’s work, or is persistent or results in prejudice

· Absence without leave

· Repeated absence

· Misappropriation of company property

· Timekeeping or clock-card offences

· Unfair competition with the employer

Corrective or progressive discipline – Dismissal is only one of a number of penalties that the employer can impose against the guilty employee. Examples of other penalties that can be imposed are:

· Suspension without pay

· Verbal warnings

· Written warnings

· Demotion

· Transfer

The following is a list of examples of serious misconduct that may result in a disciplinary enquiry and possible dismissal for a first occurrence:
· Gross dishonesty

· Wilful damage to company property

· Wilful endangering of the safety of others

· Physical assault on the employer, a fellow employee, client or customer

· Gross insubordination

Fair dismissal for misconduct
There are two requirements for a fair dismissal for misconduct:

· A fair reason

· A fair procedure

A fair reason for dismissal relates to substantive fairness. A fair procedure relates to the procedural fairness of a dismissal. In the case of a dismissal for misconduct, fair procedure or procedural fairness entails a fair disciplinary enquiry.

Brief summary of 3 categories of dismissal
Misconduct:

· Fault – which must be proved

· Proof on a balance of probabilities

· No proof – no dismissal for misconduct

Incapacity:
· No fault
· Incapacity may be on the basis of poor performance or because of ill health or injury
· Reasonable accommodation to be made
· Alternatives to dismissal to be considered
Operational requirements
· No fault
· Operational needs demand dismissal
· Employer to consult with employees
· Strict procedures to be followed
· Severance pay required
Substantive fairness of a dismissal for misconduct
It must be determined whether or not the rule existed. In the second instance, if the rule existed, it must be determined whether or not the employee contravened it.
Did the rule exist – the rule must appear in the code of conduct.
Was there a contravention of the rule – must be determined on the facts of the matter.

Once it is clear that the rule existed and that the employee has actually contravened it, the attention becomes focused on the rule itself. The first aspect which must be determined is whether the rule is valid or reasonable.
One of the most important guidelines for a substantively fair dismissal for misconduct is that the employee must have known or could reasonably be expected to have been aware of the rule. The rationale for this guideline is obvious: the employee should only be penalised for actions or omissions which the employee knew at the time were unacceptable.

An employer must be consistent with the rules or codes of conduct. There are two type of inconsistency, namely historical inconsistency and contemporaneous inconsistency.

Historical inconsistency – Failure to proceed against employees who have contravened the rule in the past.

Contemporaneous inconsistency – where employees who breach the same rule contemporaneously or roughly at the same time are not all disciplined.
Dismissal as an appropriate sanction
· Factor 1: The gravity of the misconduct – The seriousness of the misconduct is an important factor when the appropriateness of dismissal sanctions is considered. The seriousness of misconduct depends on a number of aspects. The nature of the offence, circumstances surrounding the commission of the offence, the nature of the work performed by the employee, the nature and the size of the employer’s workforce, the position which the employer occupies in the market place and its profile in the market, the nature of the work and services rendered by the employer, the relationship between the employee and victim, the impact of the misconduct on the workforce as a whole.
· Factor 2: Circumstances of the infringement itself – A serious offence does not automatically warrant the employee’s dismissal.
· Factor 3: The nature of the employee’s job – The nature of the employer’s business and the employee’s job may be relevant factor when determining the appropriateness of dismissal.
· Factor 4: The employee’s circumstances – These include the length of service, status within the undertaking, previous disciplinary record and personal circumstances.
· Factor 5: Other employees have been dismissed for the same offences – The employer must be consistent when meting out discipline.
The elements of procedural fairness
· Investigation
· Notice of the charge and the investigation
· Reasonable time to prepare a response
· Employee entitled to state a case in response
· The employee is entitled to assistance
· The decision
· Communicating the decision
· The employee must be informed of the reason for dismissal
· Appeal
· Dispensing with pre-dismissal procedures
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Poor work performance – A dismissal for poor work performance implies that there must be an objective standard of performance against which the employee can be measured, before the employee can be dismissed for failing to meet that standard.
Guidelines for poor work performance
After probation, an employee should not be dismissed for unsatisfactory performance unless the employer has given the employee appropriate evaluation, instruction, training, guidance or counselling or after a reasonable period of time for improvement, the employee continues to perform unsatisfactorily. The procedure leading to the dismissal should include an investigation to establish the reasons for the unsatisfactory performance and the employer should consider other ways, short of dismissal, to remedy the matter. In the process the employee should have the right to be heard and to be assisted by a trade union representative or fellow employee.

Chapter 8
The statutory definition refers to four categories of operational requirements namely the employer’s economic needs, technological needs, structural or similar needs.
· Economic needs

· Technological needs

· Structural needs

· Similar needs

The employer’s similar needs – an employer’s similar needs must be determined with reference to the circumstances of the case;
Changes to an employee’s terms and conditions
A business may have to be restructured, or it may have to merge or amalgamate with another enterprise, or its mode of operation may have to be altered in order to ensure its survival. These changes may lead to an employee becoming redundant, but changes of this nature may also lead to the employee being offered a new position. If the employee unreasonably refuses to accept the changes in the terms and conditions he/she may be dismissed for operational requirements.
Incompatibility and related reasons
The courts have accepted that an employee whose actions negatively affect the operation of the business, could be dismissed. This could occur where certain actions of the employee create disharmony amongst co-workers. The employee may, for example, antagonise co-workers by continually making racist or sexist remarks.

Breakdown in the trust relationship
The relationship between the employer and the employee is one of trust. Trust, from the employer’s perspective, entails belief, or confidence, that the employee is adhering to the common law duty to act in good faith towards the business. If the facts show on a balance of probabilities, that this duty has been breached, the employee is guilty of misconduct and if serious enough the employer may dismiss the employee.
Substantive issues
Real reasons and increases in profits

The employer must prove that the proffered reason is one based on the operational requirements of the business. The employer must prove that the operational reason actually existed and that it was the real reason for the dismissal.
Large-scale dismissals
· 10 employees, if the employer employs between 50-200
· 20 employees, if the employer employs between 200-300
· 30 employees, if the employer employs between 300-400
· 40 employees, if the employer employs between 400-500
· 50 employees, if the employer employs more than 500

The dismissal was operationally justifiable on rational grounds
It is not sufficient that the reason for dismissal is indeed based on operational requirements of the employer. A dismissal for this reason must also be justifiable and such justification must be based on rational grounds. Rational grounds are grounds that are founded upon reason or logic.

There was a proper consideration of alternatives
One of the requirements for a procedurally fair dismissal is that the employer and the employees must attempt to agree during consultation on measures or ways to avoid dismissals.
Selection criteria were fair and objective
The parties must attempt to reach a consensus about the method to be used to select employees for dismissal. Where the parties are unable to agree on the method, the LRA require that the criteria that the employer uses are fair and objective.
Application in other operational requirements dismissals
An important question is whether the labour court will also rely on these substantive elements when considering the substantive fairness of a dismissal by a small employer or a small-scale dismissal by a big employer. It may be argued that it need not do so as the definition is statutorily applicable only to large scale dismissals.
Procedural aspects
The consultation process

The consultation process between the employer and employees (or their representative) is at the heart of procedural fairness in the case of dismissal for operational requirements. Consultation must take place when the employer contemplates dismissal. The consultation process must commence as soon as a reduction of the workforce, through retrenchments or redundancies, is contemplated by the employer.

The timing of the consultation
The circumstances surrounding the consultation process will be relevant to a determination of a reasonable period.

Attempt to reach consensus over certain matters
The employer and the other consulting parties must engage in a meaningful joint consensus-seeking process and attempt to reach consensus.
Parties to the consultation
Priority is given to collective agreements that stipulate with whom the employer must consult. This usually means that the employer will have to consult with the officials or representatives of the trade union with which such a collective agreement has been concluded.
Consultation topics
· Measures to avoid dismissals
· Measures to minimise the number of dismissals

· Measures to change the timing of dismissals

· Measures to mitigate the adverse effects of the dismissals

· Selection criteria

· Severance pay

Written disclosure of information
The employer must disclose all relevant information in writing. Verbal assurances, explanations and information by the employer will not be sufficient. The other party may demand that the employer put everything down in writing or provide it with documentation such as financial reports, estimates and plans.

· Legally privileged information – it must have been obtained for professional legal advice. The document must have been obtained in reference to actual pending litigation or litigation that is contemplated or anticipated.
· Confidential information that may cause harm if disclosed – An employer is not required to disclose information that is confidential and if disclosed, may cause substantial harm to an employer or employee.
· Private personal information relating to an employee – The employer is not required to disclose information that is private personal information relating to an employee, unless the employee consents to the disclosure of that information.
· Limitations and expectations – Legally privileged information and information that the employer cannot disclose as a result of any law or court order can never be disclosed.
Representations and consideration of representations – the employer must allow the other party an opportunity to make representations – representations must be allowed about any matter on which the parties are consulting. The employer must allow representations on issues such as the reasons for dismissal, alternatives to dismissal, measures to minimise the number of dismissals, the timetable for dismissal, assistance to the dismissed employees, selection criteria and severance pay.
Selection criteria – Employees must be selected for dismissal in terms of selection criteria that have either been agreed or that are fair and objective.
Seniority – last in first out. Long servicing employees are retained at the expense of those with shorter service in similar or less-skilled categories of work.

Conduct – conduct will be regarded as a fair and objective criterion if the employee was at all times aware that the employer found such conduct unacceptable and criterion was based on objectively determined conduct such as attendance records and previous warnings.

Efficiency, ability, skills, capacity, experience, attitude to work and productivity – these criteria are generally favoured by employers since they have an interest in retaining hardworking workers.

Attendance – an employer will only be allowed to use this criterion if it can be proved that the employees had always known that the employer regarded absence from work in a serious light.
Bumping – If retrenchment is to affect only one department in an enterprise, the practice is sometimes to retrench on a LIFO basis, and to drained off the remaining employees in other departments.
Early retirement – Employees who have reached the minimum retirement age may be identified as the first target population for retrenchment. 
Volunteers – The parties may agree that the employer will first ask for volunteers before embarking upon any selection process.

Severance pay – The final requirement for a procedurally fair dismissal for operational reasons is the payment of severance pay.
Large-scale dismissals
The facilitation option – the employer may ask the CCMA to appoint a facilitator to assist the parties during consultation.

Dismissal of strikers – employees engaged in a protected strike may be dismissed if they are guilty of misconduct during the strike. Employees out of a protected strike may be dismissed for a reason based on the employer’s operational requirements.
Chapter 9 
Scope of application
The right of employees to have their contracts transferred is dependant on the transfer of business.
The meaning of ‘transfer’
A business or part of a business may be transferred in circumstances other than sale. These may arise in the case of merger, takeover or part of a broader process of restructuring within a company.

The meaning of ‘as going concern’
Three ways of transferring a business: a sale of shares, a sale of assets, the sale of the business itself. It is argued that a sale of shares and a sale of assets do not constitute a transfer of a business as a going concern.

General rules
· The new employer is substituted in the place of the old employer in respect of all contracts of employment in existence just prior to the transfer
· The rights and obligations in terms of those pre-existing contracts of employment continue between the new employer and the employees

· All obligations of the old employer arising from the old employer’s actions prior to the transfer becomes obligations of the new employer

· Continuity of employment is obtained

Four main consequences of a transfer
· An obligation is placed on the old and new employer to agree prior to the transfer, and in respect of those employees to be transferred, to a valuation as at the time of transfer of accrued leave pay, the level of entitlement to severance pay in case of retrenchment and any other accrued but unpaid payments.
· An obligation is placed on the old and new employer to agree in writing which employer will be liable for the payment of these amounts
· This agreement between the old and new employer must be disclosed
· The old employer must take any other measure that may be reasonable in the circumstances to ensure that the new employer makes adequate provision for its liability in respect of the above mentioned payments.
· If the old employer did not comply with its obligations and an employee is retrenched or loses his job due to the insolvency of the employer, the old employer remains jointly liable.
· The old and new employee remain jointly liable in respect of claims concerning terms and conditions of employment that arose prior to the transfer.
Transfers in the case of insolvency
Similarities

· This section only applies to a transfer of a business
· It only applies if the old employer is insolvent, or a scheme of arrangement or compromise with creditors has been entered into to avoid winding-up or sequestration

· All the employees of the insolvent old employer become employees of the new employer.

· The new employer’s terms and conditions of employment should, on the whole, be not less favourable than the old terms and conditions

· The new employer is bound by pre-existing arbitration awards and collective agreements, but the parties may agree differently

· The employee is transferred from one pension fund to the other

Differences
· In the case of transfer with insolvency, rights and obligations between the old employer and the employees at the time of the transfer remain rights and obligations between the old employer and the employees. This is not true in the case of an ordinary transfer.
· Anything done by an old employer in respect of an employee must be sorted out between the old employer and the employee. Issues relating to the valuation and provision of accrued benefits in the case of ordinary transfers do not apply to transfers with insolvency
· Note the extra duties on an employer in terms of giving notice of financial problems
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Definition of unfair labour practices
Any unfair act or omission that arises between an employer and an employee involving unfair conduct by the employer relating to promotion, demotion, probation or training of an employee or relating to the provision of benefits to an employee; the unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of an employee; a failure of refusal by an employer to reinstate or re-employ a former employee in terms of any agreement; and an occupational detriment, other than dismissal on account of the employee having made a protected disclosure.

Scope of protection
Only persons who are already in employment enjoy the protection against unfair labour practices. Unfair labour practices operate in only one direction – they are actions of the employer against the employee and not the other way round. It also means that a trade union cannot commit an unfair labour practice.
Unfair conduct: promotion and demotion
The meaning of promotion and demotion
Employers commonly use one of two systems to promote employees – 

· Level progression: employees are evaluated on a regular basis, and progress to a higher level within the parameters of the job in question.

· Application for vacancies system: here certain vacancies are advertised and both current employees as well as external applicants are invited to apply for these posts.

Two issues arise from determining promotion and demotion
· Existing employment relationship – between the employer and the employee who advertised the job. In essence it must be the same employer.
· Comparing jobs – Once a connection between employer and employee has been established the next step is to compare jobs. This is in order to determine whether there was in fact a promotion or demotion at stake.
Unfairness of the employer’s conduct
Unfairness implies failure to meet an objective standard and that it includes arbitrary, capricious or inconsistent conduct.
· Substantive fairness
· Procedural fairness

Acting appointments
An employer may expect an employee to act in other positions for a certain period of time, and the mere fact that an employee acts in a different position dies not entitle the employee to be appointed to that post.
Unfair suspensions
· Preventative suspension – this is where disciplinary charges are being investigated against an employee and the employer wants to suspend the employee pending the outcome of the disciplinary enquiry. The reason for this is usually to remove the employee from the workplace so that he does not interfere with the investigation or intimidate witnesses.
· Punitive suspension – in this case, a suspension is imposed as a disciplinary measure short of dismissal after the disciplinary hearing has been held.
Occupational detriment
· Being subjected to disciplinary action
· Being dismissed, suspended, demoted, harassed or intimidated
· Being transferred against the employee’s will
· Being refused transfer or promotion
· Being subjected to a term or condition of employment or retrenchment which is altered or kept altered to the employee’s disadvantage
· Being refused a reference, or being provided an adverse reference from the employer
· Being denied appointment
· Being threatened with any of the above actions by the employer
· Being otherwise adversely affected in respect of his or her employment, profession or office, including employment opportunities and work security
Disclosure
· That a criminal offence has been committed, is being committed or likely to be committed
· That a person has failed, is failing or is likely to fail to comply with any legal obligation to which that person is subject
· That a miscarriage of justice has occurred, is occurring or is likely to occur
· That the health or safety of an individual has been, is being, or is likely to be endangered
· That the environment gas been, is being or is likely to be damaged
· Unfair discrimination
· That any of the above matters has been, is being or is likely to be deliberately concealed
Chapter 11
Employment equity and affirmative action
Equality

· Everyone is equal before the law and has the right to equal protection and benefit of the law

· Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

· The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age disability, religion, conscience, belief, culture, language, birth.
Prohibition of unfair discrimination
· No person may not unfairly discriminate directly or indirectly against an employee, in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age disability, religion, conscience, belief, culture, language, birth.
· It’s not unfair discrimination to – take affirmative action measures consistent with the purpose of this act; or distinguish, exclude or prefer any person on the basis of an inherent requirement of a job.
· Harassment of an employee is a form of unfair discrimination and is prohibited on any one, or a combination of grounds of unfair discrimination.
Discrimination is unfair if it is reprehensible in terms of society’s prevailing norms. Whether or not society will tolerate the discrimination depends on what the object is of the discrimination and the means used to achieve it. The object must be legitimate and means proportional and rational.
Definitions of sexual harassment
· Physical conduct ranging from touching to sexual assault and rape including a strip search by or in the presence of the opposite sex.
· Verbal conduct including innuendoes, suggestions and hints, sexual advances, comments with sexual overtones, sex-related jokes or insults, graphic comments about a person’s body made to that person or in their presence, enquires about a persons sex life or even whistling at a person or group of persons.
· Non-verbal conduct, including gestures, indecent exposure or the display of sexually explicit pictures and objects.
Liability of employers
· The alleged conduct must immediately be brought to the attention of the employer
· The employer must consult all relevant parties and must take the necessary steps to eliminate the alleged conduct.
· If the employer fails to take the necessary steps and it is proved that the employee contravened the relevant provision, the employer must be deemed also to have contravened that provision.
· An employer is not liable for the conduct of an employee if that employer is able to prove that it did all that was reasonably practical to ensure that the employee would not act in contravention to this Act.
Four key definitions in the Employment Equity Act
· Designated groups are black people, woman, and people with disabilities
· Black people is defined to include Africans, Coloureds and Indians

· People with disabilities are people who have long term physical or mental impairment which substantially limits their prospects of entry into or advancement in employment.

· Any one of that person’s formal qualifications, prior learning, relevant experience or his or her capacity to acquire, within a reasonable time, the ability to do the job.

