This is just what I typed up as I went through the outline.  Trying to focus on what most likely will be on the exam.  This is just an outline and is a good start, but will require review and updating as you review.

I have highlighted what was on the exam from what I can remember in blue.  GOOD LUCK!


1) Definition, Nature & Scope, Object, Systematics, Sources, History, and Terminology of the Law of Damages
a. Definition – deals with the content of obligations for the payment of damages and can generally be classified as part of the law of obligations.  Indicates how the existence and extent of damage, as well as the proper amount of damages or satisfaction are to be determined in the case of delict, breach of contract and other legal principles providing for payment of damages.
b. Nature & Scope –  
c. Object – rather be seen as the provision of just, logical, and practical rules and principles for solving problems regarding the determination of damage, damages, and satisfaction.
d. Sources of Claims – delictual remedies; liability without fault and liability based on risk; legislation; breach of contract (pat loss); contract & realization of risk (insurance contract); claim based on a right of recourse or adjustment.
e. Roman-Dutch Principles –
i.  Interesse is defined in terms of actual loss suffered
ii. Liability for damage includes loss of profits (but the expectation must be certain)
iii. No account of affective or sentimental loss (general objective standard)
iv. Adequate proof of loss should be adduced (actual proof)
v. Favour defendant with low damages where proof doesn’t have high degree of certainty
vi. Damages may not exceed double the value of the object
vii. No penal function (despite culpable manner)
viii. Amende profitable et honourable replaced actio iniuriarum – recovery of satisfaction
ix. Damages awarded for pain and suffering
x. Compensatory nature of damages became clear
f. Influence of Bill of Rights –Horizontal and vertical application. Fose v Minister for Safety and Security – P claimed constitutional damages after alleged torture ans assault by the police. Ct rejected, damages would be powerful enough.  Rejected punitive damages wouldn’t serve as a deterrent to government but an illusion.  But it wasn’t ruled out completely as dicta indicated that if there was the right case, it could be used if appropriate.
g. Damage is the diminution of the utility or quality of a patrimonial or personality interest, as a result of damage causing event.
h. Damages are the monetary equivalent of damage awarded to a person with the object of eliminating past and future damage

2) Concept of Damage
a. FIVE elements of Damage
i. Diminution or reduction – generally measured in a monetary standard
ii. Causal element – factual situation which in law has in fact caused damage
iii. Interest element – patrimonial or personality interest
iv. Normative element – legal norms co-determine the existence and nature of damage
v. Time element – No real definition – but past and future (that which is expected to a sufficient degree of probability) accounted for 
b. Pat v. Non-Pat – pat is directly measured while non-pat is indirectly measured; greater precision for Pat; can be calculated using objective measures; Non-pat is subjective and equitable estimate
c. Wrongfulness and damage relationship
d. Fault and Damage – damage can exist independently of intent/negligence
e. Factual Causation and Damage – relevant in damage – causal nexus required
f. Types of Damage and Reimbursement
i. Illegal earnings are not reimburseable
ii. Maintenance earned illegally – dependant has a right to support
Union Gov v Warneke 1911 – husband may not claim for the loss of comfort and society of his wife who has been killed… (pg 31) present patrimony of the plaintiff compared to patrimonial position that would presently have existed if damage causing event had not taken place.
3) The Nature, Causing and forms of Patrimonial Loss
a. Patrimonial Loss – diminution in the utility of a patrimonial interest in satisfying a legally recognized needs of the person entitled to such interest; loss/reduction in value of a positive asset in someone’s patrimony or the creation of a negative element of his or her patrimony
i. Historically – “universitas of rights and duties”
ii. Juridical concept – legally recognized relationship between person and object or interest before one can suffer damage
1. Positive elements – 
a. real rights; immaterial property rights; and personal rights
b. Expectations of pat rights/benefits – loss of profit, contractual right to performance
i. Law must recognize the expectation as worthy of protection
ii. sufficient degree of probability
iii. must have a monetary value
iv. expectation must not contain illegal element
2. Negative elements – 
a. Patrimonial debts – creation of a debt
b. Expectation of pat debt – probability that debt will be created
iii. Cause – loss; reduction; creation of increase of debt; creation/acceleration of debt
b. Forms of Pat Loss
i. Luccrum Cessans and Damnum Emergens – loss of past or future profit and all other loss and all damage leading suffered up to date of trial
ii. Damage to Property and pure economic loss – 
iii. Direct and consequential loss – (consequential = loss profits)
iv. General and Special damages – 
1. Delict - legally presumed to flow from the unlawful act; and damage that is not presumed to be the consequence of the damage-causing event and must be specially pleaded (depends on circumstances could be something like biz reputation/loss of profit etc). Special would include pecuniary expenses and losses up to time of trial.
2. Contract – flow from contract v. special circumstances at conclusion of contract… . Loss of harvest for failure to fix tractor would be considered special. Usually too remote and liability will only exist if it was presumptively foreseen by the parties.  Shatz v Kalovyrnus the court confirmed the contemplation principle or reasonable foreseeability test to determine contractual liability for special damage (1), but also stated that the convention principle (presumed agreement between the parties that damages will be paid in respect of loss of a specific kind) is still part of our law.

Lockhat’s Estate v North British and Mercantile (1959) – heirs of someone who has been killed may not claim damages from a wrongdoer on the ground that they would have inherited more had the deceased lived longer. No legally recognized expectation in this regard. Present discounted value of someone’s work capacity/earning capacity.  Life expectancy considered after accident.
BUT
Pretorius and Ries -  both recognize the frustration of the expectation of inheritance.
Adminstrator v Edouard (1990) – negative expectation – parents of a child whose conception or birth should have been prevented by a doctor in terms of a contract have to provide maintenance for such child. Expectation of a patrimonial debt is regarded as part of someone’s patrimony here.

4) Assessment of Patrimonial Loss
a. Sum-formula Approach – difference between current and hypothetical position without damage causing event.
i. Not supported in Roman law
ii. Anonymity of sum expressing damage
iii. May cause confustion between patrimonial and causal elements of damage
iv. Has no use as theoretical notion
v. Dippenaar v Shield Insurance 1979 – payment on acct of benevolence is to be disregarded in computing damages.  This will also be the position in calculating damages of dependants for loss of their breadwinner.  This case also set out the sum formula approach.
b. Concrete Concept of Damage
i. Before and after the event (not hypothetical); is v. was
ii. Santam v Blyveldt – stated this approach
c. POSITIVE v NEGATIVE Interesse – (damage calculated from Plaintiff’s position) measure of damage is Negative in Delict.  In Contract it is considered Positive , since plaintiff’s damage is assessed by considering the pat position he would have occupied had proper performance. See page 17 of outline

	INTERESSE
	Negative
	Positive

	Delict
	Position immediately before Delict occurred; applied after delict (amt of money required to get there)
	

	Contract
	Position party was immediately before cause of action
	Applied after breach – to get them to the position at the end of the contract (dominates)


Positive contract = negative delict
In a contractual context positive interesse usually refers to the total interest which a contractual party has in the other party fulfilling his or her contractual obligations. (1) Negative interesse is usually determined with reference to the position in which a contracting party found himself or herself immediately before concluding a contract, (1) or in the case of a delict, the person’s position immediately before a delict was committed. (1)
Positive interesse is only applied after breach of contract, whereas negative interesse are mostly applied after a delict and only in exceptional cases after breach of contract. (1) There is no real difference between positive interesse in contract and delictual negative interesse. (1) Contractual positive interesse is, however, different from contractual negative interesse, since with negative interesse after breach of contract loss of profit cannot be claimed. (1) In a recent case on this issue, Mainline Carriers (Pty) Ltd v Jaad Investments CC (1998 (2) SA 468 (C)) the court held that negative interesse could be claimed for breach of contract without first cancelling the contract. (1)

De Vos v SA Eagle Versmpy – deceased husband’s application for a life ins policy was approved subject to the payment of the first premium and he was negl killed before he made this payment… ct applied the differential method and compared the wife’s present position with the hypothetical position if her husband had not been killed.  Summons mattered and she should have pleaded that he would have paid the first payment.  (hard to believe that was the result unless the pleadings said he wouldn’t pay).  Sum Formula Approach…

Probert v Baker – the ct allowed damages to be calculated according to negative interesse (US style putting you in a position before contract) after breach of contract, provided that the contract had been properly cancelled, but without limiting the amt that can be claimed by positive interesse.  In such a case, the conclusion of the contract is part of the damage-causing event.

Hamer v Wall – ct refused to follow ruling in Probert and held that only positive interesse could be claimed for breach of contract where contract had been cancelled.

Mainline Carriers v Jaad Investments 1998 – most recent case on this issue, ct held that negative interesse could be claimed for breach without first cancelling the contract.  The ct w/out deciding which approach is correct, held that lost expenditure can be claimed either as positive or negative int subject to the rule that the expectation interesse sets the limit of recovery and that cancellation of contract is not a requirement. 
· Expectation interest = damages for the benefits which the plaintiff would have had with proper performance
· Reliance interest = wasted expenditure by Plaintiff in the expectation that the D didn’t perform
· Indemnity interest = plaintiff’s obligation to pay a third party as a result of defendant’s breach
· Restitution interest = benefits conferred by the plaintiff on defendant in reliance of D’s promise to perform.

5) Nature of Assessment of Non-Patrimonial Loss
a. Nature of Non-Pat
i. Human consciousness role…
ii. Objective element – external or recognizable manifestation of impairment
iii. Subjective – emotional reaction
b. Forms of Non-pat
i. Pain and suffering
ii. Shock
iii. Disfigurement/deformity
iv. Loss of amenities of life
v. Shortened expectation of life
c. Theories of Non-Pat
i. Abstract/objective theory (extent of injury)
ii. Personal theory (extent of loss of happiness)
iii. Personal-functional theory (extent to which money can provide the plaintiff reasonable solace)
Gerke v Parity Ins – Plaintiff had sustained brain injuries and would never regain consciousness. No appreciation of his condition then. In assessing quantum considerations – subjective considerations could be considered in some instances.  Unconscious excludes subjective element of the loss of amenities of life and does not affect the objective component.  The fact of unconsciousness is, of course, an important factor fixing the quantum.
Collins – followed Gerke
Administrator v Eduoard – a contractual remedy does not exist and is unnecessary b/c of the availability of a delictual remedy.  Prior to, it was allowed in some cases.  P&S cannot be based on breach of contract.  On basis of breach – no claim.  For P&S, negligent conduct would suffice, but for inconvenience the P would probably have to prove some form of iniuria (intentional infringement of a personality right) that caused the inconvenience.

6) Prospective Damage & “Lucrum Cessans”
a. Definition – damage in the form of patrimonial and non pat loss which will, with sufficient degree of probability or possibility, materialize after the date of assessment of damage resulting from an earlier damage-causing event.  Non-realization of future profit or income – relative to time. Actually has a prospective and present element.  Distinguish that which will continue and that which will abate in future.
b. Assessment – ex earning capacity = R5000/month (expected) ten years; After injuries R1000/month for 5 years.  New expectation compared to hypothetical.
c. Recognized forms
i. Future expenses on acct of damage-causing event (future med visits)
ii. Loss of future income;
iii. Loss of business, contractual or professional profit;
iv. Loss of prospective support;
v. Loss of chance (horse had a 3:1 shot at winning can calculate odds and value of those odds);
d. Requirements:
i. No damages can be recovered for prospective loss on its own.  Cannot sue for prospective alone. Its not actual damage.  Coetzee v SAR 1933.  But what about loss of support from parents son on his death? Parents were allowed to sue in Jacobs v Cape Town Municpality 1935.
ii. Example: if exposed to radiation and 30% chance of illness, then he will only be able to sue if the 30% materializes.  And the claim doesn’t start to run until that time. If 60% chance? It is argued that it is.
e. General Principles
i. Speculative process – it is not without uncertainty that this process evolves
ii. Probabilities & Possibilities – can prove on balance of probabilities there is a 40% chance can still award 40% of say R1000 = R400 over the relevant period etc. Should apply for 60%, as well. Logical continuation. See Burger
iii. Future contingencies – the hazards that normally beset the lives and circumstances of ordinary people. Up to court on what is reasonable and fair.  General v. specific – low side of expectation ~20% v. can be substantiated by evidence (statistics).  Specific are left out of the actuaries calculations.
iv. Events from Damage-Causing event to date of action – ct will take these into acct.
v. Discounting, capitalization and annuity calcs – taken into acct to reduce to one final payment.  Only discounted up to date of trial – not delict (which be slightly less if trial 3-5 years after delict).  See General Accident v Summers 1987
1. After damages for prospective loss have been calculated it is reduced in terms of a rate discount in order to counter the benefit of receiving compensation in advance. Really has to do with the “time value” of money.  R100 today is worth R108 in 1 year at an 8% int rate.
2. Present value of future benefits determined…
Burger v. Union National (1975) – 40% or 60% calc applied in this case allowing receipt of damages – where a contingency must be made.  The contingency is allowed for by including in the damages a figure representing a percentage of that which would have been included if the full damages or loss had been a certainty.
Jowell v Bramwell-Jones (2000) – Ct followed Coetzee.  Claim should not be actionable until the first loss occurs.  Cannot sue on prospective loss alone (see Coetzee).

7) “Once and for all” rule and causes of Action
a. Definition – for claims in compensation or satisfaction arising out of delict, breach of contract or other cause, the plaintiff must claim damages once and for all damage already sustained or expected in future in so far as it is based on a single cause of action.
b. Prescription begins to run when plaintiff can sue – must suffer some loss and identify defendant… (generally 3 yrs).
c. Cession – cannot sever claim that stems from the same cause of action – medical expenses not separated from pain and suffering.
d. Cause of Action?
i. Single cause theory – conduct that has caused the damage;
ii. Facta Propabanda approach - when all requirements are present

Oslo v Land (1938) – cattle died from spraying of pesticides nxt door.  Subsidence case – where prescription doesn’t run until first damage and damage alone is required (don’t need unlawful act).  Single cause theory

Green v Coetzer – followed the single cause theory injured in a motorcycle accident.  C claimed from G for damage to moto; C later instituted action for bodily injuries – ct said couldn’t sue; res judicata (already actioned)

Evins v Shield (1980) – facta propabanda approach; still followed in practice – see page 163 of txt book & 172

Kantor v Welldone Upholsters (1944) – K supplied wood that was infested with wood beetles.  When W’s client returned furniture and reclaimed purchase price, W sued K and won for this amount. However, when other clients came later, W couldn’t sue again and claim was rejected. Breach of contract flowed from the original breach – bad wood.  Understand when action would arise etc.  questions were asked around this example.

e.  Cause of action arise? – earliest date when all requirements of a claim/liability have been met.
f. Defence – precise nature and extent of further damage is too remote in relation to original damage.  Further damage cannot be imputed in view of policy considerations based on reasonableness, fairness and justice.

8) Nature, assessment, object form of damages of patrimonial loss
a. Nature:
i. Must be expressed in money and can be done in instalments.
ii. Available for all forms of damage, pat and non-pat
iii. Primary objective is to neutralize loss through the addition of a new patrimonial loss
b. Restitution in Kind is possible – but damages seek the equivalent.
c. Assessment (quantification ~ not same as assessing damages) – generally based on speculation
d. Nature and Form of Damages – expressed in money and in lump sum form.  Imitates the actual damage, which may not be entirely quantifiable. 
e. Object – place plaintiff in position he would have been in had the delict not happened.  Similar as in contract – end of contract though.
f. Punishment – appears to be an English Law concept and SA only deals with compensation for patrimonial loss.  Aggravated, punitive, vindictive, penal and exemplary damages are not really recognized – Conventional Penalties Act 15 of 1962 = compensation not punishment.  But compensation alone may act as punishment.
g. Inconvenience – no general discretion to award compensation for inconvenience in the absence of proof of patrimonial loss
 
h. Damages for Pat Loss on Breach of Contract

i. Damages as surrogate for performance – objective financial value of the performance.  ISEP Structural v Inland Exploration (1981) leasee failed to return premises in the state it was in prior.  3 judges didn’t recognize surrogate for performance as this amounts to specific performance in a different guise.  It’s either damages or specific performance but not both.

i. Mora Interest on Damages – a measure of damages sustained on account of late payment.  Prescribed Rate of Interest Act 55 of 1975 allows ct to apply payment demand to unliquidated damages by date of service on the debtor or demand or summons.
i. National Credit Act plays a role in this – see pg 209-10
ii. In duplum Rule - Interest runs until debtor has satisfied his debt however common law rule states that amt due ceases to run when reaches amt equal to capital sum due.

Fose v Minister for Safety and Security – P claimed R200k for constitutional damages (also pain and suffering, loss of amenities of life, insult and for past nd future med expenses) after alleged torture and assault by the police. Ct rejected, damages would be powerful enough.  Rejected punitive damages wouldn’t serve as a deterrent to government but an illusion.  But it wasn’t ruled out completely as dicta indicated that if there was the right case, it could be used if appropriate.  Plaintiff was fully compensated and punitive funds would be better employed elsewhere by the government.
· Nominal Damages – damages awarded w/out proof of loss.  Aimed at confirming a plaintiff’s right and as a mere peg on which to hang costs. No real place in our law.
· Nominalism – applies in regard to a payment of an amt of damages.  This means that amt may not be adjusted for inflation after it has been determined.  Or a monetary debt must be paid in the proper amount of money irrespective of any change in its value (SA Eagle).  Creditor carries risk of devaluation.

9) Forms, Nature and Object of damages & Satisfaction in the case of non-patrimonial loss (injury to personality)

a. Satisfaction (non pat) – indirect, noncompensable/measurable damage.  
i. Actio iniuriam – apology and money amount; penal aspect is criticized; Takes acct of injustice suffered.  Usually for intentional conduct manifesting blameworthiness of act/actor.  Ward-Jackson v Cape Times – contain an unreserved withdrawal of all imputations made, but that is should contain an expression of regret.  A mere retraction is not an apology.
ii. Pain and Suffering NOT = to Satisfaction… – some form of compensation possible for loss caused by impairment of physical-mental integrity; no penal purpose – culpability, an apology are irrelevant. Most of the time against a statutory body indicating complete depersonalization of the matter.  Plaintiff cannot really receive “satisfaction” but will merely receive imperfect compensation.
b. Compensation – money equivalent for non pat damage difficult concept.
c. Theories on Compensation
i. Creation of happiness to counter-balance impairment of feelings – 
ii. Overcoming non-pat loss – greater economic freedom to assist
iii. Comprehensive theory of compensation – compensation of affective loss is key.  Can use a combination of the above.
d. Damages for non-pat loss for breach of contract – older cases could be claimed based on English authority.

Administrator v Eduoard – a contractual remedy does not exist and is unnecessary b/c of the availability of a delictual remedy. No common law authority which generally allows damages for any non-pat loss caused by a breach of contract.  P claimed damages for maintenance of a child and pain and suffering caused by preg and birth after D failed to perform sterilization operation as agreed – then fell preggers.  In Seduction cases – damages for pain and suffering not awarded if girl becomes preggers.

Actio iniunriam v pain & suffering aimed at satisfaction – satisfaction is remedy where money is no natural equivalent and factual restitution is impossible.  Fxn of satifaction relates to the injustice suffered.  Given for damage not compensable.  Satisfaction limited, ideally, to Actio In…  intentional conduct highlighting moral blameworthiness.
Pain & Suffering a form of compensation for impairment of physical-mental integrity.  Since amt ofmoney does not merely provide consolation but counterbalances in a manner not too dissimilar to pat loss.  P&S has no penal purpose b/c injury caused neg/intentionally.  Majority of cases instituted against statutory body.

10) Collateral Source Rule and Compensating Advantages
a. Collateral source Rule
i. Sum formula – only liable for damage suffered.  Ex X suffers R1000 damage from Y; Z gives X R1000 as a donation.  No damage suffered.
ii. Concrete concept – Y still compensates so X gets R2000.
b. Res Inter Alios Acta – transaction between X and Z is irrelevant (is not our business) but doesn’t tell us if the benefit should be considered only sums up how it has been.  Should not be considered then in damage calculation
c. Collateral Source Rule and factual & legal causation – causal nexus to the donation
d. CS as normative problem of law of damages – dealing with calculation of compensation; P shouldn’t get double compensation & D shouldn’t be relieved of liability.
e. CS in Ex Gratia Benefits
i. Generous Employers – continue to receive salary should be disregarded.  Santam v Blyveldt 1973 – mechanic suffered brain injury. Boss kept around doing menial tasks was deemed to be out of generosity but disregarded so as not to allow D escape from liability.  Standard General v Dugmore 1997 – employer paid over proceeds under a group accident policy to employee. Premiums payable under the policy were paid by employer and the payment by the insurer was made by employer.  Ct held this constituted additional insurance benefits procured by benevolence and should be regarded as res inter alios acta (is this then taken into account?).  Dippenaar v Shield Insurance 1979 – payment on acct of benevolence is to be disregarded in computing damages.  This will also be the position in calculating damages of dependants for loss of their breadwinner.  This case also set out the sum formula approach.
f. CS in Insurance
i. Indemnity Insurance – will be taken into acct
1. Rule of cumulation – entitled to receive proceeds of ins policy and damages
2. Rule of non-enrichment – cannot be enriched at the expense of insurer by receiving both damages and indemnity form the insurer
3. Rule of reimbursement – insurer replaces the insured and may claim compensation from the wrongdoer in name of insured.
ii. Social insurance – Compensation for Occupational Injuries & Diseases Act of 1993 – compensation from public funds should be considered and double compensation is not allowed Zysset v Santam (1996).  This also applies to free public health care.  Child with a claim from the Road Accident Fund for loss of breadwinner will not be reduced if foster care giver receives grant – supposed to help caregiver to support child.
iii. Liability insurance – can’t claim from wrongdoer if already received from wrongdoer’s liability insurance (but this will generally NOT be accounted for.)
iv. Non-indemnity insurance (life assurance/personal accident insurance) – not regarded as compensating advantages or personal accident insurance – will be disregarded.  Burger v President Ver… plaintiff received benefit from group life insurance which she was obliged to pay for as part of employment.  Premiums paid by plaintiff.  This benefit should not be taken into acct for loss of future earnings – distinguished from Dippenaar.
g. CS in Pension Benefits
i. Dippenaar – civil servant seriously injured in motor accident.  Totally unemployable and retired 6 yrs premature. 7% of salary to pension fund and state contributed 2.7 times.  On retirement D became entitled to the pension and other bens.  Q: deducted from loss of earning capacity was a deduction for present value of pension he received.  Ct – in order to assess loss pension had to be taken into acct as part of contract.  I think it was considered and not disregarded…
h. Bens from Medical Fund & Sick Pay/Leave
i. Where employer is contractually obligated to grant P sick pay – will be taken into acct.
ii. Miscellaneous Savings – breach so he doesn’t have to move into new house – no cost of moving; registration fees etc.
i. Benefits for Dependants whose breadwinner died – accelerated receipt of bens from estate should be deducted from claim for loss of support.  But how?
j. Accelerated acquisition of sole ownership – division of joint estate isn’t but advantage of being able to dispose of property does.  Circumstances must be considered. In most cases deduction does take place.

11) Miscellaneous principles regarding recovery of damages and satisfaction
a. Duty to Mitigate
i. Legal duty on the aggrieved person not to unreasonably burden the duty of the D to pay damages. Specific duty to the debtor.
ii. Plaintiff must take reasonable steps and is also compensated for loss caused by discharging that duty.  If hires a car can recoup loss for payment from D.  only actual loss is compensated.  Proof lies with P.
b. Limitation 
i. Dhalamini – a hawker w/out a license and injured by a motor vehicle could not claim damages.
ii. Booysens v Shield Insurance (1980) – Dhalamini was extended to actions for dependants.  Where breadwinner had earned support out of a biz carried w/out a license, action of dependants for the loss of income will be refused.
iii. Fortuin – wife did succeed b/c husband’s biz was temporarily unlawful.
iv. Santam v Ferguson – Panel beater w/out a license – wife couldn’t claim; denied at Appellate level.
v. Lebona v President 1991 – earned living as a hawker w/out a license.  Despite unlawfulness, he had a duty to support dependants.  Ct held that despite his unlawful activities, he had a duty to support his dependants and that his earning capacity, in contrast to income in fact earned, had to be considered.
c. Inflation on compensation (SA Eagle v Hartley)
i. Destruction of or damage to thing – X vehicle destroyed in Jan 2010 only gets paid in Jan 2011.  Unfortunately inflation is disregarded.
ii. Loss of income – X is injured Jan 2010, can’t work for one year.  R200k forfeited.  Judgment in Jan 2011.  Spending power is only 180k. SA Eagle v Hartley 1990 – rejected inflation.
iii. Expenses already incurred – inflation probably won’t be allowed here either.
iv. Damages and satisfaction for non-pat damages – no adjustment for period b/w the date of delict and the date of trial.
v. Future Damage – should be taken into acct in estimating future damages for future non-pat loss.

12) Quantum of damages in specific cases of breach of contract
a. Principles – 1) other must have committed a breach of contract; 2) P must already have suffered actual pat loss in a determinable amt.  Causal nexus must be proved; 3) Party who commits breach must be liable in law to compensate.
b. Compensation is what would take to put the plaintiff in a position of where he would have been if contract fulfilled.  See pg355
c. Culverwell v Brown 1990 – purchaser made an unjustified attempt to withdraw from a contract on 6 Dec 1984 = repudiation. 15 Mar 1985 the seller resold the merx to another and on 18 Mar 1985 informed the purchaser that his repudiation was accepted and that the seller was claiming damages.  Seller calc his damages as the diff b/w the contract price and the price he obtained on resale at 15 Mar 1985.  Purchaser argued that seller had to assess damages with reference to the prevailing market value at the time of repudiation.  Ct held that date of acceptance of repudiation to be the proper time for assessmt of damages where no date of delivery was set.  Undue delay may be considered in this scenario.  Whatever happens first the nxt step must follows in a reasonable amt of time.  In this case, there was not unreasonable delay.  Merx sold for more than market value but less than contract price & damage was diff b/w original price and price at resale.
d. Novick v Benjamin 1972 – shares to be allotted within a reasonable time after they had been issued & before being traded.  Debtor repudiated and creditor cancelled.  Question – creditor’s damages to be assessed at the market value of the shares at the time of the breach or on the date of performance.  Ct = date of performance was the decisive moment to add value but creditor had to mitigate.
e. MARKET PRICE – not the only measure if market not available. 1) price actually obtained on resale (not prima facie, as time may play a role); 2) expert evidence; 3) market somewhere else; 4) something that can substitute the performance.

13) Quantum of damages for patrimonial loss caused by certain forms of delict
a. Damage to Property – general measure is diminution of market value.  BUT reasonable cost of repairs is often used since it’s simpler.  The following instances cost of repairs won’t be used:
i. Cost of repairs – repairs exceeds the pre-accident value of the property.
ii. Cost of repairs exceeds the diminution in value of the property
iii. Repairs do not restore it to pre-accident market value.
b. Stolen property – market value of the property at the time and place of loss
c. Loss of Use – loss of profit could result etc.
d. FRAUDULENT & Negligent Misrepresentation
i. Place plaintiff in position if he had not been misled or defrauded.
ii. Where a contract is induced
1. The misrepresentee is entitled  to cancel or uphold the contract;
2. If rescinded, through damages must be placed in position before;
3. Where he stays in the contract
a. No contract w/out misrep – damages calculated by determining the position in which the misrepresentee would have been w/out the contract
b. Would have been a contract but on different terms – assessing his position if a hypothetical contract had in fact been concluded

Eramus v Davis 1969 – held that evidence of the reasonable cost of repairs constitutes prima facie proof of the diminution in value of property and that it is for the defendant to cast doubt on the validity of this measure of loss.
Shrog v Valentine 1949 – where a car used in a business is damaged in an accident; owner can claim loss of income due to damage of the car on top of repair value.

14) Quantum of damages for patrimonial loss caused by bodily injury or death
a. Future medical expenses – just needs to prove the possibility, 40% type of thing.
b. Loss of earning capacity (cts have wide discretion)
i. Goldie v City of Joburg 1948 – must try and ascertain on some logical basis the value of what was lost.
ii. Southern Ins Ass v Bailey 1984 – (2 approaches)
1. Judge to make a round estimate of amt which seems fair and reasonable; entirely a matter of guesswork
2. Make an assessment by way of mathematical calculations on the basis of assumptions resting on the evidence [PREFERRED Method]
3. Cost of a substitute to replace the injured party for the period that s/he was incapable to work
iii. Basic method
1. Calc present value of future income which he would have earned but for his injuries
2. Calc present value of P’s estimated future income, if any, having regard to his or her injury
3. Subtract the figure obtained in 2 from 1
4. Adjust the figure obtained as a result of this subtraction in the light of all relevant factors and contingencies.
c. Damages for Loss of Support Caused by Death of another
i. Executor can claim damages for medical expenses, funeral costs… see Finlay v Kutoane.  Theoretically though it should only be the acceleration of the funeral and measure of damage is the interest over the period of acceleration.
ii. Death of someone:claims by dependants – place the dependant as far as support is concerned in the position he or she would have enjoyed had breadwinner not been killed.
iii. Methods (Hulley v Cox 1923)
1. Annuity
2. Fair & general estimate of the loss
3. Combination
4. Basic Formula
a. Calc period which Plaintiff has been deprived
b. Determine breadwinner’s net annual income over that period
c. Estimate how much deceasd’s annual income would have been devoted to plaintiff
d. Total amt under (c) reduced to present value
e. Amt computed in (d) adjusted in an equitable manner
d. Remarriage could be taken into acct – 10.8.5.  

 Ongevallekommissaris v Santam BPK – ct found couldn’t rule this out and could be accounted for in calc.

15) Quantum of damages and satisfaction for non-patrimonial loss (injury to personality)
a. Can recover – pain and suffering, shock, disgfigurement, loss of the amenities of life, loss of expectation of life…
i. Extent or seriousness of non-pat loss
ii. Object of compensation (counterbalance to unhappiness; give ability to overcome injuries…)
iii. Effectiveness of compensation
iv. Principles of fairness & conservatism
b. Use of Previous awards
i. Protea Assurance v Lamb (1971) – comparable cases used as guidance in a general to assist ct; See De Jongh below.
ii. Considering depreciating value of money (use present money value of the award…)
iii. Practical method - Establish previous pattern:
1. Similarity of physical injuries
2. Type & duration of med treatment
3. Permanence of some types of injury
4. Similarities in loss of amenities of life
5. Age of the plaintiff
c. Loss of amenities of life – loss of ability to participate in the general activities of life.
i. General approach taken.
ii. Specific losses play an important role in determining the extent of loss and quantum
iii. Administrator-General v Kriel 1988 – medical expenses may directly counter loss of amenities; unconsciousness isn’t ignored, but can be used for objective satisfaction (since that is impossible). 

De Jongh v Du Pisanie (2005) – ct can use previous comparable awards as a guideline.  This gives an indication of the wide parameters w/in which the award can be made.  Consistency is also important in concept of fairness.  Doesn’t replace discretion.

Road Accident Fund v Delport (2006) – woman was severely injured in an accident.  Judge considered her emotional state after her debilitating injury = loss of husband/marriage, pain and discomfort, loss of amenities of life, dependence on others and awareness of all this.  Amt was not too high R1 250 000 – this is not that much on grand scheme of things at all.  Should be a lot higher.

Schmidt v RAF (2007) – quantum of damages remains in discretion of the trial court

16) Procedural matters in the law of damages
a. Onus and precise calculation
i. Precise possible – P must produce evidence substantiating exact amount.  If pat loss is proved but insufficient evidence to enable precise assessment – then in some instances estimate is made on best available evidence.  BUT – where evidence was available in a general sense and P failed to produce it, ct will NOT attempt assessment and will order absolution from the instance.  Not task of court to award arbitrary amt where P has not produced best evidence
ii. Precise Not Possible – number of instances this isn’t quantifiable easily – copyright etc.  If pat loss is clear then ct uses best available evidence and P should not be non-suited b/c there is uncertainty on precise extent of loss.  Ct may even use “informed guess” or “rough estimate.”  Still must produce best available evidence.  If sufficient evidence is produced where its impossible to get all evidence to calc then court will work with it.  Could end up with a conservative number as a result.
b. In Non-Pat – reasonable discretion by court and broad general considerations play a role in quantification.  But must still be based on facts.
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