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GENERAL PRINCIPLES OF THE LAW OF DELICT

SU2:  INTRODUCTION TO THE LAW OF DELICT

Role of the law of delict:
To indicate which interests are recognised by the law, under which circumstances they are protected against infringement (that is, when the impairment of a legally recognised interest constitutes a delict) and how such a disturbance in the harmonious balance of interests may be restored

Fundamental premise in law = damage (harm) rests where it falls = each person must bear the damage he suffers 
However, damage does not always rest where it falls – in certain legally recognised instances in which burden of damage is shifted from one individual to another, with the result that the latter incurs an obligation to bear the former’s damage / to provide compensation for it
Law of delict thus determines the circumstances in which a person is obliged to bear the damage he has caused another

Law of delict belongs to the law of obligations – 
Because the wrongdoer has an obligation to make compensation for the damage suffered, the person prejudiced has a corresponding right to claim compensation.  As a result, an obligation between the 2 parties is created

Delict =	the act of a person that in a wrongful & culpable way causes harm to another

Elements of a delict:
	Act / conduct
	On the part of the person (wrongdoer / defendant) against whom prejudiced party (plaintiff) wishes to litigate

	Wrongful
	Wrongdoer must have acted in a legally reprehensible, unlawful / unreasonable way:
In conflict with community’s conception of what is right (boni mores)

	Fault
	On the part of the wrongdoer = legally blameworthy for having acted wrongfully = 2 forms of fault =
1. Intentionally = willed the damage in the knowledge that she was acting wrongfully
2. Negligence = did not conform to the std of care required by the law

	Causal connection
	Btw the act of the defendant & damage suffered by plaintiff – act caused the damage / loss = 2 forms:
1. Factual
2. Legal

	Damage
	Plaintiff must’ve suffered some damage -2 forms:
1. Patrimonial loss (damnum iniuria datum) [reduction of financial power]
2. Injury to personality (iniuria) [infringement of an aspect of personality – i.e. good name]



· Generally all 5 elements must be present before defendant may be delictually liable
· Plaintiff must prove all 5 elements if he wishes to obtain judgment in his favour in a case dealing with an alleged delict
· If defendant can show that one/more of the 5 elements are not present – he cannot be held delictually liable

Exceptions to above =
· Liability without fault / strict liability – wrongdoer can be delictually liable for wrongful causation of damage even if he had no fault
· Interdict can be issued by court in absence of proof of elements of fault, causation / damage

Remedies available to person prejudiced / threatened by delict (or wrongful deed) of another:
Person already suffered harm = may institute action to be compensated for the damage – 3 most NB:
	
	2 pillars of the law of delict
	Third pillar

	
	Actio legis Aquiliae 
	Actio iniuriarum
	Action for pain and suffering

	Form of damage
	Patrimonial loss
	Personality infringements
	Certain types of personality infringements in the form of bodily injuries

	Form of fault
	Intention / negligence
	Intention
	Intention / negligence



It is inevitable that forms of damnum iniuria datum and iniuria which occur frequently in practice become known as separate delicts under specific names = 
· Patrimonial loss caused by another person’s death (the dependant’s action) or injury, negligent misrepresentation & emotional shock have emerged in practice as forms of damnum iniuria datum
· Assault, defamation, insult, invasion of privacy, wrongful deprivation of liberty & adultery have crystallised into specific forms of iniuria

Such forms develop their own specific rules within the framework of the general principles of delict
It is useful & necessary to treat the diff forms separately

Nevertheless – it must be born in mind that each is merely a specific form of the broad concept of delict

There is definitely not a series of separate delicts – at most, the specific forms of delict may be seen as being species of the genus “delict”

Note:  Interdict is applied for an order to prevent harm – to apply successfully – applicant must prove 2 delictual elements:
· An act has already been committed / will be committed; and
· It is (or will be) wrongful

DELICT & BREACH OF CONTRACT

Similarity =
Breach of contract (BOC) is normally an act by one person (contracting party) which in a wrongful & culpable way causes damage to another (contracting party)

Differences:
	BOC
	Delict

	Only constituted by the non-fulfilment by a contractual party of a contractual personal right (claim) / an obligation to perform
	Constituted by the infringement of any legally recognised interest of another party, excluding the non-fulfilment of a duty to perform by a contractual party

	Primary remedy = directed at enforcement, fulfilment / execution of the contract – a claim for damages as a remedy only plays a secondary part
	Remedies are primarily directed at damages (or satisfaction) and not at fulfilment



BOC is not formally treated as part of the law of delict but is considered to be part of the law of contract 
Law of contract therefore provides specific rules and remedies for BOC that are not applicable to a delict – this distinction is clearly apparent from the fact that one & the same act may render the wrongful doer liable ex contractu as well as ex delicto

At most, it can be said that both are species of the genus “wrongful conduct” in private law



DELICT & CRIME

Differences:
Principle difference = private vs public law:
· Private law:  directed at protection of individual (private) interests 
· Public law:  directed at upholding the public interest

	Delict
	Crime

	Remedies are compensatory in character, compensating / indemnifying the aggrieved party for the harm the wrongdoer caused
	Sanctions are of a penal nature & are intended to punish the criminal for his transgression against the public interest



One & the same act can be found delictual, as well as criminal, liability – however, a delict is not necessarily a crime and vice versa

THE LAW OF DELICT, CONSTITUTION & FUNDAMENTAL (HUMAN) RIGHTS

Direct application

State must respect the fundamental rights (and may therefore not infringe them) except insofar as such infringement is reasonable & justifiable according to the limitation clause

Direct horizontal application entails that the courts must give effect to an applicable fundamental right by applying, and where necessary, developing the common law insofar as legislation does not give effect to that right, except where it is reasonable & justifiable to develop the CL to limit the right in accordance with the limitation clause

The FR’s relevant to the law of delict must find application in this manner – these rights include:
Right to property / life / freedom & security of the person / privacy / human dignity / equality / freedom of expression / freedom of religion, belief & opinion

When 2 / more of these FR’s are in conflict there will have to be careful & correct balancing / weighing-up of the opposing rights

Entrenchment of FR’s in the BOR enhances their protection & gives them a higher status in that all law, state actions, court decisions & conduct of natural / juristic persons may be tested against them, taking into account that any limitation of a FR must be in accordance with the limitation clause of the Constitution.  

It’s submitted that in exercising this value judgment (as well as in the process of weighing-up opposing FR’s), the general principles which have already cyrstallised in our law re reasonableness / boni mores (legal convictions of the community) criterion for declitual wrongfulness may serve as prima facie indications of the reasonableness of a limitation ito the BOR

In the case of an infringement of / threat to a FR, a prejudiced / threatened person is entitled to approach a competent court for appropriate relief = in this respect, mention should be made of the possibility of the development of a “constitutional delict” = infringement of a FR per se constitutes a “delict” – a clear distinction should be made btw such a constitutional wrong and a delict, even though these 2 figures may overlap – 
· The requirements for a delict & those for a constitutional wrong differ materially = not every delict is necessary a constitutional wrong, and vice versa

Unlike a delictual remedy which is aimed at compensation, a constitutional remedy (even in the form of damages) is directed at affirming, enforcing, protecting and vindicating FR’s & at preventing / deterring future violations of Chapter 2

A constitutional wrong & a delict (or their remedies) whould therefore not be treated alike & for conceptual clarity, “constitutional delict” should be avoided

Indirect application:

All private law rules, principles / norms are subjected to and must therefore be given content in the light of the basic values of Chapter 2

This prompting of the spirit, purport & objects of the BOR will in all probability deliver the same results as the direct application & applies in particular to the open-ended / flexible delictual principles – i.e. boni mores test for wrongfulness / imputability test for legal causation / the reasonable person test for negligence / where policy considerations & factors such as reasonableness, fairness & justice may play an NB part

The basic values underlying Chapter 2 could be implemented with good results as NB policy considerations in determining wrongfulness, legal causation & negligence

SU3:  THE ACT

· Conduct is a general prerequisite for delictual liability
· Damage must be caused by something – in the case of delictual liability it is caused by conduct

NATURE & CHARACTERISTICS OF CONDUCT

Definition of conduct = a voluntary human act or omission

Characteristics:

(a) Only an act of a human being

Where a human uses an animal as an instrument in the commission of a delict, a human act is still present

Juristic person (i.e. company) may act through its organs (humans) & be held delictually liable – rule used to determine whether human conduct may be attributed to a juristic person for delictual liability:  an act performed by / at the order of / with the permission of a director / official / servant of a juristic person in the exercise of his duties / functions in advancing / attempting to advance the interests of the juristic person, is deemed to have been performed by the juristic person

(b) Human action only constitutes conduct if it’s performed voluntarily

i.e. if it’s susceptible to control by the will of the person involved

Voluntariness implies that the person in question has sufficient mental ability to control his muscular movements
Voluntariness does not mean that a person must have willed / desired his conduct (see example on pg 26 of TB)

The requirement of voluntariness does not mean that a person’s conduct should be rational / explicable – conduct by an infans / someone suffering from a mental disease is usually voluntary although the doer may escape delictual liability, either because he lacks accountability / because fault is absent

(c) Conduct may be in the form of:
a. A positive act (active conduct (commission); or
b. Omission (omisio)
THE DEFENCE OF AUTOMATISM

Defendant argues that the conduct complained of does not satisfy the requirement of voluntariness (i.e. that he acted mechanically)

Conditions that may cause a person to act involuntarily in that they render him incapable of controlling his bodily movements:
· Absolute compulsion (vis absoluta) [note:  the compulsion can be exerted by human agency / through forces of nature (see example on pg 27 of TB).  This situation must not be confused with relative compulsion (vis compulsiva) (see example on pg 27 of TB)
· Sleep / Unconsciousness
· Fainting / epileptic fit / black out
· Serious intoxication
· Reflex movements
· Strong emotional pressure / mental disease / hypnosis
· Heart attack

Defence of automatism will not succeed if the defendant intentionally created the situation in which he acts involuntarily in order to harm another.  This is known as an actio libera in causa.  The defendant will be held liable for his culpable conduct in creating the state of automatism which resulted in damage to the plaintiff.

The defendant may not successfully rely on the defence of automatism where he was negligent re his automatic “conduct”.  This will be the case where the reasonable man would have foreseen the possibility of causing harm while in a state of automatism.  (See example on pg 28-29 of TB).

In respect of “sane” automatism (i.e where the automatism is not a consequence of mental illness), the onus is on the plaintiff to prove that the defendant has acted voluntarily & not mechanically.  However, if a defendant raises automatism resulting from mental illness as a defence, such a defendant will probably bear the onus to prove the absence of conduct.

Molefe case:

Plaintiff involved in car accident with defendant – accident took place when 2 cars approached one another from opposite directions & defendant’s car suddenly swerved on to incorrect side of road where it collided with plaintiff’s vehicle – defendant pleaded that he was overcome by a sudden, unforeseen & uncontrollable blackout – MC rejected defendant’s version - defendant appealed

SCA held that an involuntary act does not give rise to delictual liability – the onus of proving that the accident was caused by the defendant’s negligent act, including that the act was voluntary, rests on the plaintiff – in order to discharge this onus, the plaintiff must prove on a preponderance of probability that the accident was not caused by an involuntary act on the part of the defendant – in this case, the plaintiff did not succeed in proving this

Van der Merwe and Olivier’s claim that automatism doesn’t actually exclude the conduct requirement in delict, but that it may exclude wrongfulness or fault (see example on pg 29 of TB) =
	This view should not be accepted because it takes too narrow a view of automatism as a defence
Automatism does not mean that there is no voluntary act whatsoever by the defendant which caused the damage, but only that the conduct in question was not voluntary
Only the voluntary act closes to the harmful consequence is normal of relevance, and it is therefore unnecessary to consider prior voluntary acts (see example on pg 29 of TB)



COMMISSION (COMMISSIO) AND OMMISSION (OMISSIO)

Liability for an omission is in general more restricted than liability for a positive act (a commission)

The law is hesitant to find that there was a legal duty on someone to act positively and so to prevent damage to another

It’s often difficult to draw a distinguishing line btw conduct of a positive nature and conduct by way of an omission

Van der Merwe & Midgley explain –
· An omission / failure to take certain measures in the course of some activity is therefore not necessarily a form of conduct, but may well indicate that the action was negligently performed
· Inaction as a part / stage of some positive activity can therefore constitute / indicate negligence on the part of the actor; negligence is by definition a failure to take reasonable precautions
· Many omissions are therefore merely indications of legally deficient positive conduct
· The mere fact that linguistic alternatives enable us to describe the positive occurrence in a negative way (i.e. “the driver failed / omitted to stop at the stop street”) is legally irrelevant in the determination of the conduct
(See example on pg 30 of TB)

However, this must be distinguished from the case were a person fails to take precautions against the occurrence of damage & his failure is not an integral part of positive conduct (see example on pg 30 – 31 of TB)

These cases constitute omissions in that there is a failure to take any positive steps whatsoever to prevent damage to other people.  Whether the omissions in question are wrongful, i.e whether there is a legal duty to act positively, is a separate issue

SU4:  WRONGFULNESS:  INTRODUCTION, LINK WITH ACT AND CONSEQUENCE

A wrongful act is legally reprehensible or unreasonable conduct

Someone is delictually liable only if he has caused harm in a wrongful way = in a reprehensible or unreasonable manner 

Where damage results from a lawful or reasonable act, no delict has been committed & the perpetrator is absolved (see example on pg 21 of SG)

Wrongfulness should be determined objectively ex post facto (diagnostically) taking into account all the relevant facts & circumstances that were really present & all the consequences that really ensued

Determination of wrongfulness entails a dual investigation:

1. Where a legally recognised individual interest has been infringed – the act must have caused a harmful result

2. If it’s clear that an individual interest has been prejudiced, legal norms must be used to determine whether such prejudice occurred in a legally reprehensible / unreasonable manner – violation of a legal norm must, therefore, be present; a harmful consequence in itself is insufficient to constitute wrongfulness

Note:  The Q of whether the factual infringement of a legally recognised interest occurred in a legally reprehensible manner constitutes the essence of the investigation into the element of wrongfulness
ACT AND CONSEQUENCE (i.e. the first aspect in establishing wrongfulness)

An act may be described as delictually wrongfull only when it has as its consequence the factual infringement of an individual interest

The Q of whether such a consequence is present normally requires a concrete investigation of the relevant facts by analysis of the evidence available

Thus an act on its own (i.e. w/o ref to a consequence of the nature described above) can never be held to be delictually wrongful (see example on pg 34 of TB)

In delict, the wrongulness of an act is, therefore, always determined with ref to its consequenc:  if such a consequence is lacking, the act cannot be wrongful

An act & its consequence are always separated by time & space:

The division / detachment of an act & its consequence may be negligible or significant (see example on pg 35 pf TB)

The act is only wrongful in delict when harmful consequences ensue

Pinchin case:

Pregnant woman was involved in car accident caused by defendant’s negligence – when child was born, it was found to suffer from serious brain damage – compensation was claimed from defendant on child’s behalf – however, at time of defendant’s act, child ws in ventre matris (child had no juristic personality & no legally protected interests that could be infringed)

Q was whether defendant’s act was wrongful re the child

Judge relied on nascitrurus fiction (unborn child is deemed born if doing so is in its interest) & held that child had an action in principle, but the action had to fail in this case because there was no proof that the brain injuries were caused by the accident

Note:  it was unnecessary to rely on nasciturus fiction to find that in principle this child would have had an action because the act & its consequences were separate both in time & space – the child need not have had legal capacity at the time of the act – the defendant’s act (at the time of the accident) resulted in a harmful consequence much later (when the child was born with injuries) – the legal subject came into being at birth, and only then did the erstwhile act bring about a harmful consequence – only when this harmful consequence takes place may the defendant’s act, long since committed, be classified as wrongful – therefore if one keeps in mind the act & its consequences are separate in time & space, it’s unnecessary to employ the nasciturus fiction in order to grant a delictual action to a child who is born with defects resulting from pre-natal injuries

Road Accident Fund case:  SCA pointed out that nasciturus fiction does not offer a solution in certain instances (i.e. mother is negligently infected with syphilis before she became pregnant, but child is then born with the disease) and may in other situations lead to unfair results – wrongfulness & damage are separate delictual elements that must not be merged – judge emphasised that recognition of child’s right to claim for antenatal injuries will, for several reasons, not open the floodgates of litigation, inter alia because the clam depends upon the live birth of the child

NB EXCEPTION TO PRINCPLE THAT WRONGFULNESS CAN ONLY BE ASCERTAINED AFTER A HARMFUL CONSEQUENCE HAS BEEN CAUSED:

For purposes of an interdict, wrongfulness can also be determined with ref to a harmful consequence which has not yet been caused, but which the applicant is attempting to prevent by applying for an interdict

SU5:  WRONGFULNESS:  THE LEGAL CONVICTIONS OF THE COMMUNITY (BONIS MORES) AS BASIC TEST FOR WRONGFULNESS

The general norm / criterion to be employed in determining whether a particular infringement of interests is unlawful is the legal convictions of the community:  the boni mores.

The bone mores test is an objective test based on the criterion of reasonableness.

Basic question = 
Whether, according to the legal convictions of the community & in light of all the circumstances of the case, the defendant infringed the interests of the plaintiff in a reasonable / unreasonable manner

THE BALANCING OF INTERESTS

Boni mores criterion essentially entails the ex post facto balancing / weighing up of:
1. Interests which defendant promoted by his act; and
2. Those which he infringed

Court must weigh the conflicting interests of defendant & plaintiff in light of all the relevant circumstances & in view of all pertinent factors in order to decide if infringement of plaintiff’s interests was reasonable / unreasonable

Factors that play a role in determining reasonableness / unreasonableness of defendant’s conduct:
· Nature & extent of the harm, (subjectively) foreseen harm and (reasonable) foreseeability of harm;
· Possible value to the defendant / society of the harmful conduct;
· Costs & effort of steps which could have been taken to prevent the loss;
· Degree of probability of success of preventative measures;
· Nature of relationship btw parties;
· Motive of defendant;
· Economic considerations;
· Legal position of other countries;
· Ethical & moral issues; and
· Other considerations of public interest / public policy

Influence of Const & BOR:
Legal convictions of community must incorporate const values & norms & give effect to them
Courts have a duty to develop the boni mores as part of the CL in accordance with the spirit, purport & objects of the BOR – i.e. to develop the boni mores of our constitutional community
Wrongfulness must therefore be interpreted more widely to give better protection to the values underpinning the BOR

A DELICTUAL CRITERION

In applying the boni mores criterion in the law of delict we are concerned with whether / not the community regards a particular act / form of conduct as delictually wrongful

Because law of delict is only concerned with legal permissibility of infringements of individual interests – application of boni mores test in law of delict is not determined by Q of whether particular act should be considered wrongful for purpose of, i.e., criminal law (where public interest is paramount)

AN OBJECTIVE CRITERION

The boni mores criterion is an objective criterion = task of judge is to define & interpret legal convictions of community in a particular instance, having regard to legal policy, legal rules & court decisions in which convictions of community have found expression in the past, supplemented by evidence before him & all info he gathered, and subsequently to apply this interpretation to the problem concerned, taking into consideration the particular circumstances of the case

Subjective factors normally irrelevant!
Subjective factors (i.e. defendant’s mental disposition / knowledge & motive) normally don’t play a role in determining wrongfulness (see example on pg 43 of TB)
However = in exceptional cases, subjective factors do play a part (see example on pg 43 – 44 of TB)
Note the difference btw improper motive / malice vs intent
	Intent
	Improper motive

	Form of fault
	General concept

	Technical legal concept with particular requirements = directing the will towards achievement of particular result with consciousness of wrongfulness (the knowledge that it is wrongful)
	Suggests merely a reprehensible purpose / objective on the part of the defendant

	Only logically exits when wrongfulness is already present
	Other reprehensible states of mind that can play a part in determining wrongfulness:  mala fides / knowledge that a person will be harmed / directing the will at causing a harmful result

	May be present even in the absence of improper motive
	Fact that it is juridically impossible to employ consciousness of wrongfulness to determine wrongfulness does not mean that directing the will as the other element of intention cannot play this part



Also – the fact that the defendant actually knew or subjectively foresaw that the plaintiff would suffer damage as a result of his conduct is taken into consideration in determining wrongfulness in cases of, i.e. the causing of so-called pure economic loss & omissions

PRACTICAL APPLICATION OF THE BONI MORES CRITERION

Generally, if a factual infringement has taken place, this can already be an indication of / pointer to the wrongfulness (legal inadmissibility) of the conduct – i.e. it can constitute prima facie wrongfulness / create a presumption of wrongfulness – i.e.:
· Positive conduct impacting upon the physical person (bodily integrity)
· Property
· Freedom of the body
· Direct infringement of the goodwill of an undertaking

From the mere fact that a detrimental consequence has been caused, i.e. w/o using the boni mores test, it may provisionally be deduced that the defendant acted contra bonos mores & therefore wrongfully.  It may be assumed at the outset that, according to the legal convictions of the community, the actual infringement of interests is prima facie wrongful 

Not all factual infringements of interests are prima facie wrongful – i.e.:
· Omission
· Pure economic loss
· Non-physical personality infringements (i.e. defamation / infringement of dignity / privacy)
· Indirect infringements of the goodwill of an undertaking
In these cases, prima facie wrongfulness must be determined with ref to the boni mores wrongfulness criterion (sometimes embodied in the reasonable person)

An infringement that is prima facie wrongful is not necessarily conclusively wrongful = a further investigation is necessary because it may be that, on closer examination, the apparent wrongfulness is actually not present, because the causing of damage is legally excused or justified – the legal convictions of the community do not condemn all actual infringements of another’s interests – certain legal norms permit a person to cause damage (see examples on pg 45 of TB)

Therefore – the factual infringement of an interest is provisionally characterised as wrongful until closer investigation reveals that a ground of justification exists, in which case the conduct causing harm will be deemed to be lawful

The general boni mores test is seldom applied directly to establish wrongfulness because more precise methods have been developed to determine the legal convictions of the society = conduct is in conflict with the legal convictions of the community – wrongful – if it infringes a subjective right or violates a legal duty

The boni mores test as supplementary criterion

It is seldom necessary to apply the general boni mores test directly because the convictions of the community re what conduct should be regarded as reasonable / unreasonable for purposes of law of delict have, over time, found expression in many CL & statutory norms / grounds of justification / theroretical legal methods whereby wronfulness can be established

2 main ways in which general boni mores criterion is applied as supplementary test for wrongfulness:

1. Cases where wrongfulness of defendant’s conduct does not appear from violation of an existing delictual norm OR lawfulness thereof does not appear from presence of a recognised ground of justification (see example on pg 47 of TB)

Minister van Polisie:

Omission is seen as wrongful conduct when circumstances of case are such that omission does not only elicit moral indignation, but the legal convictions of the community also require the omission to be regarded as wrongful, and the resulting harm to be compensated by the person who omitted to act in a positive manner

Boni mores criterion as a supplementary test for wrongfulness also finds application where wrongfulness of certain personality infringements has to be determined (see example on pg 48 of TB)

Content of legal convictions of community in these instances is determined by asking whether the reasonable person would have regarded the relevant infringement of interests as legally reprehensible in the circumstances – the reasonable person therefore embodies / represents the legal convictions of the community = 2 NB points:

(i) The application of convictions of reasonable person in the boni mores test does not detract from the objective nature of the test for wrongfulness.  The “normal person” can here be regarded as the embodiment of the feelings of the community in the application of an objective test

(ii) The use of the reasonable person as a representative of the legal convictions of the community in the test for wrongfulness must not be confused with the reasonable person test for negligence – distinction btw wrongfulness & negligence need not be violated by expressing the convictions of the community with ref to the opinion of the reasonable person – 

Cape Town Municipality = caution is appropriate when using the views of the reasonable person as expression of the legal convictions of the community re wrongfulness –

(a) The reasonable person test is the classic test for negligence in the law of delict 
(b) Application of the classic test for culpa to the solution of the anterior Q (concerning wrongfulness) is calculated to produce consequences which are likely to be too burdensome for society to accent to shouldering them 

The hypothetical reasonable person should have to be credited with a reasonable sense of ethical / moral responsibility & a propensity to act in acc with it – to use his likely reaction to the situation as the yardstick by which to measure whether / not action is required by law would be tantamount to converting every reasonable perceived ethical / moral obligation to act into an obligation / duty imposed by law – a tendency to simply equate ethical & moral duties with legal duties must be guarded against

Telematrix:

Plaintiff claimed damages from defendant because one of defendant’s organs wrongfully prohibited the publication of plaintiff’s advertisements – Q = whether such a negligent decision, leading to pure economic loss, could be wrongful in a delictual sense

Held – wrongfulness was not to be determined acc to lega-duty approach – defendant had a duty towards plaintiff to act w/o negligence & in a manner that was fair, justifiable & reasonable when deciding whether publication of the advertisements had to be prohibited / not = this did not necessarily mean that defendant had acted wrongfully – public / legal policy considertions require that there should be no liability (i.e. that the potential defendant should be afforded immunity against a damages claim, even from 3rd parties affected by the judgement 

Held defendant had not acted wrongfully by (incorrectly) prohibiting publication of the adverts – claim was dismissed

Note:  a wrong decision that was negligently taken during a judicial process aimed at serving the public interest could acc to this case not be viewed as wrongful

Absence of wrongfulness may be explained in 2 ways:

i) By circumventing the legal-duty approach & relying on the boni mores as independent wrongfulness criterion:  although defendant’s conduct certainly elicits moral indignation, the legal convictions of community do not require conduct to be regarded as wrongful & harm to be compensated, in view of clear considerations of public policy militating against this

ii) Within the context of the legal-duty approach:  the apparent breach of a legal duty can be seen as reasonable & thus lawful, precisely because the legal convictions of community regard the conduct as lawful in view of public policy considerations – by implication this conclusion may even be reached from Telematrix where court declared that there is obviously a duty, even a legal duty, on a judicial officer to adjudicate cases correctly & not to err negligently – this does not mean that a judicial officer who fails in the duty because of negligence, acted wrongfully because public / legal policy considerations require that there should be no liability = prima facie breach of a legal duty is really lawful from the outset due to considerations of public policy



2. For purposes of refinement, especially in assessing wrongfulness in borderline cases (see example on pg 49 of TB)

Goliath:

X, under compulsion from Y & fearing his own life, helped Y to kill Z – Q = whether X’s defence of necessity could be upheld?  

Decision entailed weighing life of person threatened against life of deceased – it was uncertain whether this particular instance complied with one of the requirements of necessity (that interest infringed should in general not be greater (or more valuable) than interest protected – recourse was had to general test of reasonableness

AD recognised the community’s conviction that the ordinary human being in general does not consider the life of another person to be more NB than his own & concluded that the requirements for necessity had been satisfied

SU 6 – WRONGFULNESS:  WRONGFULNESS AS INFRINGEMENT OF A SUBJECTIVE RIGHT

Doctrine of subjective rights

Fundamental premise of this doctrine = wrongfulness consists of the infringement of a subjective right.  However, infringement of a subjective right is not to be regarded as the only criterion for wrongfulness.

All people (legal subjects) are holders of subjective rights

Dual relationship that characterises every right:

	Subject-object relationship
	Subject-subject relationship

	Between holder of the right (legal subject) & the particular object of the right (legal object)
	Between holder of the right (legal subject) & all other persons (legal subjects)

	i.e. subject has a right to his car (legal object)
	i.e. subject has a right to his care enforceable against other persons (legal subjects)

	Provides holder of a right with power to use, enjoy & alienate the object of his right – content & extent of these powers are determined & regulated by rules & norms of the law
	Holder of a right can uphold his powers over a legal object against all other legal subjects 
Every right has a correlative duty* = duty rests on all other legal subjects not to infringe the relationship btw the holder of a right and the object of his right (if I have a right to a thing – other persons have a duty not to infringe my right


*Because every right has as its correlative a legal duty, wrongfulness may exist in either the infringement of a right, or in the non-compliance with the corresponding legal duty



Nature of a subjective right

Largely determined by the nature of the object of the particular right

5 classes / categories of rights:

1. Real rights = objects of these rights are things
(i.e. tangible objects such as a farm / house / car)

2. Personality rights = objects of these rights are aspects of personality
(i.e. good name / physical integrity / identity)

3. Personal rights = object of these rights are acts & performances
(i.e. delivery by seller of the thing sold / payment of amount owing by debtor / rendering of services by employee)

4. Immaterial property rights = objects of these rights are immaterial property
(i.e. invention / poem / art)

5. Personal immaterial property rights = objects of these rights are personal immaterial property
(i.e. earning capacity / creditworthiness)

It is sometimes stated that rights can be divided in absolute rights (enforceable against all people) and relative rights (enforceable only against a particular person(s), with real, personality & immaterial property rights being absolute rights and personal rights being relative rights = however, this distinction is unacceptable because all rights – including personal rights – operate against all people [i.e. if a purchaser has a personal right to delivery of a thing sold enforceable against the seller – it is obvious that all other persons must respect the purchaser’s right & must refrain from interfering with it by eg destroying the thing purchased]

However, it is indeed characteristic of absolute rights that the holder of the right has direct control over the object of his right, while ito relative rights, their object is an act / performance on the part of another

Origin of subjective rights:

Arise when the law recognises existing individual interests as being worthy of protection

Before the law accords recognition to an individual interest as a legal object ito the doctrine of subjective rights, 2 conditions must be met:

1. It must be of value to the holder of the right (relatively scarce); AND
2. It must have such a measure of independence that it is possible to dispose of it and to enjoy it

Once an interest complies with these requirements & is regarded by the law as worthy of protection, it changes form a mere individual interest of which the law does not take notice, into a legally recognised & protected object of a subjective right – the dual relationship (as explained above) will then come into being



Infringement of a subjective right:  requirements:

Dual investigation:

1. Whether the holder of a right was disturbed in the use & enjoyment of his right (i.e. whether the subject-object relationship has in fact been disturbed)

Normally present when defendant in fact violates a legal subject’s powers of use, enjoyment & disposal re the object of his right – occurs mostly by means of an action impacting directly on the legal object itself (see examples on pg 53 of TB), but may also take place in an indirect manner where defendant, w/o directly interfering with the object of a right, affects the plaintiff’s powers of use & enjoyment of this object (see examples on pg 53 of TB)

If (1) is established, then one must establish the following:

2. Whether the infringement complained of took place in a legally reprehensible way (i.e. in violation of a norm)

General reasonable criterion is applied which is established with ref to the legal conviction of the community, i.e. the boni mores
However, it’s seldom necessary to apply the general reasonableness / boni mores test directly because usually proof of an actual infringement of the subject-object relationship is already an indication of wrongfulness – thereafter the defendant normally endeavours to show that a ground of justification applies to his conduct & that in the circumstances, his apparently unreasonable conduct is justified by law – if his defence succeeds, he will not be held to have acted in conflict with the law (wrongfully)

Universiteit van Pretoria

First case in which courts recognised the doctrine of subjective rights

Facts:
Respondent made a film – applicant applied for an interdict to prevent showing of the film on the ground that it would infringe the university’s right to privacy, good name & patrimonial interests

Finding:  Court refused the application

Ratio:
Court accepted that:
· Wrongfulness consists in the infringement of a subjective right
· Wrongfulness is in principle determined by means of the boni mores
· A subjective right involves a dual relationship (subject-object and subject-subject)
· Legal objects are basically classified into 4 groups (things, aspects of personality, immaterial property & performances)
· Nature & character of a particular subjective right are largely determined by the character of the object of the particular right
· The starting point that wrongfulness basically consists in the infringement of a subjective right does not exclude the creation / development of other criteria for wrongfulness (referred to a violation of a norm / duty as supplementary criterion)

Recognition was given to the right to privacy & right to identity as independent personality rights & to the right to goodwill & the right to the distinguishing sign as unique immaterial property rights – however, court denied that a juristic person (trading as well as non-trading) has personality rights, but found that the interests of the university in this regard may be protected by the right to goodwill as a patrimonial right
SU7:  WRONGFULNESS:  WRONGFULNESS AS BREACH OF A LEGAL DUTY

2 instances where boni mores finds practical application in existing rules of law & legal doctrines = wrongfulness amounts to the infringement of a subjective right OR non-compliance with a legal duty to act

Infringement of a subjective right and breach of a legal duty as a test of wrongfulness may be regarded as 2 practical applications of the general boni mores criterion

Problems relating to wrongfulness may arise which cannot readily be resolved by asking whether a subjective right has been infringed 

However, even where a subjective right is identifiable, there are circumstances in which it is more appropriate to determine wrongfulness by asking whether a legal duty has been breached than by asking whether a subjective right has been infringed

In cases of liability for an omission or for causing pure economic loss (with the exception of the infringhment of the right to goodwool in the case of unlawful competition) – wrongfulness is normally determined not by asking whether the plaintiff’s subjective right has been infringed, but rather by asking whether, according to the boni mores or reasonable criterion, the defendant had a legal duty to prevent harm (i.e. whether defendant could reasonably (according to the boni mores) have been expected to act positively

Van Eeden – an omission is wrongful if the defendant is under a legal duty to act positively, to prevent the harm suffered by the plaintiff.  The test is one of reasonableness.  A defendant is under a legal duty to act positively to prevent harm to the plaintiff if it is reasonable to expect of the defendant to have taken positive measures to prevent the harm

Reason why existence of a legal duty is sought = impairment of the legal object is not prima facie wrongful in these cases, but rather prima facie lawful, because, according to the boni mores criterion, there is neither a general duty to prevent loss to others by positive conduct, nor a general duty to prevent pure economic loss. The imposition of such duties would probably place too heavy a burden on individuals in the community.   Therefore, one must determine in each case whether there a legal duty to act positively or a duty to avoid pure economic loss.  In these cases, it is consequently more appropriate to make use of breach of a legal duty rather than infringement of a subjective right, to establish & express wrongfulness.

If it is found that the defendant indeed had a legal duty, a breach of that duty is, in the absence of a ground of justification, unreasonable, contra bonos mores  and thus wrongful.  The determination of wrongfulness by the use of breach of a legal duty does not entail a new test – given that in many instances, a legal duty merely constitutes the converse of a subjective right – the test for wrongfulness where breach of a legal duty is involved is in principle clearly the same as the question of whether a subjective right has been infringed.  The Q of whether a legal duty has been breached is also determined with ref to the boni mores / general legal convictions of the community

It’s preferable to use the term “legal duty” (Afrikaans “regsplig”) instead of “duty of care” – “duty of care” may lead to confusion because it’s traditionally employed to denote more than 1 meaning:  (1) sometimes it relates to wrongfulness:  to the existence of a legal duty to take steps to prevent loss, determined objectively and ex posto facto (the “duty issue); (2) it relates to negligence:  to the duty to take reasonable care – to foresee & prevent loss (the “negligence issue”).  This sometimes results in a failure to distinguish btw 2 fundamentally difference elements of delict – wrongfulness and fault.  The enquiry into the existence of a legal duty & its breach is very different from the enquiries into the so-called policy-based & fact-based notions of a duty of care.  The Q of a defendant’s fault, or negligence, is not in issue.



SU8:  WRONGFULNESS:  LIABILITY OWING TO AN OMISSION; BREACH OF A STATUTORY DUTY

LIABILITY FOR AN OMISSION

Generally, a person does not act wrongfully for the purposes of the law of delict if he omits to prevent harm to another person.

Liability follows only if the omission was in fact wrongful and this will be the case only if (in the particular circumstances) a legal duty rested on the defendant to act positively to prevent harm from occurring & he failed to comply with that duty

Whether such a duty existed is answered with ref to the flexible criterion of the legal convictions of the community & legal policy = objective test:  all the relevant circumstances of a particular case must be taken into consideration (all factors which, according to convictions of community, may be indicative of a legal duty to act positively, must be considered)

Factors which may indicate the existence of a legal duty to act positively to prevent harm:

1. Prior conduct (the omissio per commissionem rule)

A person acts prima facie wrongfully when he creates a new source of danger by means of positive conduct & subsequently fails to eliminate that danger (ommisio), with the result that harm is caused to another person

Halliwell:  AD held that prior conduct is an indispensable requirement for liability for omissions

Silva’s Fishing Corporation:

Facts:
Defendant was owner of a fishing fleet – engine of one of his boats failed & boat drifted out on the open sea for 9 days during which the defendant failed to take steps to rescue it & it was eventualy lost in a storm – plaintiff’s husband drowned & she instituted action aainst defendant

Majority associated themselves with prior conduct requirement laid down in Halliwell case & held that prior conduct was present in this case because defendant created potentially dangerous situation by providing the boat & consenting to the fishing run from which he could benefit financially – accordingly, a legal duty rested on defendant to take steps to rescue crew of the drifting boat

Minority held that prior conduct was but one of several considerations which might indicate the existence of a legal duty – factors other than prior conduct may also establish a legal duty to act positively – for example in this case there was a legal duty from the control which the defendant exercised over the boat through his employee on the boat.  This critical attitude towards Halliwell was welcomed because the judge correctly considered the Q of whether / not there was a legal duty to act in the light of the views of the community or the boni mores



Regal case:

Facts:
Applicant applied for interdict to compel respondent (his neighbour who lived further up a river crossing both properties) to take steps to prevent slate being washed down by the river onto applicant’s land 

Held that prior conduct was not an indispensable requirement for the exercise of a legal duty to act – a legal duty arises only when loss can be prevented by reasonably practicable measures & in determining what is reasonably practicable, the costs that have to be incurred cannot be left out of consideration 

In this case the steps that would have been necessary to prevent the washing down of the slate (i.e. building the wall) would have been outside the bounds of reasonable practicability in relation to the minor nature of the expected loss – accordingly there was no duty upon the respondent to act postivitely to prevent loss to the applicant – his omission was therefore not wrongful

Note:  this case did not deal with Aquilian liability, but with the requirements for the granting of an interdict – consequently, the impression was created that the rejection of the prior conduct requirement was confined to interdicts (the court did not clearly state that the rejection also applied to Aquillian liability)

Minister of Forestry case:

AD had to decide whether a landowner was liable for damage resulting from his failure to control a fire which, through no action of his, broke out on his property

To arrive at a decision the court first had to decide whether / not the defendant was under a duty to control the fire - Held that liability for an omission is dependent upon the existence of a legal duty to act – the law does, in certain circumstances, where there has been no prior conduct, impose a duty on the landowner to control a fire which breaks out on his land – where the landowner bears no responsibility for the origin of a fire which is burning on his property, his failure to take steps to endeavour to control / extinguish it is an “omission” which is not “connected with prior conduct” – the law imposes a duty upon the landowner to take, within the range of his capacities, reasonable steps to control / extinguish a fire liable to cause damage to another - Court correctly rejected the view that prior conduct is an essential requirement for liability on the ground of an omission, and accepted the more flexible approach adopted in Sivlas Fishing case 

Ewels case:

Facts:  Respondent claimed damages from appellant on ground that policeman in service of appellant failed to take steps to prevent respondent from being assaulted & injured

Finding:
Appeal against decision of the court a quo, which refused an exception against the claim, was rejected

Ratio:
AD rejected viewpoint that prior conduct is indispensable in connection with liability for an omission - held that prior conduct may be a factor in the total matrix of circumstances of a particular case from which a conclusion of wrongfulness may be drawn, but it is not an essential prerequisite for wrongfulness – an omission is seen as wrongful conduct when the circumstances of the case are such that the omission elicits moral indignation AND the legal convictions of the community also require the omission to be regarded as wrongful & the resulting harm to be compensated by the person who omitted to act in a positive manner

Held that in this case, the existence of a statutory provision which placed a duty to protect on the police, was a factor that obviously played a role in this regard

From the above case, the generally accepted view that wrongfulness is in principle determined by the legal convictions of the community has now been applied to omissions

Where a factor such as prior conduct is present, it will normally indicate the existence of a legal duty so clearly that direct application of the general reasonableness test will not even be necessary.  However, exceptional circumstances could possibly occur where, despite the presence of prior conduct, there is no legal duty

Bakkerud:  legal convictions of community can even in the absence of prior conduct place a legal duty on a municipality to, i.e. repair roads / sidewalks / to warn against danger – whether this is the case, depends on the circumstances & must be determined when necessary

2. Control of a dangerous (or potentially dangerous) object or person

Examples:  fire / long grass alongside a road exposing the bordering property to fire hazard / broken stairway / hole in the ground / dangerous criminal (person)

Can be a factor in determining whether a legal duty rested on the person in control, to prevent someone from being injured by the particular situation

2 questions:

1. Whether there was actual control

· Defendant had actually taken control over the (potentially) dangerous situation
· Defendant was the owner of the (potentially) dangerous object
· Shop owner had factual control over a shop where customers could slip on slippery floors
· Statutory provisions placing control on the defendant

Fact that defendant had control of a (potentially) dangerous object is in itself not enough to establish a duty to take precautionary measures – but may be a factor in determining such a duty.  You have to then determine (2) below

2. Whether, in light of inter alia such control, a legal duty rested on the defendant to take steps to prevent damage resulting from his omission to exercise proper control

Facts & circumstances of particular situation will be decisive in determining whether defendant should have exercised control 

· Occupier of property / building where (potentially) dangerous conditions exist has a legal duty to prevent injury to persons / trespassers who visit
· Legal duty may also rest on owner / occupier / controller of property to control fire on such property
· Same applies to person in possession of a firearm / dangerous animal / police in control of a dangerous prisoner

If a legal duty exists, injury resulting from the omission to control the dangerous situation is prima facie wrongful – to avoid liability, it has to be clear either that the defendant’s apparent wrongful omission was lawful (i.e. as a result of the presence of a ground of justification) or that he had taken reasonable steps to prevent injury (i.e. that he had not acted negligently)

Note:  it is not essential to make the distinction whether prior conduct or control over a dangerous object is present in a situation since a legal duty can be inferred from either of the 2 situations
3. Rules of law

Sometimes the law (CL / statute) places an obligation upon a person to perform certain acts

A statutory provision can by implication itself grant a delictual action or it can justify a conclusion that a CL legal duty exists 

Whether it’s equitable & reasonable to award the plaintiff a claim for damages / not in view of the non-compliance with a legal provision?
· Conduct will be wrongful, not due to non-compliance with the statutory legal duty per se, but rather because it is reasonable in the circumstances to compensate the plaintiff for infringement of his right
· Reasonableness is determined with ref to the legal convictions of the community & legal policy

Taking statutory provisions into account is of particular significance when it must be determined whether governmental bodies & state institutions are under legal duties to prevent damage – i.e. a local ordinance compels a divisional council to maintain roads & the council fails to do this & someone suffers damage as a result of this omission – the non-compliance with the statutory provision will be indicative of the wrongfulness of the omission

A statutory provision on its own is not always enough to ensure the existence of a legal duty & is usually considered in interaction with other factors to determine the wrongfulness / otherwise of an omission

4. A special relationship between the parties

· Existence of a special relationship btw the parties may be an indication that the one party had a legal duty towards the other to prevent harm
· Existence of a contractual relationship may indicate such a legal duty
· Examples:  policeman & citizen / doctor & patient / employer & employee / parent & child 

A special relationship is not an indispensable requirement for the existence of a legal duty

The legal duty does no arise merely from the special relationship btw the parties concerned, but also from the particular circumstances present – to determine if a legal duty to prevent damage exists, each case must be measured against the boni mores criterion in the light of all the circumstances, including the special relationship btw the parties

5. A particular office

Macadamia case:  
Defendants were liquidators & failed to insure assets of the first plaintiff (a company under their control) – court stated that the office held by a person sometimes places a legal duty upon him to act in a certain manner towards the public / specific persons – in this case, such a duty existed & the defendant’s breach of that duty rendered them liable for the first plaintiff’s resultant loss

6. Contractual undertaking for the safety of a third party

If A enters into a contract with B in which A undertakes to take steps to ensure the safety of C, A is placed under a legal duty towards C.  If A then fails to take those steps & C suffers damage as a consequence, the legal duty if violated & A acts wrongfully in relation to C.
[i.e. an appointed life-saver has a legal duty to rescue swimmers at a swimming pool / beach



7. Creation of the impression that the interests of a 3rd party will be protected

If A acts in reasonable reliance on the impression created by B that B will protect the person / property of A, a legal duty rests upon B to prevent prejudice to A

Compass case:
Security firm was in control of certain premises in performance of a contract to minimise chance of theft & damage – Q was whether the security firm could be held delictually liable by a third party for the loss of property on the premises = court ref to policy considerations & the boni mores & held that the defendant had a legal duty towards the plaintiff whose car was lawfully on the premises, but that the defendant escaped liability due to the absence of negligence on his part

Note:  The fact that the defendant knew of the security service & therefore relied on the defendant’s taking reasonable step to protect his property, strongly points to the existence of a legal duty & as such, the general criterion for wrongfulness plays an NB part here.  However, the mere existence of a business (i.e. shop / car dealership) should not in itself be regarded as creating the impression that safety measures for the protection of the interests of visiting third parties exist

8. Interplay of factors

i.e. duty of policeman to prevent the assault of the plaintiff may be deduced from:
(a) statutory duty to prevent crime
(b) special relationship btw policeman & citizen
(c) public office occupied by the policeman

All the relevant circumstances of a particular case must be considered to determine whether a legal duty to act is present / not

An interplay of various factors can indicate that a particular type of omission is wrongful (see examples on pgs 72 + 73 of TB)

Constitutional imperatives are not indispensable to place a legal duty on the state – the CL & statutory factors may be adequate – while constitutional imperatives are in general indicative of a legal duty, they are not conclusive – CL & statutory factors should also point to the existence of a legal duty (see examples on pgs 74 + 75 of TB)

9. The general wrongfulness criterion

Deals with the determination of the reasonableness of defendant’s failure to act in view of all the circumstances of the case – i.e. it is not imperative that the omission in question falls into one of the crystallised categories

Recourse must be had to the general test for wrongfulness for conduct that cannot be classified under any of the stereotyped categories that indicates a legal duty – by means of the boni mores test (see example on pg 75 of TB)

Public interest also plays a part here – in view of all the circumstances, it must be decided whether the omission evokes not merely moral indignation but should also be regarded as wrongful according to the legal convictions of the community and that the defendant should consequently render compensation for the damage suffered 

Probably only in exceptional cases that courts will deviate from the fundamental premise of our law that, in principle, a defendant does not act wrongfully when he fails to act positively in order to prevent harm to another
BREACH OF A STATUTORY DUTY

Causing damage by conduct which is in breach of a statutory duty is prima facie wrongful

The violation of a norm does not in itself constitute wrongfulness – rather it’s the infringement of the interests of the plaintiff in a legally reprehensible manner that constitutes wrongfulness

Patz case:

A traded in vicinity of a mining compound & applied for an interdict against B who ran a similar trade on claim land at the entrance of the compound – A based his application on the fact that trading on claim land was prohibited by statute
On appeal it was decided that the infringement of another’s goodwill is unlawful if it is caused by conduct expressly prohibited by statute

McKerron = to constitute wrongfulness in these circumstances, the plaintiff must prove:
(a) The relevant statutory measure provided the plaintiff with a private law remedy;
(b) The plaintiff is a person for whose benefit & protection the statutory duty was imposed;
(c) The nature of the harm & the manner in which it occurred are such as are contemplated by the enactment; 
(d) The defendant in fact transgressed the statutory provision; and
(e) There was a causal nexus btw the transgression of the statutory provision & the harm

SU9:  WRONGFULNESS:  GROUNDS OF JUSTIFICATION – DEFENCE

Grounds of justification (GOJ) are special circumstances in which conduct that appears to be wrongful (because an actual violation of interests is present) is rendered lawful (since there is no violation of a norm)

The violation of interests is not unreasonable or contra bonos mores

A GOJ excludes wrongfulness by eliminating the apparent wrongfulness of the defendant’s conduct

GOJ are still concerned with the basic Q of whether the actor’s violation of an individual interest was reasonable in the particular circumstances & therefore lawful

GOJ are embodiments of the legal convictions of the community & do not constitute a complete list – one may examine the entire field of the law to find suitable GOJ by weighing the interests of legal subjects by means of the reasonableness criterion

GOJ indicate that the defendant was exercising his own right or power (granted to him by law) & that he acted within the confines of his own rights.  The plaintiff’s right does not extend so far that the defendant infringes it, even though the defendant in fact violates the interest concerned.  The extent of the plaintiff’s right is limited by the defendant’s exercising his own rights

Onus to prove the existence of a GOJ rests on the defendant



DEFENCE

Note:  Defence is often referred to as “self-defence” – “self-defence” is too narrow because an act in defence may also be executed in defence of someone else & of property = self-defence is therefore a form of defence

Exists when defendant directs his actions against another person’s actual or imminently threatening wrongful act in order to protect his own legitimate (legally recognised) interests or such interest of someone else

Mugwena – private defence must be determined by asking whether a reasonable person would have been of the opinion that a real risk of death / injury was threatening

Requirements for the ATTACK

· THE ATTACK MUST CONSIST OF A HUMAN ACT

1. The act may consist of a commissio or an omissio (see pg 84 of TB for example)
2. Aggression by an animal does not qualify as an attack 
3. May act in defence against a person who uses his animal merely as an instrument of attack – act of defence is in reality against human conduct (attack)

· THE ATTACK MUST BE WRONGFUL – I.E. IT MUST THREATEN / VIOLATE A LEGALLY PROTECTED INTEREST W/O JUSTIFICATION

Courts have recognised defence as a GOJ against attacks on the following interests:
(a) Life
(b) Bodily integrity
(c) Honour
(d) Property / possessions

May not act in defence against a lawful attack (see examples on pg 85 of TB)

Objective test = deals with the facts as they appear ex post facto (after the facts) & not with the person’s subjective impression of the events – if defending person subjectively believes that he’s in danger / that the attack is wrongful, but in reality it is not, his defensive action does not constitute private defence & he acts wrongfully
Someone who acts wrongfully because he incorrectly believes that he is acting in private defence can still escape liability if he did not have fault (intent or negligence)

· THE ATTACK MUST ALREADY HAVE COMMENCED OR BE IMMINENTLY THREATENING, BUT MUST NOT YET HAVE CEASED

· One may not act in defence against someone from whom one expects an attack only at some time in the future
· Where an attack is imminently threatening, one may act in defence even before the attack commences with the intention of preventing the attack from taking place
· It is not possible to act in defence where the attack has already ceased

THE FOLLOWING ARE NOT REQUIREMENTS FOR DEFENCE:

(1) Fault on the part of the aggressor is not a requirement

One may act in defence against someone who is incapable of having a blameworthy state of mind (who can act wrongfully but not culpably) such as an infans or an insane person; or against someone who is under the wrong impression that he is acting lawfully (see example on pg 87 of TB)

(2) It is not a requirement that the attack must be directed at the defender

· One may act in defence even where the attack is directed at third parties – a special relationship need not exist btw the defender & the 3rd party
· Where a 3rd party consents to the attack, one cannot legally act in his defence, because in such circumstances the attack against him is not wrongful
· But where the 3rd party’s consent is invalid (i.e. he consents to being seriously maimed) – the attack is wrongful & may be resisted in defence of the victim’s interests even against his wishes:  his “consent” is not recognised by law
 
Requirements for the DEFENCE

· THE DEFENCE MUST BE DIRECTED AGAINST THE AGGRESSOR HIMSELF

· THE DEFENCE MUST BE NECESSARY TO PROTECT THE THREATENED RIGHT
Act of defence must be the only reasonable alternative to protect the threatened interest

· THE ACT OF DEFENCE MUST NOT BE MORE HARMFUL THAN IS NECESSARY TO WARD OFF THE ATTACK

The act of defence must be reasonable = judged objectively
Value of the interests may differ:  one may infringe a more valuable interest in order to protect one of lesser value - nevertheless, the value of the interests attacked & protected may play an NB role in determining if the defender acted reasonably ~ Steyn:  attacker is the one who steps outside the legal order & if he wishes to risk his life to infringe the right of another, why must the person who acts in defence, for whom it is undoubtedly permissible to protect his right, be branded a transgressor of the law if he kills the attacker rather than to forfeit his right?
Extreme imbalance is unacceptable = the fact that the attacker steps outside the bounds of the law is insufficient to render the defensive act lawful
The interests need not be similar in nature (see examples on pgs 90 + 91 of TB)

Van Wyk case:

Facts:
Van Wyk suffered from thieves who persistently broke into his shop – after several fruitless steps (he installed burglar proofing & thick glass, kept a dog, employed a night-watchment & called in the assistance of the police) he set up a gun in his shop.  A notice in both official languages was placed on the door of the shop to warn potential thieves against the gun.  A shot from this gun killed a burglar & Van Wyk was prosecuted for murder

Legal Q:
(1) Whether one may in principle rely on the doctrine of defence when one has killed / injured another in order to protect one’s property and, if the answer is yes;
(2) Whether the bounds of defence were exceeded in this case

Judgment:

Question (1) – all judges agreed that the answer was “yes” – killing in defence of property is legitimate when the physical integrity or life of the person threatened is in danger.  Commensurate (proportionate) retribution does not apply to defence but extreme imbalance of interests is unacceptable

Question (2) – judges had differences of opinion = cardinal Q was whether the steps actually taken by him constituted only reasonable method of warding off the attack

Majority:  
The setting up of the gun was the only reasonable possibility if Van Wyk wished to protect his property (Van Wyk could not reasonably have been expected to sleep in his shop every night)
Van Wyk had not set up the gun in such a way as to demonstrate any motive to kill & he put a notice warning of the danger on the door of the shop – all these circumstances suggest that Van Wyk did not exceed the bounds of defence

Minority:
The reasonableness of Van Wyk’s defensive act would have to be determined on the same basis as if Van Wyk himself had fired the shot at the moment when the gun went off
One may not do indirectly what one may not do directly
If Van Wyk had been present himself he would first have had to warn the deceased and, if the warning had been ignored, could only legitimately have wounded him in the leg, and not shot him in the hip
Van Wyk had not taken adequate steps to warn anyone who might break in against his “robot” & therefore he had exceed the bounds of defence

Criticism re minority decision = 
Based on the facts, the only reasonable possibility of warding off potential thieves is to set up a gun – thus it’s illogical to inquire into the reasonableness / otherwise of the defensive act on the basis of the assumption that one handled the gun oneself when the shot went off, and that one was on the scene himself
If a person is obliged by necessity to set up a gun, the Q that must be asked is whether the setting up of the gun was a reasonable action, and the gun cannot be expected to have “acted” like a person present at the moment when the attack was taking place
To say that one may not do indirectly what may not be done directly is to beg the Q; if the law approves of the setting up of a gun as the only reasonably possible means of warding off attacks, the attacker & not the defender must run the risk of the guns “actions”

Makwanyane case:

Position in Van Wyk case will in due course have to be reconsidered in the light of “our new legal order” and the Constitution – our law has allowed killing in defence of life, but also has allowed killing in defence of property, or other legitimate interest, in circumstances where it is reasonable & necessary to do so – the law applies a proportionality test, weighing the interest protected against the interest of the wrongdoer – there interests must now be weighed in light of the Constitution

SU10:  WRONGFULNESS:  GROUNDS OF JUSTIFICATION – NECESSITY

Necessity exists when the defendant is placed in such a position by superior force (vis maior) that he is able to protect his interests (or those of someone else) only by reasonably violating the interests of an innocent third party

Differences btw defence and necessity:

	Defence
	Necessity

	Act causes harm to an attacker
	Act causes harm to an innocent third party



A person who defends himself against the attack of an animal acts out of necessity and not in self-defence because an animal cannot “act” (wrongfully).



GUIDELINES IN DETERMINING THE PRESENCE OF NECESSITY

· Question in issue is whether a state of necessity exists, not whether it has been caused by human action / animals / forces of nature

Not clear whether defendant may rely on state of necessity which he himself has created – the view that a person may rely on necessity seems to enjoy the most support:  reasoning is that the conduct creating the emergency & the defensive act should be kept apart – if the conduct creating the emergency constitutes a crime / causes damage, the defendant should be held liable for it; nevertheless, such conduct should not preclude him from acting out of necessity in order to escape from the emergency (see example on pg 94 of TB)

· The possible existence of a state of necessity must be determined objectively

Take into consideration the circumstances which actually prevailed & the consequences which actually ensued – Q is whether a state of necessity actually existed, not whether the defendant believed it to exist (this was held in Crown Chickens case)

Putative (imagined) necessity is therefore not in fact necessity

Pretorious case:

Appellant was found guilty of exceeding the speed limit – appellant’s child had taken pain tablets & appellant believed child’s life was in danger & wanted to get the child to a hospital as quickly as possible

On appeal the court found that the appellant acted out of necessity & set the conviction aside (although in reality there was no question of necessity – the child’s life was never in danger – the only symptom which could possibly be attributed to the overdose of pills was an upset stomach the following day)

The fact that the appellant subjectively believed that a state of necessity existed, does not mean that it existed in fact (the absence of a state of necessity in this case, resulting in wrongful conduct on the part of the appellant, does not necessarily mean that a conviction would be appropriate – for a conviction fault is a prerequisite – ij this case both intent & negligence were absent:  the appellant believed in good faith that a state of necessity existed & in addition he acted like a reasonable man in the circumstances)

The fact that the defendant was in a state of terror is also not relevant = only actual necessity is of NB – although a subjective factor such as terror may indicate the existence of a state of necessity, the fact that a person experiences rear does not necessarily justify the conclusion that a state of necessity in fact exists – fear may either influence the defendant’s accountability or his fault, but not the wrongfulness of his conduct 

· The state of necessity must be present / imminent (i.e. it must not have terminated / be expected only in future)

· The defendant need not only protect his own interests, but may also protect the interests of others (moreover, the same person may be the prejudiced as well as the protected party)

· Not only life / physical integrity*, but also other interests (i.e. property) may be protected 
Conversely – any interest (honour / privacy / identity / freedom / feelings) may be violated in a state of necessity
*Example of conduct protecting life / limb in a state of necessity = doctor who treats patient in an emergency w/o patient’s consent - his intervention is reasonable as a result of necessity or negotiorum gestio (person attends to the interests of another w/o latter’s permission & person acts reasonably even if he causes damage to the person in whose interest he is acting) – in the case of negotiorum gestio the gestor (i.e. doctor) is not liable for the loss which he causes & he may claim damages for all reasonable cost incurred in the process
· A person may not rely on necessity where her is legally compelled to endure the danger
The fact that the law compels him to endure the state of necessity means that he lacks the power to avoid it – if he does act then he infringes the right of another person (see examples on pg 96 of TB)

· Interest that’s sacrificed must not be more valuable than the interest that is protected and defendant must not cause more harm than is necessary
Principle of commensurability (proportionality) of interests applies in cases of necessity

· Q of whether necessity may ever justify homicide?

English decision which for many years served as a directive that killing of an innocent person out of necessity was not justified = 

Dudley case:  2 people had been adrift on a small boat after a shipping disaster, were convicted of murder after they had cut the throat & eaten the weakest of the passengers in order to stay alive after 20 days at sea & 8 without food – court rejected a plea of necessity as a defence against murder charge & found that necessity can never justify the killing of an innocent person

The above finding changed in Goliath =

Goliath case:

Facts:  
A, under compulsion from B & fearing for his own life, assisted B in killing C

Legal Q:  
Whether A’s defence of necessity could be upheld?  The life of the threatened person had to be weighed up against the life of the deceased (i.e. whether homicide may occur in necessity)

Majority judgement:
Homicide may be justified by necessity – an ordinary human being regards his own life as more NB than that of another person – only he that has a quality of heroism, will purposefully sacrifice his own life for someone else

Minority judgment:
Necessity could not justify the killing of an innocent person but necessity could however exclude fault
(Note:  majority did not wish to bind itself by stating whether compulsion was a ground of justification or a ground excluding fault – viewpoint is correct – it will depend on particular circumstances whether fault / wrongfulness is excluded by the state of necessity)

Note:  Clear form Goliath case that law recognises the conviction of the community that a person’s own life is more NB to him than the life of another – therefore the judgment clearly supports the view that compulsion (a form of necessity) may justify homicide – such justification will depend entirely on the circumstances & must be judged with the greatest circumspection

Van der Merwe & Olivier support this view (see example on pg 98

Boberg holds that the court must determine whether the sacrifice of human life was objectively reasonable in all the circumstances of the case before it – a value judgement open to no rules

· The act of necessity must be the only reasonably possible means of escaping the danger
i.e. the act must be necessary to protect the threatened right – the defendant must have no other reasonable means available to him to prevent the infringement of another’s interests – if the defendant can escape from the emergency by fleeing, he must do so

SU11:  WRONGFULNESS:  GROUNDS OF JUSTIFICATION – PROVOCATION

Provocation exists when a defendant is provoked / incited by words / actions to cause harm to the plaintiff (see example on pg 99 of TB)

Courts recognise provocation as a complete defence in the sense that the plaintiff who provoked the defendant may have to forfeit any compensation for injury to personality caused by the defendant’s conduct

There’s no unanimity re the correct legal basis for the defence of provocation – this is evident when one considers the Q of whether provocation constitutes a ground of justification / a ground excluding fault or whether it merely serves to mitigate (or even reduce to nothing) the damages recoverable by the plaintiff

Unisa prefers the view that provocation is a ground of justification that renders the defendant’s conduct lawful

Defence of provocation is assessed objectively by weighing the provocative conduct against the reaction to it using the criterion of reasonableness – the boni mores

	Self-defence
	Provocation

	One acts to avert an attack that is imminent / has already commenced – retaliatory conduct after the attack has terminated exceeds the bounds of the defence
	Conduct takes place immediately AFTER the provocative conduct has terminated 

	An act of defence
	An act of revenge



Van Vurren:
Appellant was prosecuted for assault – he forcefully grabbed complainant by the arm after complainant insulted appellant’s wife – appellant raised defence as a ground of justification & this was accepted by the court:  he grabbed the complainant by the arm in order to prevent the complainant from continuing with is insults – therefore appellant acted in defence because he averted further damage
Note:  Had it been clear that the verbal abuse had already terminated when appellant took complainant’s arm, appellant would not have been in a pozi to rely on private defence – his conduct would not have amounted to an act of defence, but to an act of revenge.  Whether the appleant would have been justified in relying on provocation is unlikely since our courts do not allow physical attacks in retaliation against merely provocative words
Provocation may be raised as a defence against actions for the violation of different aspects of personality – i.e. honour / reputation / physical integrity

PROVOCATION IN THE CASE OF PHYSICAL ASSAULT

Generally, provocation is not a complete defence where provocative words preceded a physical attack & this is even so where the words were gravely insulting & defamatory of the defendant’s spouse
· Such provocation may nevertheless have the effect of mitigating the damages
· An assault resulting from the fact that the defendant was called a liar was fully excused in Saget case
· Parker:  verbal provocation may in certain instances be a complete defence
· Although the premise that mere verbal provocation should not justify a physical assault is supported, UNISA does not believe that this should be an inflexible principle – the basic norm is still the legal convictions of the community & cases may arise where the verbal incitement is of such nature that in the circumstances the resultant physical assault might be considered reasonable
Where the provocation takes the form of a physical assault, such provocation may serve as a GOJ for a subsequent counter-assault of a physical nature

· Such provocation may serve as a complete defence against an action based on assault, provided that 2 requirements are met:

(1) The provocative conduct must be of such a nature that a reaction to it by means of a physical assault is reasonable & accordingly “excusable” – Q is whether, objectively, the reasonable person in the pozi of the defendant would have acted as the defendant did in light of the provocation

(2) The conduct of the provoked defendant must be an “immediate and reasonable retaliation” against the body of the plaintiff

The act of revenge must follow immediately on the provocation AND it must be objectively reasonable – “reasonable” means that the physical assault by the second person is not out of proportion in its nature & degree to the assault by the first aggressor = the violation of interests in the act of revenge must be commensurate with (not out of proportion to) the preceding violation ~ thus we are dealing with a weighing up of interests

Normally this means that the different interests must be of equal value & similar in nature – whether this is the case is determined objectively with ref to all the surrounding circumstances

If the bounds of the defence are exceeded by unreasonable conduct, provocation as a comlete defence fails & the plaintiff will not have to forfeit his right to damages – nevertheless, the provocation may lead to a diminution of damages 

The defendant who violates the bodily integrity of another person as a result of provocation cannot claim satisfaction for the personality infringement (violation of bodily integrity / insult) which he himself has suffered on account of the provocation

PROVOCATION IN CASES OF DEFAMATION & INSULT

May be justified in certain circumstances - requirements =

1. Provocation itself must be of such a nature that a reasonable person in the pozi of the defendant would also have reacted by defaming / insulting the plaintiff – test is thus objective

2. Defamation / insult in the act of revenge must stay within prescribed limits – limits are not exceeded where defamation / insult:
(i) immediately / directly follows the provocation; and 
(ii) (ii) is not out of proportion to the provocative conduct
This requirement concerns the principle of compensation = where 2 persons have defamed / insulted each other in such a manner that the one instance of defamation / insult is not out of proportion to the other, the 2 iniuriae cancel / neutralise each other

SU12:  WRONGFULNESS:  GROUNDS OF JUSTIFICATION – CONSENT

Person suffering from harm waives his right to the extent that he permits the defendant to violate his interests – thus the actor cannot be held liable for the damage caused

Where a person legally capable of expressing his will gives consent to injury or harm, the causing of such harm will be lawful


FORMS OF CONSENT

	Consent to injury
	Consent to the risk of injury

	Injured party consents to specific harm
	Injured party consents to the risk of harm caused by the defendant’s conduct


See examples on pg 103 of TB

Volenti non fit iniuria (aka “volenti”)
 “A willing person is not wronged; he who consents cannot be injured” - describes both forms of consent

	Voluntary assumption of risk
	Contributory negligence

	Sometimes used to imply consent to the risk of injury and sometimes to refer to contributory intent
	

	Complete defence excluding delictual liability:  consent excludes wrongfulness – contributory intent cancels the defendant’s negligence
	Not a complete defence

	Where the defendant proves any of these 2 defences, he escapes liability
	Claim of a plaintiff found guilty of contributory evidence may be reduced by the court in accordance with the degree of his contributory negligence



NB!  Don’t be misled by the terminology used re consent – rather ascertain precisely what happened in a particular situation:  
· whether wrongfulness was excluded because of the consent of the injured; or 
· whether the negligence of a defendant was cancelled by the plaintiff’s intention (contributory intent); or 
· whether, although the plaintiff neither consented / had contributory intent, he was in fact contributory negligent re his damage because he acted in a manner different from that of the reasonable person

CHARACTERISTICS OF CONSENT AS A GOJ:

a. Unilateral act
Consent need not be made known to the defendant
Existence of an “agreement” or “contract” btw the injured party & the actor is unnecessary
May be unilaterally revoked by consenting party at any stage preceding the defendant’s conduct - defendant acts wrongfully if he proceeds to cause harm despite the revocation of consent

b. Legal act that restricts injured person’s rights
Must be apparent / manifest / brought to light
Consent will not be held to exist if it is not evident

c. May be given expressly / tacitly
Incitement / encouragement / invitation to injure normally (but not necessarily) indicate that consent is present – however, mere acquiescence (submission) does not necessarily amount to consent 
Knowledge that prejudice will ensue, in itself, does not constitute consent

d. Must be given before the prejudicial act
Approval given after the act is not consent, but may amount to an undertaking not to institute an action against the defendant 

e. Prejudiced person himself must give consent
Only in exceptional circumstances may consent to prejudice be given on behalf of someone else

Q of whether consent is present is one of fact which has to be proved – if the defendant thought that consent had been given while in fact it was absent, no ground of justification existed & he acted wrongfully
REQUIREMENTS FOR VALID CONSENT:

a. Consent must be given freely / voluntarily

b. Person giving the consent must be capable of violation
Does not mean that he must have full legal capacity to act, but that he must be intellectually mature enough to appreciate the implications of his acts & that he must not be mentally ill / under the influence of drugs that hamper the functioning of his brain

c. The consenting person must have full knowledge of the extent of the possible prejudice (i.e. he must know the nature & extent of the risk in order to consent to it)
There must therefore be an informed consent

Esterhuizen case:
Platinff was submitted to radium treatment that caused serious injuries
Court held that a person submitting himself to X-ray treatment, in the belief that it is w/o danger / w/o knowledge of the serious risks inherent in such treatment, does not legally give consent

In medical procedures the medical practitioner has a duty to inform the patient of any material risks connected to the treatment:

Castell:

Held that the test should be determined by means of a reasonable doctor test – court has to be led by medical evidence on what a reasonable doctor would have told the patient in the circumstances

In an appeal to the full bench, a different view was given – court preferred a reasonable patient test whereby the doctor’s duty to inform is to be established with ref to the needs & expectations of the particular patient rather than the insights of the medical profession – this approach accords with the fundamental right to individual autonomy & self-determination – formulated the test as follows:
For a patient’s consent to constitute a justification that excludes the wrongfulness of medical treatment & its consequences, the doctor is obliged to warn a patient so consenting of a material risk inherent in the proposed treatment; a risk being material if, in the circumstances of the case:
(a) A reasonable person in the patient’s position, if warned of the risk, would be likely to attach significance to it; or
(b) The medical practitioner is / should be reasonably aware that the particular patient, if warned of the risk, would be likely to attach significance to it
This obligation is subject to the therapeutic privilege [i.e. practitioners may withhold from patients info that, in their view, may be detrimental to them].  This approach is criticised in light of its violation of patient autonomy (independence)

d. Consenting party must realise / appreciate fully what the nature & extent of the harm will be 

Mere knowledge of the risk / harm concerned is not sufficient
The plaintiff must also comprehend & understand the nature & extent of the harm / risk

e. The person consenting must in fact subjectively consent to the prejudicial act

f. Consent must be permitted by the legal order	

It must not be contra bonos mores
Consent to bodily injury / risk of such injury is normally contra bonos mores unless the contrary is evident


Boshoff:  

Plaintiff was struck on the head by his opponent’s racket during a squash game, resulting in injury to his eye
Court rejected plaintiff’s claim for damages on ground that he had consented to the risk of injury & that consent was not contra bones mores – held that even if court was wrong in its decision that plaintiff consented to the risk of injury, there would, nevertheless, be no delict committed towards the plaintiff because in the particular circumstances the general reasonableness standard would require that the consequence should not be regarded as wrongful

g. The impairment must fall within the ambits of the consent

Vorster case:
Plaintiff was a passenger in a car that was dicing another car – other car negligently collided with car carrying plaintiff & seriously injured plaintiff 
Held that although one could say that plaintiff had consented to risks inherent in motor racing, plaintiff had not consented to gross negligence on the part of a driver.  Violation of his physical integrity exceeded the limits of his consent.

Burger case:

Plaintiff consented to Dr R operating on him – years later he discovered that Dr L had performed the operation
Held that Dr L did not have consent to perform any operation on plaintiff & that the debt arising from Dr L’s operation was a lot different from the debt that would have arisen from Dr R’s conduct if he had operated on the plaintiff

THE PACTUM DE NON PETENDO IN ANTICIPANDO

Contractual undertaking not to institute an action against the actor

Effects of a pactum and consent are the same, however, in each case the actor is not held liable for different reasons

In the case of a pactum:  
There’s no doubt that the actor committed a delict, but the prejudiced person undertakes not to hold the actor liable – wrongfulness is not excluded – only the resultant action is
The prejudiced person loses the remedy that he would otherwise have had at his disposal; he waives his action

Jameson’s case:

Deceased was injured in a train accident caused by defendant’s negligence & died – he was a passenger travelling on a free pass, issued to him on the condition that the railways would not be liable in the event of injury caused through the negligence of the railways

An action could not be instituted against the railways – court held that such an agreement was no defence to the actions instituted by the deceased’s dependants – nevertheless, it is a fact, if the deceased had merely been injured, he would, on account of his undertaking, not have been able to institute an action against the railways for his injuries



SU13:  WRONGFULNESS:  GROUNDS OF JUSTIFICATION – STATUTORY AUTHORITY, OFFICIAL CAPACITY, OFFICIAL COMMAND & POWER TO DISCIPLINE

STATUTORY AUTHORITY

· A person does not act wrongfully if he performs an act (which would otherwise have been wrongful) while exercising a statutory authority
· Harmful conduct authorised by statute is reasonable (justified) & lawful
· By authorising an infringement of interests, the statute limits the rights of the prejudiced person

2 principles apply:

1. The statute must authorise the infringement of the particular interest concerned
Depends on the intention of the legislature & the courts apply the following guidelines:

· If the statute is directory:  an infringement of private interests is authorised – injured person is not entitled to compensation unless the statute specifically provides for it

· If the statute is not directory but permissive & it makes no provision for the pmt of damages, there is a presumption that the infringement is not authorised (if provision is made for compensation – injured party is entitled to that compensation only

The presumption falls away if the authority is entrusted to a public body acting in the public interest

· If the authorised act is circumscribed and localised (i.e. building a dam in a certain place), there is a presumption that the infringement is authorised\

· If the authorisation is permissive and general, not localised and does not necessarily entail an infringement of private interests, the only possible inference is that the legislature did not intend that private interests should be infringed

2. The conduct must not exceed the bounds of the authority conferred by the statute

· If must not have been possible for the defendant to exercise the powers w/o infringing the interests of the plaintiff (the onus is on the defendant)

· The defendant’s conduct must have been reasonable – it must not have been possible to prevent / limit the damage by other reasonably feasible measures / methods (onus is on the plaintiff to show that reasonable alternative methods existed & defendant had therefore acted unreasonably)

See example on pgs 111 + 112 of TB = 4 requirements must be met before an arrestor can use lethal force:
1. The arrestor must on reasonable grounds suspect
2. That lethal force is immediately necessary
3. To protect any person’s life / body
4. Against conduct of a suspect that is immediately threatening / will happen in the future

OFFICIAL CAPACITY

Certain public officials are obliged / authorised by law to perform certain acts – should they cause damage in the process, their conduct will be justified (lawful) & consequently they will not be liable

If an official exceeds his authority, he acts unreasonably & therefore wrongfully & may be held liable

May case:
Claim based on alleged defamation instituted against a magistrate failed – a judicial officer acts with malice & his defence that the allegedly defamatory statements were not uttered wrongfully, would be unsuccessful where a judicial officer under the guise of performing his judicial functions has been actuated by personal spite / ill will / improper motive / unlawful motive / ulterior motive – i.e. malice, in his publication of the defamatory matter in order to expose the defamed person to odium / ill will / disgrace.  The fact that such a person acted with malice could, depending on the circumstances, be deduced from the fact that the defamatory words had no bearing on the proceedings / were uttered w/o reasonable grounds.  

EXECUTION OF AN OFFICIAL COMMAND

Infringement of interests in carrying out a lawful command is obviously not wrongful

Banda case:
When execution of a wrongful command can constitute a defence?  Judge laid down the following requirements for such a defence =
a) The order must issue from a person in a position of lawful authority over the accused
b) There must be a duty on the accused to obey the order given
c) The accused must have done no more harm than was necessary to carry out the order

Requirement (b) creates the most problems – acc to case law there is no absolute duty on subordinates to obey the orders of their superiors & this defence should be limited
Re such limitations, 2 main approaches are followed:  
1. carrying out a wrongful order is always wrongful; and
2. obeying a wrongful order is not necessarily wrongful, but that only the execution of manifestly / palpably (obviously) illegal orders is wrongful

Q of whether an order is obviously wrongful is elevated with ref to the judgment of the reasonable person – where there is a duty to obey wrongful orders (i.e. where execution of a wrongful order is lawful), the applicable GOJ is really necessity in the form of compulsion & not official command (where the order is wrongful, an “official” command is obviously absent)

The compulsion lies in the fact that the order is given by a superior

POWER TO DISCIPLINE

Parents & persons in loco parentis (i.e. guardian / teacher) have, by virtue of their authority over children, power to administer punishment to them for the purpose of education & correction  (applies to all forms o punishment, including corporal punishment)

This power is an original authority & may be delegated to another person – this person then has discretion whether to punish / not, including whether corporal punishment should be administered (such discretion may not be exercised unreasonably)

S10 of the South African Schools Act =
Prohibits corporal punishment in public as well as independent (private) schools (as such, corporal punishment may thus be given out by school principals / teachers in charge of school hostels)  
A parent may not delegate his power to administer corporal punishment to someone in a public / private school

Punishment must be exercised moderately & reasonably 
Purpose of punishment must be to correct the child
Punishment which fails to have the desired effect must not be inflicted repeatedly
Malice / improper motive is indicative of unreasonable punishment which is wrongful
S12(1) of Const (right not to be treated / punished in a cruel, inhuman / degrading way, must be kept in mind

Case law provides the following factors which must be considered when determining whether punishment was moderate & reasonable =

(a) nature & seriousness of transgression
(b) degree of punishment / force inflicted
(c) physical & mental condition of person punished
(d) gender & age of child
(e) physical disposition of child
(f) means of correction
(g) purpose & motive of person inflicting the punishment

There’s a presumption that chastisement exercised by virtue of a power to chastise was given out reasonably & w/o malice
A person who alleges the opposite must prove:
· that no power to chastise existed; OR
· that (in the circumstances) the chastisement was exercised in an unreasonable manner

SU14:  WRONGFULNESS:  ABUSE OF RIGHTS; NUISANCE

Doctrine of abuse of rights is not limited to owners of neighbouring property, but has general validity in the law of delict

Nuisance is not a separate delict – general delictual principles are applied

ABUSE OF RIGHT & NEIGHBOUR LAW

Doctrine of abuse of right:
Entails the basic Q of whether the defendant acted wrongfully or not

Q must be answered objectively with ref to considerations of reasonableness & fairness – depends upon the degree of disproportion btw the benefit & the prejudice

Applies mostly where property rights of neighbours are concerned

Principles developed in this field =

· Owner of immovable property may use his property as he sees fit, as long as he acts within the bounds placed by the law on his powers of ownership

· Given than an owner is not completely free to use his property as he wishes, his interest in exercising his right of ownership must be weighed against the interests of his neighbour

An owner’s powers of ownership extend only as far as there is a duty on his neighbour to endure the exercise of those powers – this imposes a duty on the owner to exercise his right so as not to exceed that limitation – if it is exceeded, he no longer acts acc to the powers afforded to him by is right & he infringes the right of his neighbour – this is wrongful conduct not permitted by the law


· Basic Q is thus still one of wrongfulness:  it concerns the reasonable / unreasonable utilisation of the defendant of his property

In considering the reasonableness of the actor’s conduct, his mental disposition plays an NB role
Malice can be a strong indication of the unreasonableness of his conduct
Conduct with the exclusive aim of harming a neighbour is wrongful – improper motive renders an act, which would have been lawful but for such motive, wrongful if it prejudices a neighbour w/o benefiting the actor in any way

Gien:

Facts:  
Respondent attempted to protect a patch of veggies from animals by emitting continuous explosive sounds from a noise-generating apparatus.  The noise caused his neighbour’s stock to become restless, disrupted the household’s sleep & adversely affected farming activities.  Respondent did nothing to lesson the noise & failed to investigate alternative pest control measure which would have been less offensive to the neighbours

Held: To succeed, applicant must show that respondent exceeded his powers of ownership & thus acted wrongfully towards the applicant – i.e. did respondent omit to perform a duty imposed upon him by applicant’s rights?
This Q must be answered with ref to considerations of reasonableness & fairness – when judging reasonableness & fairness, the disposition of the alleged wrongdoer, whose conduct is objected to, plays a role.
Still it must be borne in mind that a mere improper motive does not transform an otherwise lawful act into a wrongful act 
The exclusive aim of harming an neighbour makes an otherwise lawful act wrongful if ti harms the neighbour while the alleged wrongdoer obtains no benefit from it

· Where the benefit which the actor derives from his conduct is exceptionally slight but, the nature of his conduct is very drastic & the harm caused to his neighbour relatively serious, he exceeds the bounds of reasonableness & acts wrongfully

Such an unreasonable act is wrongful despite the fact that the actor did not intend to harm his neighbour; an use of property which fails to advance reasonable interests is thus wrongful, whatever the motive of the actor may be

Kirsh case:

K produced malt & had large cement slabs constructed on his property, on which sorghum was spread out to dry.  With intention of injuring K, P planted willow trees along the boundary of his property, the leaves of which fell onto K’s cement floors &interfered with his work

Court awarded damages to K on the basis of nuisance & held that this was a case of the abuse of P’s rights which has caused a nuisance to the K’s property – P had planted the trees to injure K

· Where the actor harms his neighbour in the process of advancing his own reasonable interests, he does not act wrongfully even if he intends (or has the improper motive of) harming his neighbour in the process.  Improper motive is in itself insufficient to convert lawful conduct into a wrongful act



NUISANCE & NEIGBOUR LAW

The so-called delict “nuisance” also involves forms of unreasonable use of land by one neighbour at the expense of another

An objective weighing-up of interests of the various parties, taking into acc all the relevant circumstances, is required in these instances

(see examples on pgs 121 + 122 of TB)

SU15:  FAULT:  GENERAL / ACCOUNTABILITY / INTENT

2 forms of fault:
1. Intention (dolus)
2. Negligence (culpa)
Both refer to the legal blameworthiness / the reprehensible state of mind / conduct of someone who has acted wrongfully 

Fault is a subjective element – it’s concerned with a person’s attitude / disposition (nature / character / temper)

Fault can only be present if a person has acted wrongfully

Existence of either intent / negligence on the part of the defendant is sufficient to blame him

	Actio legis Aquilia and the action for pain & suffering
	Actio iniuriarum based on infringement of personality (inuria)

	Either intention / negligence suffices for liability (i.e. intent is not required as negligence is sufficient)
	Intent is generally required & negligence is insufficient



Before determining intent or negligence, it must be established whether the defendant has the capacity to be held accountable – i.e. his mental ability must be such that intent / negligence may be imputed to him

ACCOUNTABILITY

The basis of fault

Person is accountable if he:
· Has the necessary mental ability to distinguish btw right & wrong; and
· If he can act in accordance with such appreciation
He must have the required mental ability at the time of commission of the act

If a person lacks accountability at the relevant time, there can be no fault on his part

A person is not accountable if any of the following factors are present:

1. Youth

	Under 7	
	Irrebutable presumption that he’s not accountable (actual mental ability of the child is irrelevant)

	7 to under 14
	Rebuttable presumption that he lacks accountability (child may thus be accountable & held liable in delict if all the requirements for such legality are met)




2. Mental disease / illness

If because of a mental disease / illness, a person:
· cannot at a given moment distinguish btw right & wrong; or
· he is able to make such a distinction, but cannot act in accordance with his appreciation of the distinction
He lacks capacity & there is no question of fault & thus of delictual liability

3. Intoxication / a similar condition induced by a drug

· Person under influence of intoxicating liquor / drugs may lack capacity & has no fault
· Note:  mere consumption of liquor / use of drugs may be a negligent act for which the defendant may be held responsible – this depends on the circumstances (see example on pg 126 of TB)

4. Anger due to provocation

Once it’s established that defendant was accountable at the relevant stage, it must be determined whether he acted intentionally / negligently

INTENT

Will is directed at a result which a person causes while conscious of the wrongfulness of his conduct

2 elements:

1. Direction of the will

Direction of the wrongdoer’s will to a result which was either:
· his principal object; or
· one which he foresaw might follow form his conduct

3 forms:

(a) Direct intent (dolus directus)

Wrongdoer desires a particular consequence of his conduct
It does not make any difference whether the wrongdoer is certain that the consequence would result / whether it only appears to him to be probable / possible
(See example on pg 127 of TB)

(b) Indirect intent (dolus indirectus)

Wrongdoer directly intends one consequence of his conduct but at the same time has knowledge that another consequence will unavoidably / inevitably also occur
Causing of the second consequence is accompanied by indirect intent
Wrongdoer is said to have intent re the second consequence which he has not desired / which was not his immediate object
(See example on pg 127 of TB)

(c) Dolus eventualis 

Wrongdoer, while not desiring a particular result, foresees the possibility that he may cause the result & reconciles himself to this fact 

Confusion btw dolus eventualis and (gross) negligence may occur:

	Negligence
	Dolus eventualis

	Q is whether the consequence, objectively seen, was reasonably foreseeable
	Q is whether the wrongdoer actually subjectively foresaw the possibility of the consequence



· The fact that a particular result was reasonably foreseeable, may be of NB in deciding whether the actor actually foresaw the result - the objective forseeability test may provide evidentiary material for determining what was actually foreseen by the wrongdoer 
· If the wrongdoer alleges that he did not foresee consequences that are reasonably foreseeable, he must demonstrate factual circumstances that make his version reasonably acceptable
(See example on pg 128 of TB)

It’s generally irrelevant which one is present in a particular case – no specific consequences are attached to a given form of intent

Intent is further divided into definite intent (dolus determinatus) and indefinite intent (dolus indeterminatus) =
	Definite intent (dolus determinatus)
	Indefinite intent (dolus indeterminatus)

	Wrongdoer’s will is directed at a result which he causes while he has a specific person / object in mind
	Wrongdoer’s will is directed at the result which he causes while he has no specific person  object in mind (see example on pg 128 of TB)

	May be present in the case of direct intent / indirect intent & dolus eventualis
	Indicates an indifference / lack of knowledge about the ID / number of victims / nature & extent of the resulting consequences, but not about the occurrence of the particular circumstances



Wrongdoer may:
· be indifferent about who will be injured (indefinite intent) 
· while desiring such consequences (direct intent); or 
· realising the inevitability of such consequences (indirect intent); or 
· merely foreseeing the possibility of such consequences resulting from his conduct (dolus eventualis)

2. Consequences (knowledge) of wrongfulness

It is insufficient for the wrongdoer merely to direct his will at causing a particular result; he must also know (realise) or at least foresee the possibility that his conduct is wrongfull

Mistake (error) re any matter which as a bearing on the wrongfulness of the actor’s conduct will exclude intent on his part (see example on pg 129 of TB)

Any mistake (error) re a relevant fact or the law excludes intent for the purposes of delictual liability –
This will be significant where intent (in the form of animus iniuriandi (intention to injure someone)) is required for delictual liability ito the actio iniurrarum = where an actor, for any reason, is unaware of the wrongfulness of his conduct animus iniuriandi cannot be present & there can be no Q of an action for satisfaction

MOTIVE 

	Motive
	Intent

	Reason why a person acts in a particular way 
(i.e. object he wishes to achieve / desire / facts behind the formation of his will)
	Denotes willed conduct which the wrongdoer knows is wrongful


Despite having a good motive, a person may still act with intent
Intent may be absent where a person has a bad motive but believes his conduct is lawful

Motive is of evidentiary value to provide direct intent – it may serve as evidence that someone acted with direct intent
Motive may also serve as proof of consciousness of wrongfulness – it’s usually accepted that:
· Bad motive indicates knowledge of wrongfulness
· Good motive indicates the opposite

MISTAKE RE THE CAUSAL CHAIN OF EVENTS

Can intent be present where the wrongdoer causes a result in a manner different from that foreseen by him?

If there is a material deviation – intention is absent
Where the deviation is not markedly different from the foreseen causal chain of events, it is assumed that intention is present

Goosen:

Facts:
X, Y & 3 other persons participated in a robbery – X drove the robbers’ vehicle – X did not foresee that Y, who had a loaded gun, could shoot & kill their victim – during the robbery, Y jumped out of the way of the car driven by the victim & this caused a shot to be discharged involuntarily – the shot killed the victim

AD has held that a marked deviation exists if the actual causal chain is so different from the foreseen one that the former cannot reasonably be regarded as falling within the actor’s own perception - causing death by intentional conduct differs markedly from causing death by unforeseen conduct – there was a material difference btw the actual causal chain of events & that foreseen by X 

X was acquitted of murder since his intention did not cover the manner in which death was caused – however he was found guilty of culpable homicide because the events were reasonably foreseeable

Masilela:

2 accused throttled deceased &hit him over the head with the intent to kill him – believing him to be dead, they threw him onto a bed & set fire to the house – post-mortem exam revealed that deceased did not die of strangulation / the blow to his head, but because of the poisonous fumes of the fire 
Court held that there was intention to murder

SU16:  FAULT:  NEGLIGENCE

The defendant is negligent if the reasonable person in his pozi would have acted differently - the reasonable person would have acted differently if the unlawful causing of damage was reasonably foreseeable & preventable

Objective test laid down in Kruger case:

Liability culpa (negligence) arises if:
(a) a diligens paterfamilias in the pozi of the defendant:
a. would foresee the reasonable possibility of his conduct injuring another in his person / property & causing him patrimonial loss; and
b. would take reasonable steps to guard against such occurrence; and
(b) the defendant failed to take such steps



Can negligence & intention overlap?

A person cannot act intentionally & negligently re the same consequence, but, if intent is present, negligence is included in the intent

Ngubane:
AD held that intent & negligence may be present simultaneously when it held that someone who on the evidence intentionally killed another may be convicted of culpable homicide and not only for murder

The intentional causing of harm to another person is contrary to the standard of care which the reasonable person would have exercised & negligence is thus simultaneously present

ORDINARY AND GROSS NEGLIGENCE

Stella case describes gross negligence:
The conduct, although falling short of dolus eventualis, must involve a depature from the standard of the reasonable person to such an extent that it may properly be categorised as extreme
Where there conscious risk-taking	:  	it must demonstrate a complete obtuseness of mind
Where there is no conscious risk-taking	:  	it must demonstrate a total failure to take care 

NEGLIGENCE AND AN OMISSION

	Negligence
	Omission

	Form of fault
	Form of conduct



An omission can be performed intentionally or negligently
A positive act can be negligent – this proves that negligence is not only relevant re an omission

THE REASONABLE PERSON:  CHARACTERISTICS

Serves as the legal personification of those qualities which the community expects from its members in their daily contact with one another

Weber:  we are not dealing with a physical person, but only with the name of an abstract, objective criterion, and that is the Court’s judgment of what is reasonable, because the Court places itself in the position of the reasonable person

The reasonable person has a certain minimum knowledge & mental capacity which enable him to appreciate the dangerous potential of certain actions

Generally the law makes no provision for the fact that an individual wrongdoer may be stupid, illiterate, inattentive, intellectually retarded or mentally unstable – everyone is required to conform to the objective standard of the reasonable person

A person suffering from a physical disability may still be negligent where he engages in an activity which the reasonable person in his position would not have regarded as safe (i.e. a blind person / person with poor vision driving a car)

Children

Q whether the fact that the wrongdoer is a child should play a role in the application of the reasonable person test is only relevant to children 7 years and older because the law deems a child under the age of 7 to be culpae incapax (incapable of negligence)

Before the Jones case, the courts tended to take into account youthfulness of a wrongdoer in determining his negligence – i.e. to test for negligence by means of the conduct expected from a reasonable child of the wrongdoer’s age & intellectual development

Jones case:

Facts:
Plaintiff (appellant) claimed damages on behalf of his 9 year old daughter for injuries sustained by her as a result of her being knocked down by a car insured by the defendant (respondent)

Judgment:
Motorist was negligent by reason of his failure to take adequate precautionary measures after noticing the child near the road, but also the child was contributorily negligent as she had, w/o any prior warning, moved into the road in the face of oncoming vehicle in order to cross the road.  The amt of damages was accordingly reduced by 50%

Ratio:
AD implied that the criterion for the determination of negligence is always objective, in the sense that in all situations the test of the reasonable person is applied – in determining whether a child acted with negligence, it must first be ascertained whether the child met the standard of care required of the reasonable person and then it must be asked whether the child, if the care shown by him did not meet the requirements of the first test, was accountable for his actions
Child in this case was 9 years old on the day of the accident – evidence showed her to be a normal, intelligent child – she grew up & lived in a town where she was accustomed to busy motor traffic & was also accustomed to walking over busy streets when going to and from school – she had been told at school of the danger of crssing street / roads when traffic was approaching & had been instructed as to the precaution of looking first before crossing – her dad said in evidence that his children had been trained since they were very small to help themselves & that at the time the child had reached the stage where she was self-reliant
Court found the child to be culpae capax (capable of negligence) & that she was guilty of negligence which contributed, with that of the defendant (respondent), to the damage she suffered

Note:  Jones case has been criticised for 2 reasons:
1. seems like the test before this case is more acceptable because a child, even though he may be fully accountable, cannot realistically be measured against an adult standard
2. Jones case placed the cart before the horse by first inquiring into fault AND THEN into accountability

Weber case:

Facts:  While playing in the sand in front of a block of falts, the 7 year old bo had been run over by a car who was in the process of reversing – after the trial court found contributory negligence on the child’s part & reduced the amt claimed on his behalf by 40%, the AD concluded that the child had been culpa incapax (incapable of negligence) & should thus succeed for the full amt of his claim

AD held that Jones case did not materially depart from CL & confirmed the approach in this case
Held that when a child’s conduct is judged according to the criterion of an adult, the enquiry must be whether he was mature enough to comply with that criterion in respect of the specific situation – if this approach is applied with insight, many of the objections to the principles of the Jones case should fall away & it should also not be necessary to plead for the use of a reasonable child of relevant age, instead the criterion of the reasonable person to reach a fair result
Court emphasised that it must be asked whether the child in the particular situation, and not merely in general, had the ability to distinguish btw right & wrong & act in accordance with such insight (an assessment of blameworthiness (as opposed to a mathematical assessment of degrees of negligence), would more readily lead satisfactory results 

Eskom case:
AD had to determine alleged contributory negligence of 11 year old child – court took cognisance of criticism of reasonable person test for children, but referred to the approach in the above cases & reiterated that in each case it had to be determined whether the child had developed the emotional & intellectual maturity to appreciate the particular danger to be avoided and, if so, to act accordingly

Experts

Test for negligence in respect of the exercise of the expert activity is the test of the “reasonable expert”

The reasonable expert is identical to the reasonable person in all respects, except that a reasonable measure of the relevant expertise is added

Standard of expertise is described as reasonable because regard is had not to the highest degree of expertise in the relevant prosession / occupation, but to the general / avergge level of such expertise

Lewis:  as far as the medical profession was concerned, the same expertise cannot be expected from a GP as from a specialist

Durr:  SCA approved of the approach in Lewis & emphasised it is for the court to decide what is reasonable under the circumstances – the appropriate standard was not that of the average typical broker of modest accomplishments since the acceptance of such a standard would allow a definition chosen by a witness for the defendant for his own purposes to dictate the result, making the enquiry about what was required of a particular kind of broker pointless – in this case, the appropriate standard was that of the regional manager of the broking division of a financial institution professing investment skills & offering expert investment advice

“Imperitia Culpae Adnumeratur” = ignorance / lack of skill is deemed to be negligence

Applies where a person undertakes an activity for which expert knowledge is required while he knows / should reasonably know that he lacks the requisite expert knowledge & should therefore not undertake the activity in question

Note:  sometimes it would not be negligent for a lay person to undertake an activity for which special skill is required (see example on pg 141 of TB) – where it is reasonable for a lay person to undertake an activity for which expert skill is required, it is expected from such lay person that he acts as a reasonable lay person in the circumstances; and as long as he exercises the care of an ordinary lay person in the particular situation, he is not negligent

SU17:  FAULT:  NEGLIGENCE – FORESEEABILITY & PREVENTABILITY OF DAMAGE

The test for negligence stands on 2 legs:
1. The reasonable foreseeability of damage; and
2. The reasonable preventability of damage
Both these legs must be present before there can be negligence

FORESEEABILITY
	Abstract (absolute) approach
	Concrete (relative) approach

	Damage in general was reasonably foreseeable
	Occurrence of a particular consequence must be reasonably foreseeable

	Q of whether defendant is liable for a specific consequence is answered with ref to legal causation 
	Wrongdoer is only negligent with ref to a specific consequence if that consequent was reasonably foreseeable 


Concrete (relative) approach is preferred for the following reasons:
· Q of whether the reasonable person in the position of the wrongdoer would have acted differently in order to prevent damage may only be answered in a meaningful way by ref to the consequence(s) that were indeed reasonably foreseeable
· It is only when these consequences of an act are considered that one can judiciously decide what steps / precautions (if any) the reasonable person would have taken in order to guard against such consequences
· It’s sufficient if the general nature of the consequence(s) & the manner in which it was caused are foreseeable

Note:  acceptance of concrete (relative) approach obviates the NB role of legal causation as a criterion to limit liability, esp where “remote consequences” are concerned

Application of the forseeability test =

Forseeability of harm will depend on the degree of probability of the manifestation of harm (or how great the chance or possibility is that it will occur – the greater the possibility that damage will occur, the easier it will be to establish that such damage was (reasonably) foreseeable (and vice versa)

PREVENTABILITY

Q is whether, in an instance of reasonable foreseeable damage, the defendant took adequate, reasonable steps to prevent the materialisation of the damage.  

Four factors are taken into account:

1. Nature & extent of the risk inherent in the wrongdoer’s conduct:

If nature & extent of the risk are not serious, or harm foreseen is slight, this may have the result that the reasonable person – despite the fact that the harm was reasonably foreseeable – would not have taken the steps to prevent it

2. Seriousness of the damage if the risk materialises & damage follows:

Where wrongdoer’s conduct creates possibility that grave & extensive damage may occur – he should take reasonable steps to prevent such damage, even though there is only a slight possibility / chance that the damage will actually materialise

Basson case:

Defendant was employed by plaintiff to erect a roof on top of a silo – during welding operations the defendant’s servants ignited bales of stover stacked against the silo

Court held that although the risk of the stover being ignited by the welding was not very great, the damage which was likely to result from burning stover would be fairly extensive – the reasonable person would thus have taken steps to prevent the damage from occurring

3. Relative importance & object of the wrongdoer’s conduct:

Concerns the utility (value) of the wrongdoer’s conduct = i.e. the interest / purpose served by the conduct in Q is of such a nature that it’s more important than the risk of harm which it involves – in such a case, the reasonable person would not have taken steps to prevent the harm



4. Cost & difficulty of taking precautionary measures:

If the risk of harm can be eliminated / reduced w/o substantial problems, prejudice / costs, it may be accepted that the reasonable person would take precautionary measures

Where the costs & difficulty of taking precautionary measures are greater than the gravity of the risk involved, the reasonable person would clearly not take such steps to minimize / reduce the risk

Gordon case:

Plaintiff slipped on a cabbage leaf on floor of defendant’s grocery shop 

Court held that a reasonable person would definitely have taken steps to prevent the leaves from falling onto the floor by collecting them in a receptacle because this would not have required much trouble or high cost

SU18:  FAULT:  NEGLIGENCE JUDGED IN LIGHT OF THE SURROUNDING CIRCUMSTANCES; NEGLIGENCE & DUTY OF CARE; PROOF OF NEGLIGENCE; RELEVANCE OF NEGLIGENCE; WRONGFULNESS AND NEGLIGENCE

NEGLIGENCE JUDGED IN THE LIGHT OF SURROUNDING CIRCUMSTANCES

Factors which should be taken into account:

1. Greater care is required when someone works with things which are inherently dangerous OR when a person deals with individuals who suffer from a disability / incapacity = someone who knows / is reasonably expected to be aware of the special circumstances is required to act with exceptional care

2. Doctrine of sudden emergency:  the law cannot expect a person who has to act swiftly in a situation of imminent peril to show the same judgment & skill as a person who is not acting in such urgent circumstances 

An error of judgment does not necessarily amt to negligence because the reasonable person may also make an error of judgment in certain circumstances

3 requirements must be satisfied for a wrongdoer’s conduct NOT to amt to negligence =

I. Wrongdoer must have faced a situation of imminent peril (danger that’s about to happen) [see examples on pg 150 of TB]
II. Wrongdoer must not have caused the dangerous situation by his own negligence / imprudence (carelessness)
III. Wrongdoer must not have acted in a grossly unreasonable manner [although the reasonable person may also make a (justifiable) error of judgement, he will not lose his head / behave completely foolishly
3. Generally, a person acts according to the standard of the reasonable person when he relies on the fact that another person will act in a reasonable way = implies that he may expect others to obey the law (see examples on pg 150 – 151 of TB) [a person need not take steps to guard against the recklessness / gross negligence of others]

A person is required to act with extreme circumspection when there are clear indications that another is not going to obey traffic rules

Where a person creates a situation which is not inherently dangerous but which may become dangerous when another person interferes, the former is obliged to take the precautionary steps which a reasonable person in his pozi would take

4. Customs, usages & opinions of the community = generally, a wrongdoer will be able to defend himself successfully against an allegation of negligence by proving that he acted in accordance with normal practices 

This is not always conclusive in determining the absence of fault – a person whose conduct is in fact negligent may not escape liability by relying on common practice = the ultimate Q remains whether the reasonable person would have acted in the same way as the defendant

5. Sometimes, the appropriate standard of care required for conduct is not entirely left to the discretion of the court (by applying the reasonable person test) because there is also a specific statutory provision which applies

Incorrect to speak of statutory negligence – the statutory provision at best only provides evidentiary material = the infringement of the provision is not conclusive proof of negligence & the general criterion of the reasonable person still applies

NEGLIGENCE AND “DUTY OF CARE”

Duty of care doctrine (English law):

First determination = “Duty issue”:  whether defendant owed plaintiff a duty of care
· Whether the reasonable person in the pozi of the defendant would have foreseen that his conduct might cause damage to the plaintiff = policy-based value judgment in which forseeablity plays not rule

Second determination = “Negligence issue”:  whether there was a breach of this duty
· Whether the wrongdoer exercised the standard of care that the reasonable person would have exercised in order to prevent damage

Note:  duty of care is not a general duty – it’s a duty towards certain people / classes of people & not towards every person = unless plaintiff can prove he is someone who was owed a duty of care, he has no action

Reasons to reject applicator of duty of care in our law:

(a) It’s an unnecessary & roundabout way of establishing what may be established directly by means of the reasonable person test
(b) It’s use may confuse the test for wrongfulness (breach of a legal duty) with test for negligence [our courts sometimes sue duty of care concept incorrectly as a synonym for the legal duty used to determine wrongfulness]

PROOF OF NEGLIGENCE

Onus is on the plaintiff to prove on a preponderance of probabilities that he defendant was negligent

If there’s a statutory presumption of negligence = onus rests on defendant to rebut the presumption

Maxim “res ipsa loquitur” (the facts speak for themselves)
· Refers to a situation where the facts of the matter are such as to give rise to an inference of negligent conduct & finds application where the only known facts, relating to negligence, consist of the occurrence itself (see examples on pg 155 of TB) – i.e. events that do not usually occur w/o accompanying negligence
· There’s no shift in the onus of proof in such cases 
· There’s not even a prima facie case in favour of the plaintiff
· Merely an argument on the probabilities that a plaintiff, who may have little evidence at his disposal, may use in order to convince the court that the defendant acted negligently
· Defendant may still submit evidence to show that the occurrence bears no relation to any negligent conduct on his part
· Maxim is not applicable if parties have agreed on certain facts & no evidence has been led

DISTINCTION BTW WRONGFULNESS & NEGLIGENCE

An objective criterion of reasonableness is used to determine both

Differences btw test for wrongfulness & negligence = 
	Test for wrongfulness
	Test for negligence

	Reasonableness of defendant’s conduct is determined by weighing the conflicting interests in light of the legal convictions of the community (the boni mores) [i.e. whether a legally recognised interest was infringed in an unreasonable manner / one that is contra bonos mores]
	Reasonable person’s conduct is determined with ref to the reasonable foreseeability and preventability of damage

	Concerned with determining the legal reprehensibility of the conduct [qualifies conduct]
	Determines the legal blameworthiness of the defendant for his wrongful conduct [qualifies the defendant / wrongdoer]

	Determined on the basis of actual facts / realities:
Conduct is determined diagnostically [ex post facto, by looking back] in light of (or with knowledge of or by taking into account) all the relevant facts & circumstances that are actually present & all the consequences that actually ensued
	Determined on the basis of probabilities:
Determined prognostically [ex ante, by looking forward) with ref to the position in which the defendant actually found himself – by placing the reasonable person in pozi of wrongdoer at time of commission of the act & then taking cognisance only of those facts & circumstances which the wrongdoer knew of, amplified by facts about which the reasonable person in his pozi would have known, to determine what consequences would probably flow form his conduct (reasonable forseeability of damage) & whether such consequences could reasonably have been prevented

	Determined before negligence
	Presupposes (assumes) wrongfulness

	Narrower & less burdensome on the community
	



[Study example of Goliath case on pg 159 of TB]

Distinction btw wrongfulness & negligence illustrated with ref to liability for an omission:
An omission is unreasonable & thus wrongful where, according to the boni mores test, a legal duty rested on the defendant to act positively in order to prevent harm & he neglected to comply (fully) with such duty
However, if the defendant did attempt (albeit unsuccessfully) to comply with such a duty & his attempt coincided with what the reasonable person would have done, his (unreasonable) wrongful act is not accompanied by (unreasonable) negligent conduct (damage could not reasonably be prevent) and he will escape liability



Quathlamba case:

Fire broke out on X’s land w/o any fault on his part – despite his attempts to extinguish the fire, it spread to Y’s land & caused damage

Court held that there is a legal duty on a landowner to control a fire on land under his control – because the fire caused damage to Y, it may be said that X did not fully comply with his duty & his conduct (omission) was thus wrongful (unreasonable) – however, X acted in accordance with the standard of the reasonable person in attempting to extinguish the fire & he was thus not liable.  Despite the wrongfulness of his conduct in not complying fully with his legal duty, he escaped liability because of the absence of negligence.

SU19:  FAULT:  CONTRIBUTORY FAULT

Deals with fault on the part of the plaintiff & limits the extent of the defendant’s liability

Regulated by the Apportionment of Damages Act

CL POSITION

If negligence of 2 persons contributed to the causing of a particular result & one / both of them suffered damage as a consequence thereof, neither party could institute an action unless the negligence of one of them was the decisive cause of the accident – in that event, the negligence of the other party was completely ignored & he could succeed in full with is claim
To determine whose negligence was the decisive cause, the enquiry involved determining who had the last opportunity of avoiding the accident
The “last opportunity rule” did not work well in practice & the legislature was compelled to intervene

Contributory negligence by a deceased person was to defence to an action instituted by his dependants – unless the negligence of the deceased was the decisive cause of his death (i.e. he had the last opportunity to avoid the accident).  If it was not possible to determine whose negligence was the decisive cause, the dependants could succeed, notwithstanding the fact that the deceased himself would not have succeeded if he had only been injured
This position has now changed by the Apportionment of Damages Amendment Act

APPORTIONMENT OF DAMAGES ACT

Made considerable changes to CL position 

S1(1)(a) and (b):  Abolished the “all-or-nothing” principle of CL & allows the court to apportion the damage of each party in accordance with their relative degrees of fault

Meaning of “fault”

· A defendant who has intentionally caused harm to the plaintiff will not be able to ask for a reduction in damages because of contributory negligence
· A plaintiff forfeits his claim if he intentionally contributed towards his own loss while the defendant was merely negligent
· Where the defendant cause the loss intentionally & the plaintiff’s unreasonable conduct causing loss was also intentional, it would appear that the legislature intended to make provision only for the defence of contributory negligence and not the defence of contributory intent
· However, in ABSA case it was held that a defence of contributory intention could succeed where both the plaintiff & the defendant acted with intention



Meaning of “apportionment of damages”
A reduction of damages received by the plaintiff because of his own fault (negligence) re the damage he sustained

Criteria for the “apportionment of damages”

Reasonable person test for negligence

S1(1)(a) (see extract of section on pg 162 of TB) applies only to damage caused partly by the fault of the plaintiff and partly by that of the defendant – 
Cannot apply where liability does not depend on the defendant’s fault (thus it does not apply in the case of strict liability [makes someone legally responsible for damage / loss caused by his acts/omissions regardless of culpability (blameworthiness)]

In the case of both the plaintiff & defendant – one is concerned with a negligent act / omission that’s causally linked to the damage = the court does not attempt to deal with degrees of causation (i.e. that defendant’s conduct has actually contributed to the harm to a greater extent than the plaintiff’s conduct) – if the court is satisfied that the negligent acts / omissions of BOTH parties are causally connected to the damage, the Q of causation is resolved

Method of determining who should bear what portion of the damage =
· The respective degrees of negligence of the parties involved are compared 
· Each party’s degree of negligence is determined by expressing its deviation from the standard of the reasonable person as a percentage – the 2 percentages are then compared in order to allocate responsibility re the damage in Q
· Conflicting case law:

· Jones case:  conduct of each party must be measured separately against the standard of the reasonable person (see example on pg 165 of TB)

· Nomeka case: degree of plaintiff’s fault automatically determines degree of fault of defendant (see example on pg 164 of TB)

· Both these cases represent our positive law & it should be possible to consider contributory negligent ito both approaches, however, this is unsatisfactory & the SCA should reject one approach & confirm the other
· It’s submitted that the Jones case is preferable & that is should be confirmed
· Another view is that both decisions can be reconciled so that the courts determine the degree of negligence of each party on the evidence & then through a mental process, ascertain each one’s deviation from the standard of the reasonable person, the result of which is then w/o further ado given as a percentage

· In order to really achieve fairness & equity, not just the extent of the plaintiff’s fault, but also other relevant factors should be considered –
· Uijs:  AD held that the extent of a plaintiff’s fault is merely one of a no. of factors which the court may take into account in order to reduce the plaintiff’s damages in a just & equitable manner

The extent to which negligence on the part of a third party may not be raised as a defence to a delictual claim unless the third party is the servant of the plaintiff & acted within the scope of his employment



Onus of proof

Defendant must prove defence of contributory negligence on part of plaintiff on a balance of probabilities

Note:  defendant usually pleads contributory negligence as an alternative to the complete denial of negligence – However, the AD has held that contributory negligence may be taken into account even where the defendant has not expressly pleaded such a defence

Concept of contributory “negligence”

An approach used to determine extent of defendant’s liability by means of a method which is analogous to that for determining negligence
Technically, however, this method does not pertain to negligence in a narrow / strict sense because wrongfulness cannot play a part =
An act can only be negligent where it is also wrongful, but it’s clear that a person cannot act wrongfully in respect of himself

Fault re “damage” or “damage-causing event”

Whether s1(1)(a) also applies where the plaintiff was not negligent re the damage-causing event itself (i.e. a car accident) but where his negligence increased the damage because i.e. he did not wear a seat-belt & in the process sustained more injuries / more serious injuries than would otherwise have been the case =

King case:  
Plaintiff’s failure to wear a crash-helmet while driving a scooter which was involved in a collision with a motor car, did not constitute contributory negligence – only negligence re the damage-causing event, as opposed to negligence re the damage itself, is taken into consideration for the purposes of the Act

Bowkers case:
Criticised King case & held it to be artificial & unnecessary on the plain wording of s1(1)(a) – the section leaves no doubt that contributory negligence relates to fault re damage & not fault re the damage-causing event – it’s always possible that a plaintiff’s contributory negligence re his damage can lead to a reduction in damages, even if he cannot be held responsible for the actual damage-causing event

Vitoria case:

Facts:

Plaintiff had been a passenger in a car driver by her dad – he forgot to fasten her lap belt – a collision subsequently occurred with another car insured by the appellant – collision was entirely due to negligence of driver of insured vehicle – injured plaintiff successfully claimed her full damages in the court a quo

In an appeal it appeared that if she had worn her lap belt she would not have collided with the windscreen & would not have suffered facial injuries, but that she would in all probability have collided with the dashboard & sustained a head injury

Although the court concluded that she had been contributorilry negligent in failing to buckle up, no reduction of damages was ordered as the appellant failed to prove the damage caused by the collision with the windscreen was worse than it would have been if she had suffered a head injury through a collision with the dashboard

This case brought to an end the controversy prevailing since the King case – AD accepted Bowkers approach – failure to wear a seat-belt constitutes contributory negligence – contributory negligence of a plaintiff who deliberately fails to wear a seat-belt will be greater than that of a plaintiff who bona fide forgets to wear it

Note:  contributory negligence of the plaintiff is ONLY relevant insofar as it has lead to an increase in the damage – s1(1)(a) only applies re damage for which plaintiff is indeed also responsible (see example on pgs 167-168 of TB)

Vorster case:
Plaintiff (a passenger) was not wearing a seat-belt when she was injured in a car accident – her contributory negligence was taken into account by the court in the apportionment of damages – plaintiff sustained R1 000 more damage than would otherwise have been sustained – she was 20% negligent in this regard:  her compensation was accordingly reduced by R200

Ius case:
Plaintiff (a passenger) sustained serious head injuries in a car accident – collision could be attributed exclusively to the negligence of the driver of the vehicle in which plaintiff was a passenger 

Trial court held that plaintiff was guilty of contributory negligence because he deliberately failed (in spite of a warning) to buckle up & that his damages should be reduced by (1/3).  Both parties appealed against this finding = the plaintiff (respondent) argued in favour of a lower percentage (¼) & defendant (appellant) in favour of a higher percentage (½) than the 1/3. 

Appeal court held that trial court’s calculation of plaintiff’s degree of contributory negligence did not materially deviate from his own estimation & therefore dismissed both the appeal & the cross-appeal – 
Degree of plaintiff’s negligence is only one of the considerations which the court can take into account in order to diminish the plaintiff’s damages 
In this case, 2 other considerations which also played a determining role in the process of apportionment (diminishing) of damages were:
1. The plaintiff could not in any way be blamed for contributing to the damage-causing event (the collision); and
2. His negligence was “different” from that of the wrongdoer

Joint wrongdoers

Q re how damages should be apportioned btw a contributory plaintiff & joint wrongdoers = 2 approaches

Vorster case:
Held that each joint wrongdoer’s negligence (blameworthiness) had to be determined separately for the purpose of apportionment

Harrington case:
Plaintiff’s negligence had to be measured against the joint blameworthiness of the joint wrongdoers viewed as a unity

Note:  in Harrington, 2 joint wrongdoers had been woven virtually into one & could therefore be viewed as a unity for the purpose of apportionment – however, this does not mean that the unity approach must in principle always apply & it seems as if Vorster would produce a more equitable result

Breach of contract

Price Waterhouse case:

Facts:
Plaintiff sued auditor for breach of contract – during the routine audit, auditor failed to discover that plaintiff’s director was stealing from him – auditor’s defence was that plaintiff was himself negligent in his control of the financial director & that, due to his contributory negligence, his claim was subject to the reduction ito the Apportionment of Damages Act
Legal Q:  whether the Apportionment of Damages Act applies to damages for loss suffered as a result of breach of contract?

Held that the act was historically not intended to apply to claims for breach of contract, but only to amend the law of delict (i.e. the CL position) – as such, the Act does not apply to damages for loss suffered as a result of breach of contract

Note:  However, a strong case can be argued in favour of intervention by the legislature to provide for cases, like Price Waterhouse, where the defendant’s breach of contract is described in terms of his negligence, while the plaintiff by his own negligence contributed to the damage

Legal causation

Not every negligent act of a plaintiff re his damage is relevant for the purpose of s1(1)(a) of the Act

Gibson case:
A clear distinction must be made:
	Plaintiff’s negligent conduct before the damage-causing event
	Plaintiff’s negligent conduct after the damage-causing event

	Relevant for purposes of apportionment of damages (contributory negligence)
	Taken into account when determining legal causation (which may exclude the defendant’s liability for harmful consequences that are too remove & in this way reduce plaintiff’s damage)



SU20:  FAULT:  VOLUNTARY ASSUMPTION OF RISK & CONTRIBUTORY FAULT (CONTRIBUTORY INTENT)

Question is – what effect will the plaintiff’s intentional conduct re the damage have on his claim?

Note:  contributory intent (a ground for the cancellation of fault) is also known as voluntary assumption of risk (which is also sometimes used in the sense of consent to the risk of injury (which is a ground of justification) – see 
SU12 (Forms of consent) – including discussion on volenti

Voluntary assumption of risk in respect of contributory fault is a ground that cancels fault – assumption of risk in this sense implies that the requirements for a ground of justification are absent

When the plaintiff / injured party is well aware of the danger but nevertheless wilfully exposes himself to it, he acts intentionally re the prejudice he suffers & blame in the form of contributory intent attaches to him.
However, to fulfil the other requirement of intent, his conduct must also be consciously unreasonable (see example on pg 171 of TB

Where a plaintiff does act with contributory intent, the fault of the defendant (in the form of negligence) is eliminated by the contributory intent of the plaintiff

This is a principle of CL & functions independently of the Apportionment of Damages Act



RELEVANT CASES

Lampert case:

Facts:
Plaintiff took her seat as a passenger in the sidecar of the defendant’s motorbike, well aware that the defendant was so intoxicated that he was incapable of maintaining proper control of it – an accident occurred in which plaintiff suffered injuries & defendant died – plaintiff claimed damages from defendant’s estate

Court held that plaintiff, well aware of the danger & possibility of injury, nevertheless decided to expose herself to the risk 

Respondent’s defence of voluntary assumption of risk should succeed & trial court’s judgment was accordingly upheld

Discussed voluntary assumption of risk (contributory intent) & contributory negligence and stated that these 2 defences overlap – however, where there is an actual assumption of risk, the injured party chooses freely, with full knowledge of the danger, to run the risk – which is not a negligent but an intentional exposure to risk – in this sense, there is thus no overlap with contributory negligence.  Where, however, the injured party should have been aware of the danger, but was not, there is clearly no assumption of risk, but only contributory negligence.  

This is the only case (since 1928) in which the defence of voluntary assumption of risk has been successful

Note:  the Q could have arisen whether the plaintiff should have realised that deceased was unable to control motorbike properly – if this was the case, she was guilty of contributory negligence – either she did appreciate it & then there is assumption of risk OR she ought to have done son & then there is contributory negligence = which of the 2 it is, will make a big diff to the plaintiff

Netherlands case:

Facts:
O was suspected of infidelity by his wife – she hired a pvt detective, V, to spy on her husband – V followed O to his care to a lonely spot in the veld – O had a women with him in his car- when V approached O’s car, O started to drive off – V leapt onto the bonnet in order to obscure O’s view & to make him stop – O accelerated & began to swerve from side to side, clearly with object of dislodging V, who was clinging on for dear life – O then succeeded in dislodging V – V sustained injuries & claimed compensation from insurer of O’s car

Court found that O was 50% negligent & V 50% negligent – V, therefore, obtained only half of his damages

On appeal it was held that O had acted with intent & not only negligently – court rejected O’s defence that V had consented (as a ground of justification) to the risk of injury – to succeed with this defence, the requirements are that V must have realised the nature & extent of the risk & must have voluntarily consented to it – court found that, when he leapt onto the bonnet, V neither knew nor thought that O would continue driving – V assumed subjectively that V would stop – V was therefore unaware of the danger which O’s conduct posed to V – there could thus have been no Q of consent on V’s part

Court declared that although V had been aware of the risk, this would still not have meant the he had consented to it – yet even if V had consented, his consent to the risk of serious physical injury would have been invalid as being contra bonos mores

Court then considered O’s defence that V had contributory intent & held that it was not prepared in principle to acknowledge such a defence



Maartens case:

Facts:
Plaintiff was a plumber & was asked to inspect pipes at defendants house – he was asked to let defendant know when he was coming because their dog was dangerous – plaintiff was in the area & decided to visit the house w/o making an arrangement with defendant & entered the premises despite the signs warning of the dogs’ presence & was bitten 

Defence of voluntary assumption of risk succeeded because it was found that the defendant realised (foresaw) the danger & consented to the risk of being injured – however, since the defendant consented to the risk of being seriously injured, his consent should have been found to be contra bonos mores & thus invalid – it therefore seems that the plaintiff’s defence was voluntary assumption of risk in the form of contributory intent

Good arguments for supporting recognition of contributory intent =
Concept has been developed in law to explain the defence of volenti – present where defendant escapes liability because plaintiff has exposed himself voluntarily and intentionally to the risk of injury = in Lampert, plaintiff failed because of defence of volenti – on close analysis, her claim failed because of her contributory intent – therefore contributory intent is in fact recognised as a defence in our case law, although not by that name – the defence is nothing other than the well known volenti – AD’s denial of the existence of the defence is therefore open to debate

Judgment in Greater Johannesburg case appears to be correct =

Facts:
T, an employee of a City Council, stole cheques that had been drawn in favour of his employer & handed them to his accomplice, W, who was an employee of the defendant bank – W fraudulently paid the proceeds from the cheques into other accounts, resulting in the City Council suffering a loss 

On a claim of damages being instituted for vicarious liability of the defendant bank, contributory intention was raised as one of the defences, on the strength of the fraud of T, who had been in the employment of the City Council at all relevant times

Court found in favour of plaintiff, but ordered a reduction of 50% of the amt of damages on account of the plaintiff’s contributory intention – s1(1)(a) of Apportionment of Damages Act is applicable where fault in the form of intention is present on the side of the plaintiff as well as the defendant =
The use of the word “fault” in s1(1)(a) implies that apportionment of damages may take place when the form of fault on the part of both plaintiff  & defendant is intent

Held further that s1(1)(a) can be invoked against a plaintiff who is only vicariously liable (where the fault in Q is that of his employee)

Held also that the fact that an employee committed fraud did not imply that the act of fraud by necessary implication fell outside the scope of his employment:  where the employee in fact pursued her own fraudulent objective by performing the functions for which she had been employed, the court held that this amounted to performance of her functions, albeit in an improper fashion, which led to her being held vicariously liable

SU21:  CAUSATION:  GENERAL; FACTUAL CAUSATION

Causal nexis btw conduct & damage (i.e. the causing of damage though conduct) is required for a delict

Question of fact, answered in light of available evidence & relevant probabilities

A causal nexus is something which (factually) exists / does not exist & no amount of theorising can take the matter any further
FACTUAL CAUSATION

The conditio sine qua non theory:

A factual test for causation

Van der Merwe & Oliver =
An act is the cause of a result if the act cannot be thought away w/o the result disappearing simultaneously 

In order to determine whether X was a cause of Y, eliminate X mentally & consider whether Y still exists / not.  If Y falls away when X is eliminated, X is a cause of Y – if Y still exists when X is eliminated, then Y has not been caused by X

Bentley case:
One must make a hypothetical enquiry as to what probably would have happened but for the wrongful conduct 
May involve mental elimination of wrongful conduct & substitution of a hypothetical course of lawful conduct & posing of Q as to whether upon such hypothesis plaintiff’s loss would have ensued / not –
If it would in any event have ensued – wrongful conduct was not a cause of plaintiff’s loss (and the opposite if it would not so have ensued)

“Positive” conduct (commission):  conduct must be “removed” in the mind to determine whether the relevant consequent would still have resulted
Omission (omissio):  hypothetical positive act is “inserted” into the facts – aka: the mental “removal” of defendant’s omission – if hypothetical positive conduct of defendant could have prevented the damage, it can be said that defendant’s omission was the cause of the damage

Q of whether hypothetical positive conduct must be determined objectively / subjectively (i.e. according to what a reasonable person would have done OR what the relevant person (wrongdoer / defendant) would have done –

“Inserting” reasonable conduct of wrongdoer into set of facts appears to have the potential to cause a confusion of factual causation and negligence
· First it must be determined whether the wrongdoer could have done anything to prevent the relevant consequence (causation)
· Only then – whether the reasonable person in the position of the wrongdoer would have prevented the consequence (negligence)

Logical criticism of the conditio sine qua non theory:

(a) Based on a clumsy, indirect process of through that results in circular logic

The fact that the judge must eliminate X from his mind obviously does not mean that he must think of nothing – for if he were to do that he would inevitably have to find that Y also would not have arisen because, nothing cannot cause something

The judge must in fact eliminate X with the retention of all other antecedents (circumstances which accompanied X) = he must ask whether Y would still have taken place if these antecedents (let’s call them “Z”) had existed w/o X ~ whether Z would have caused Y = he must search for a different possible cause of Y, because Y did in fact take place 

If the conditio sine qua non test is also applied here, it means that Z must be eliminated – in such a case the circle has been completed & one is back at X where one started

The judge is denied the opportunity of trying to establish the causal potency of X directly and he is compelled to answer the question of causation indirectly by seeking an answer to the Q of whether other antecedents have caused Y

(b) The conditio sine qua non test fails completely in cases of so-called cumulative causation (i.e. where more than one act actually causes a particular consequence) – see example on pg 181 of TB

Most NB reason why CSQN test is unacceptable as a test for causation

CSQN test is not a test of causation – but is merely an ex post facto way of expressing a predetermined causal nexus

Neither the courts / academics who accept CSQN test as a test for causation explain how one knows that if one eliminates a particular act, the alleged result also falls away or not – it is generally accepted that merely by eliminating in the mind an alleged cause of consequence, one can establish whether / not it is a cause of the consequence

See example on pg 182 of TB

W/o prior knowledge of what actually caused a result, CSQN offers no solution = only after one has in one way or another determined the causal nexus btw an act & result is it possible to express the conclusion in the terminology of the CSQN approach & to state that if one eliminates the act mentally, the particular result will also fall away

It may therefore be said that CSQN is merely a convenient & known way of expressing an already determined causal link

CSQN approach is no practical test of causation, but rather an expression of a conclusion already made on other grounds

CSQN & causation by omission:

(See Van As case example on pg 184 of TB)

CSQN test does not really offer a solution

Every person knows that he can prevent certain consequences by interrupting a causal chain of events - a hypothetical act is notionally inserted into all facts of a situation & it’s usually possible to picture in one’s mind what the hypothetical course of events would be = however, this is probably not a true application of CSQN because this test requires one to eliminate something in the mind & not to “add” (or insert) something to the given facts

The “inserting” method used by our courts to determine causation in instances of omission is nevertheless a realistic approach to causation & is logically more well-founded than the “removing” of something that’s obviously the cause of a consequence in order to demonstrate the existence of factual causation

The determination of a factual (causal) nexus:

Factual causation concerns a particular kind of link / connection btw at least 2 facts / set of facts – i.e. the link existing when one fact arises out of another

In a particular set of facts, it is necessary to indicate on what grounds a conclusion is based that fact X (act of the wrongdoer) caused the relevant fact Y (damage suffered by plaintiff) – existence of a factual causal chain must be demonstrated in view of the proved relevant facts
A test for factual causation therefore depends on the facts of each case & is not something of a general nature that can be applicable to all factual complexes

It’s incorrect to state that a test for factual causation also contains “normative” elements:
· Factual causation is something that either exists / does not exist – no legal rules / other norms / theorising can make any difference to this:  factual causation is in itself not a policy matter, but rather a pure question of fact

Courts usually determine (or test) on the basis of the evidence & probabilities whether a factual causal link btw the act & the harmful consequence exists w/o really employing the method of CSQN =
· Knowledge & experience & reliable evidence are required to determine a causal link
· This knowledge may be of a simple / expert nature
· W/o knowledge that a certain antecedent may in principle cause a certain result, it’s impossible in an actual case to establish whether an act has in fact caused a result
· Existence of such a nexus will be dependent on the facts of a particular case, and a characteristic of a causal nexus is that one fact arises out of another
· Whether one fact originated from another must be established according to human experience in general & that of the judge of the facts in particular
· A causal nexus is determined by the court on the basis of evidence

Consequences of a cause can be unlimited – therefore our law does not merely accept liability based on the factual causing of a harmful consequence & uses the criteria of legal causation to limit liblity

In determining factual causation in a case of omission, the court must in general determine what the alleged wrongdoer could have done in the circumstances to prevent the relevant consequences
Only if the defendant could in the circumstances have done something (in the form of a positive act) to change the factual course of events to a meaningful extent, do the Q’s re a legal duty & reasonable conduct (wrongfulness / negligence) arise
Entails a retrospective analysis of what would probably have happened if alleged wrongdoer had acted positively in light of available evidence & probabilities originating from human behaviour & related circumstances

It’s usually sufficient for purposes of factual causation if a defendant’s conduct has in any way contributed to the damage sustained by the plaintiff; for causation its unnecessary that his conduct should be the only cause, or the main cause, or a direct cause

SU22:  CAUSATION:  LEGAL CAUSATION:  GENERAL; THE FLEXIBLE APPROACH; ADEQUATE CAUSATION; DIRECT CONSEQUENCES

LEGAL CAUSATION

Means must be found to limit the wrongdoer’s liability

Q of legal causation arises when determining which harmful consequences actually caused by the wrongdoer’s wrongful, culpable act he should be held liable for; i.e. – which consequences should be imputed to him



Factual & legal causation must be clearly distinguished:
	Factual causation
	Legal causation

	Present in a given case if it has been proved on a preponderance of probabilities that the act concerned has caused the relevant consequence – the damage flowed from the act
	Concerns the Q of whether the actor should be held liable for the damage he caused in a wrongful & culpable manner

	Tuck case:  First enquiry in law of delict = factual causation - whether there is a factual link of cause & effect btw the act/omission of the party concerned & the harm for which he is sought to be held liable = generally recognised test is the CSQN / “but for” test - Essentially a factual enquiry – no act / omission can be regarded as a cause in fact unless it passes this test
	Truck case:  Second enquiry in law of delict = Legal causation - whether the link btw the act / omission & the harm is sufficiently close / direct for the legal liability to ensue; or whether the harm is too remote – concerned basically with a juridical prob in which considerations of legal policy may play a part



Wrongdoer is not liable for harm which is too remote from the conduct; i.e. – “remoteness of damage: for legal causation or the problem of imputability of harm

Note:  “legal causation”, “limitation of liability” & “imputability of harm” are used synonymously to indicate process whereby court determines which of the heads of damage caused by an actor he should be held liable for
	
Clarke case:  Q is whether the result can fairly be said to be imputable to the defendant

Carmichele case:  legal causation deals with the Q of whether the wrongful act is linked sufficiently closely / directly to the loss for legal liability to ensue / whether the loss is too remote – this is basically a juridical prob in the solution of which considerations of policy play a part

2 examples where the Q of legal causation came to the fore when it had to be decided whether defendant should also be held liable for remote consequences:

Alston case:  
Plaintiff suffered brain injury in car accident which was attributable to negligence of driver of car insured by defendant – as a result of brain injury, plaintiff started to suffer from manic depression for which he was treated with parstellin – when plaintiff ate cheese after taking parstellin, he suffered a stroke, resulting in additional loss – appeared afterwards that eating cheese after parstellin is extremely dangerous & may even lead to death

Mafesa case:
Plaintiff’s leg was broken in various places in a car accident that was attributable to negligence of driver of a bakkie of which defendant was third party insurer – when the fractures healed sufficiently to support the leg, plaintiff was discharged from hospital – leg was still in plaster & he was supplied with crutches & warned not to place pressure on the leg because it could fracture again – within first month after his discharge, plaintiff slipped using his crutches, fell & broke his leg again – as a result, his convalescence was delayed by 6 months & the medical expenses increased considerably

Factual causation was not in issue in these cases.  In both the above cases, it was clear from the facts that an actual, causal connection existed btw the act & the (remote) consequence concerned

Van der Spuy case:
Plaintiff, an innocent bystander, was shot by a dangerous criminal escaping from prison – plaintiff claimed damages from defendant based on vicarious liability for failure of prison warders to prevent the escape – only Q to be considered concerned legal causation – court found that legal causation was present & held the state liable – in reality there was no “remote consequence” & court could have completed the case during the determination of negligence – this was clearly a case where determining negligence simultaneously answered the Q of legal causation 
Legal causation as an independent element of delict arises specifically when it appears that the wrongdoer’s conduct was wrongful & culpable with ref to at least certain consequences (and that the consequences concerned should, in addition, be imputed to him), but where additional consequences (“ulterior harm”) result & the Q arises whether he should be liable for those additional  consequences

The flexible approach:

Mokgethi case:

Deceased was a bank teller & was shot btw the shoulder blades by one of the appellants during a robbery – deceased did not die immediately, but only 6 months later – deceased had become a paraplegic as a result of the shot & had to make use of a wheelchair – his condition improved to such an extent that he later resumed his work at the bank – he was, however, later re-admitted to hospital suffering from serious pressure sores & septicaemia, which had developed because he had failed to change his position in the wheelchair frequently, as he had been advised to do by a medical practitioner who treated him

AD held the wounding of deceased could not be regarded as the juridical (legal) cause of deceased’s death for purposes of a charge of murder

AD held that there is no single & general criterion for legal causation which is applicable in all instances & suggested a flexible approach

Basic Q is whether there is a close enough relationship btw the wrongdoer’s conduct & its consequence for such consequence to be imputed to the wrongdoer in view of policy considerations based on reasonableness, fairness & justice (i.e. the court must guard against the alleged wrongdoer’s liability exceeding the boundaries of reasonableness, fairness & justice)

However, the existing criteria for legal causation (such as direct consequences & reasonable foreseeability) may play a subsidiary role in determining legal causation within the framework of this elastic approach

Whether one regards reasonable foreseeability (or any other test for legal causation – i.e. direct consequences) as a subsidiary test / simply as a factor in determining legal causation, the AD’s formulation & application of the flexible approach makes it clear that these tests / factors merely function as aids in answering the basic Q of imputability of harm

Consequently, differences in emphasis found in court decisions on the role of, eg, reasonable foreseeability, are quite acceptable as long as justice prevails in the end

The theories should be regarded as pointers / criteria reflecting legal policy & legal convictions about when damage should be imputed to a person:  damage is imputable when, depending on the circumstances:
· it is a direct consequence of the conduct; or
· reasonably foreseeable; or
· if it is in adequate relationship to the conduct; or
· for a combination of such reasons; or 
· simply for reasons of legal policy

A court has the freedom in each case to apply the theory which serves reasonableness & justice best in the light of the circumstances, taking into acc considerations of policy

Most of the principles which may be of assistance in solving the problem of imputability in a satisfactory manner have been expressed in the diff theories & the court must determine which of those principles serve the problem of imputability best in a particular case & should then apply that theory.  Justice will not be served if a court commits itself dogmatically to a single theory; such an approach would subordinate the demands of practice & justice to legal theory in a unacceptable manner

International case:

Plaintiff as a financing company – defendant was an auditor to Deals – on the strength of info issued by defendant, plaintiff supplied financing to Deals – plaintiff alleged that financial statements contained serious misrepresentations concerning Deals’ financial position & that plaintiff relied thereon not to withdraw Deal’s current credit facilities – plaintiff continued financing Deals – later, Deals was liquidated – plaintiff claimed his loss from defendant – he alleged that his damage was the result of the culpable misrepresentation of the defendant since plaintiff would have terminated Deal’s credit facilities & would have required defendant to make good his indebtedness to the plaintiff if the financial statements had correctly reflected the financial position of Deals

AD dismissed the claim

Re negligent misrep as a delictual cause of action = AD investigated following elements:

Conduct:	Whether there was a misrep?
Wrongfulness:	Whether there was a breach of a legal duty to provide correct information?
Negligence:	Whether sufficient care had been exercised?
Causation:	Factual & legal causation

Re wrongfulness = foll factors play a role in determination of the legal duty:
Statutory prescription
Nature & content of relationship btw the parties
Fact that defendant knew that plaintiff would rely on the statement
Considerations of public policy

Re factual causation – court accepted CSQN test

Re legal causation – court confirmed Mokgethi in which a flexible approach, based on policy considerations such a fairness & justice, was suggested to determine whether a remote consequence should be attributed to the wrongdoer (that is, whether the consequence was “too remote”) – court held that legal causation was absent – factors that played a role in this decision:
Lapse of time btw the act & the consequence involved
Intervening (inter alia culpable) conduct of plaintiff’s employees themselves
Foreseeability of damaging consequence

Adequate causation theory:

A consequence which has in fact been caused by the wrongdoer is imputed to him if the consequence is adequately connected to the conduct

Connection is adequate if, according to human experience, in the normal course of events the act has the tendency of bringing about that type of consequence

To determine whether the act has such a tendency, the following Q’s are asked:
· Was the damage the reasonably-to-be-expected consequence of the act?
· Did the damage fall within the expected field of protection envisaged by the legal norm that was infringed?
· Were the consequences juridically relevant with ref to the cause?

Snyman – theory entails an objective prognostic (forward-looking) test:  one looks forward as from the moment of the act & asks whether that type of result was to be expected

There are prob no substantial differences btw theory of adequate causation & test of reasonable foreseeability – a result normally to be expected is also a reasonably foreseeable result, and vice versa
One advantage of the adequacy theory = as a criterion for legal causation, it can be more easily distinguished from negligence (where a reasonable foreseeability criterion is also applied) than the criterion of reasonable foreseeability

Direct consequences theory:

An actor is liable for all the direct consequences of his negligent conduct – liability is not necessarily limited to the foreseeable consequence of his conduct

A consequence need not follow the cause immediately in time & space to be a direct consequence thereof
It is also not required that the exact course of events must have been foreseeable

Because the theory may lead to exceptionally wide liability, it has been limited:
· Applies only to direct physical consequences 
· Required that the immediate nature of the nexus btw cause & consequence must not have been broken by a so-called novus actus interveniens (independent intervening conduct / event)
· “Forseeable plaintiff” doctrine applies = an actor does not act negligently towards a plaintiff unless it’s reasonably foreseeable that the particular plaintiff will be injured – the actor is not liable to an unforeseeable plaintiff, even though the harm has flowed directed from the actor’s conduct, and despite the fact that it is foreseeable that other persons may have been injured

Theory was unequivocally accepted in only 2 reported cases and as a result of its mechanical nature, it has been subjected to severe criticism

Theory does not serve as a general test for imputability of harm but, like the other tests (such as reasonable foreseeability), fulfils a subsidiary role in establishing legal causation ito the prevailing flexible approach

Van der Wal & Midgley argue that the theory finds application re personal injuries where the wrongdoer is held liable for consequences which were not reasonably foreseeable 

SU23:  CAUSATION:  LEGAL CAUSATION:  FAULT

The wrongdoer is liable only for those consequences in respect of which he had fault

Supporters of the “fault-in-relation-to-the –loss” approach declare that legal causation as an independent element of delict is unnecessary & that the questions of fault & imputability of loss are disposed of simultaneously

In most cases of delictual liability, legal causation is not expressly raised, because it is evident that the consequence caused wrongfully & culpably must be imputed to the actor – however – this does NOT imply that legal causation is denied its separate right of existence

The Q of whether liability for a particular consequence should be imputed to a wrongdoer, differs fundamentally from the Q of whether that consequence has been caused in conflict with the legal convictions of the community (wrongfully), or whether the law should blame the wrongdoer for his wrongful conduct (i.e. whether he had fault)

Intent & negligence cannot serve as satisfactory criteria for legal causation for the following reasons:



Intent as criterion for legal causation

It’s traditionally accepted that consequences caused intentionally can never fall outside the limits of liability – but this approach can be too simplistic where a foreseen consequence occurs exactly as foreseen by the defendant, but where intent fails to keep liability within acceptable limits (see example on pg 198)
By contracts, intent as a criterion for legal causation may exclude liability for consequences which should reasonably be imputed to the wrongdoer:

Brown case:  
Defendant punched plaintiff – plaintiff suffered severe physical injury & claimed damages for medical & related expenses as well as satisfaction for pain & suffering

It was argued that on behalf of defendant that:\
Liability was limited to the extent of the defendant’s intent – as the defendant had not intended to cause the serious injuries he had in fact caused, it was argued that he could not be held liable for damages falling outside his intent & compensation for “general damages” such as pain & suffering could not be claimed from him
Although an actor who has caused damage to another in a negligent manner may be held liable for those consequences of his conduct which were reasonably foreseeable, the defendant in this case should not incur such a wide liability, because the plaintiff had limited his action to the action resulting from derogation of personality (an action for which negligence is not sufficient)

Court rejected the argument & held that it cannot agree with an interpretation which results in our law attaching a lesser responsibility to one who injures someone intentionally (by assaulting him), than one who causes the same injuries negligently
Held that the criterion of reasonable foreseeability should determine for which consequences the defendant should be held liable & on the merits, the plaintiff had sufficiently proved his case & that he was entitled to damages & satisfaction for the “specific & general damages” he could prove he had suffered

Note:   
· In this case, consquequences for which wrongdoer should reasonably be held liable fell outside his intent
· Court determined the limits of the defendant’s liability with ref to the reasonable forseeability test (which is subordinate to the flexible criterion, whereby legal causation is presently established)

In all of the above cases, it would be illogical to apply a negligence test to determine whether the wrongdoer should / should not be held liable = the wrongdoer had intent (at least with ref to some of the consequences) & at the same time it’s clear that the wrongdoer should reasonable have refrained from his conduct – the Q of fault has thus been disposed of

Q is no longer whether the wrongdoer has to be blamed for causing the consequences (as a result of his intent this is an established fact), but rather – whether the consequences of his intentional (blameworthy) conduct can be imputed to him – whether he should be held liable for them

Negligence as a criterion for legal causation

	Abstract approach
	Concrete approach

	Because it’s sufficient if damage in general is reasonably foreseeable, the Q of whether a wrongdoer is liable for a specific consequence has to be determined separately by applying one / other of the different criteria for legal causation & not with ref to the Q of whether the wrongdoer had been negligent with ref to that specific consequence
	Renders an investigation into legal causation unnecessary because wrongfulness & negligence are determined with ref to a specific consequence – it’s unnecessary to undertake an independent investigation into imputability of damage, because the concrete test for wrongfulness & negligence supposedly contains all the elements necessary to keep liability within acceptable limits


· Where intent has been established, it’s illogical, for purposes of legal causation, to inquire whether wrongdoer acted negligently re further consequences which flowed from his intentional conduct
· It’s illogical after it was found that wrongdoer acted negligently (because in light of the foreseeable consequences he would have acted differently) to inquire with ref to further consequences whether the wrongdoer should have acted differently = after all it has already been decided that he should have acted differently!

The wrongdoer’s blameworthiness is no longer at issue (at that stage its existence is a fact) & the pertinent Q is whether he should be held liable for the further consequences of his blameworthy conduct

Following Q’s are completely different from one another:
· Whether a wrongdoer should be held liable for a “remote consequence”
· Whether the wrongdoers’ conduct was unreasonable according to the legal convictions of the community (the Q of wrongfulness) 
· Whether the wrongdoer should be legally blamed because he foresaw & reconciled himself with the consequence & possible wrongfulness thereof (Q of intent)
· Whether injury was foreseeable with such a degree of probability that the reasonable man would have taken steps to avoid injury (Q of negligence)

Strict liability (i.e. for which fault is not a requirement):

(See example on pg 203 of TB)

Thandani case:
· Confirmed that legal causation (apart from fault on the part of the wrongdoer) is a separate requirement for delictual liability
· Case dealt with possible liability of defendant for wrongful arrest & detention (a delict for which fault is not required)
· Court held that a solution to the problem of liability in this case depended on whether the requirement of causation was satisfied – court employed both direct-consequences & reasonable-forseeability approaches (but obliviously not on the basis of fault) to find that legal causation was present

SU24:  CAUSATION – LEGAL CAUSATION:  REASONABLE FORESEEABILITY; NOVUS ACTUS INTERVENIENS; SO-CALLED EGG-SKULL CASES (THE TALEM QUALEM RULE)

REASONABLE FORSEEABILITY
Plays a subsidiary role ito the flexible approach =
Possible to impute liability ito the flexible approach, even where the damage was so exceptional that it could not be described as reasonably foreseeable

There’s no complete clarity on Q as to what should be foreseeable to found liability
· General test formulated by Van Rensburg (until such time as courts lay down concrete rules) –
· Was the consequence, as well as the causal progression btw the act & the consequence, at the time of the act foreseeable with such a degree of probability that the consequences can, in light of the circumstances, reasonably be imputed to the alleged wrongdoer?
· General rule should apply that an alleged wrongdoer is normally liable for all the consequences of his culpable, wrongful act, except for the consequences that were highly improbable

· Reasonable foreseeability & preventability test applied to determine negligence cannot be applied unchanged as a criterion for imputability of harm
· Nature of enquiries into fault & imputability of harm differ so much that it’s not practical to attempt to answer the Q about imputability of harm with ref to Q of whether wrongdoer had fault with regard to remote consequence concerned
Reasonable foreseeability may serve as a subsidiary criterion for imputatbility of harm in cases of intentional wrongful conduct & liability w/o fault

NOVUS ACTUS INTERVENIENS (“NEW INTERVENING CAUSE”) [NAI]

An independent event which, after the wrongdoer’s act has been concluded, either caused / contributed to the consequences concerned

Where a NAI completely extinguishes the causal connection btw conduct of wrongdoer & the consequence – with result that wrongdoer’s act can no longer be considered to be a factual cause of the consequence – the actor goes free

	Flexible approach
	Direct consequences test
	Forseeability

	Q is whether the NAI btw defendant’s conduct & relevant consequence has been such that the consequence cannot be imputed to defendant on basis of policy, reasonableness, fairness & justice
	Q is whether NAI breaks the “directness” of the consequence which is required for liability
	Q is whether the NAI influences the degree of foreseeability to such an extent that it may be said that the consequence was not reasonably foreseeable as a result of the NAI



Note:  NAI is one of many circumstances which may influence Q of imputablity of loss by means of the flexible approach – primary Q is whether consequence should reasonably be imputed to the defendant – NAI is of secondary NB & is merely one of a no. of factors which may be considered in answering the primary Q

NAI may be brought about by:
(a) Culpable conduct of plaintiff himself;
(b) Culpable conduct of a third party; or
(c) Natural factors (i.e. rain / wind)

Russell:
Deceased sustained brain injuries from car accident which caused depression & he committed suicide – defendant submitted that suicide (being “in informed & voluntary act on his part”) was a NAI breaking the causal chain btw accident & deceased death
Court held that deceased’s mind was impaired to a material degree by brain injury & resultant depression – his ability to make a balanced decision was affected – hence his act of suicide, though deliberate, did not amount to a NAI

Gibson:  
Held a distinction should be drawn btw 
	Parties’ negligence prior to the harmful event
	Parties’ negligence after the harmful event

	Will trigger application of contributory negligence to reduce his damages
	Will affect principles of legal causation (or remoteness) which may reduce his damages



Mafesa:  slipping & falling of plaintiff whic led to second fracture may be described as a NAI

Alston:  eating cheese in combination with medication by plaintiff which led to the stroke may be described as a NAI

An event will qualify as a NAI ONLY if the event was not reasonably foreseeable

SO-CALLED EGG-SKULL CASE (TALEM QUALEM RULE)

Arise where plaintiff, because of one / other physical / psychological / financial weakness, suffers more serious injury / loss as a result of the wrongdoer’s conduct than would have been the case if the plaintiff had not suffered from such weakness

Wilson:
Plaintiff was injured when employees of defendant, in demolishing scaffolding around a building in a negligent manner, caused a pole to fall down which struck the plaintiff on the back of his head – a few years earlier, plaintiff had been stabbed in the forehead with a knife & in the ensuing operation to extract a piece of bald, a portion of plaintiff’s skull bone was removed – at this spot the skin became attached to the brain – blow of pole against rear of head caused a more serious brain injury than otherwise would have been the case
Held that defendant was liable for full extent of the injury, despite the fact that the injury may have been partially attributed to the existing weak spot on the plaintiff’s head

Most jurists agree that, in such a case, the wrongdoer would also be liable for the harm which may be ascribed to the existence of the weakness concerned – this principle is reflected in the maxim “you must take your victim as you find him” aka talem qualem rule

However, there’s no agmt about how the liability of the actor for such harm should be justified / which criterion for legal causation should be used to express liability in ideal terms

Most acceptable approach is made possible by the flexible criterion for legal causation & illustrated by judgment of Smit case:  the basic Q is not whether the damage was a direct consequence / reasonably foreseeable, but whether, in light of all the circumstances of the case, amongst others the egg-skull situation, the damage should reasonably be imputed to the defendant

SU25:  DAMAGE:  PATRIMONIAL LOSS & NON-PATRIMONIAL LOSS

Element of damage is fundamental to delictial action for damages – there must be some loss / damage for which the law makes compensation available

COMPENSATORY FUNCTION OF THE LAW OF DELICT

2 specific forms:
	Compensation for damage
	Satisfaction

	Monetary equivalent of damage awarded to a person with object of eliminating as fully as possible his past as well as future patrimonial and, where applicable, non-patrimonial damage
	Damage / loss is incapable of being compensated because money cannot be a true equivalent of impaired interest(s)
Implies reparation of damage in the form of injury to personality by effecting retribution for the wrong suffered by the plaintiff & by satisfying the plaintiff’s and/or the community’s sense of justice
Usually operates through the mechanism of the defendant being ordered to pay a sum of money to plaintiff in proportion to the wrong inflicted on him



THE CONCEPT OF DAMAGE

Definition:
The detrimental impact upon any patrimonial / personality interest deemed worthy of protection by the law

Only harm re legally recognised patrimonial & non-patrimonial interests of a person qualifies as damage (see examples on pg 212 of TB)

Damage is only that reduction in the utility of interests which has been brought about by an uncertain event – 
A reduction in utility which is sure to take place because of (i.e. wear-and-tear / illness / natural causes / death / consumption) cannot be regarded as damage
Prospective loss (the expectation that the utility of someone’s patrimony / personality will be reduced / will not increase in value) is regarded as part of the concept of damage
Damage includes patrimonial (pecuniary) as well as non-patrimonial (non-pecuniary) loss
PATRIMONIAL (PECUNIARY) LOSS

Definition of patrimonial loss:
The detrimental impact on any patrimonial interest deemed worthy of protection by the law
The loss / reduction in value of a positive asset in someone’s patrimony / the creation / increase of a negative element of such patrimony (a patrimonial debt)

A person’s patrimony (estate)
Consists of all a persons’ patrimonial rights (namely subjective rights with a monetary value), his expectations to acquire patrimonial rights and all legally enforceable obligations (or expectations) with a monetary value

Patrimonial elements

	Positive elements of someone’s patrimony
	Negative elements of someone’s patrimony

	Person’s patrimonial rights – i.e. real rights / immaterial property rights & personal rights
	i.e. a debt – patrimony is burdened / reduced by the creation / acceleration / increase of such a debt

	Monetary value is determined by market value of the object & any limitation on such rights
	Debt constitutes damage even though debtor has no assets to pay such debt

	Expectations of patrimonial benefits are included = the legally accepted expectation of acquire patrimonial rights in the future (refers to a chance / possibility which is of such a nature that the law affords it protection)
	Expectation of debt is included = person will reasonably incur a debt as a result of a delict



Utility / quality of these patrimonial elements is always measured in money by using the correct criterion of value at the proper time

Assessment of patrimonial damage

A comparative method is necessary

Sum-formula approach:
Damage consists in the negative differences btw the relevant persons’ current patrimonial position (after the event complained of) & his hypothetical patrimonial position that would have been the current position if the event had not taken place = i.e. a comparison of an actual current patrimonial sum with a hypothetical current patrimonial sum 
(Test is recognised by SCA)
· Hypothetical (potential) patrimonial pozi of plaintiff is sued to provide for prospective damage, loss of profit & certain other forms of damage

Concrete concept of damage

Case law does not always accept the sum-formula – AD has used following method of differentiation:
The diff btw the patrimonial pozi of prejudiced person before wrongful act & thereafter...damage is the unfavourable difference caused by the wrongful act
(no mention of a hypothetical patrimonial pozi)

Van der Walt – real Q is what is compared & how the comparison take place – what was (the pozi before the delict) must be compared with what is (the pozi after the commission of the delict) 
The current pozi is not to be compared with the hypothetical pozi which would have existed had delict not been committed

Suggested that our law should adopt & follow the concrete concept of damage, except in instances of prospective loss / liability for misrepresentation & loss of profit (i.e. where use of a test with a hypothetical element is necessary)

Time for assessment of patrimonial damage
· Date of commission of a delict (this includes future loss) [earliest date on which all elements of a delict are present]
· Does not mean full extent of damage should have occurred – if all the other requirements for delict are present, the date on which the first damage is manifested is used (if there’s a series of harmful consequences caused by the delict)
· Events btw date of delict & date of trial are also considered in the assessment of damage

Prospective patrimonial damage (Iucrum cessans)

The “once and for all” rule:
Damages re prospective loss is NB because of the “once and for all rule” = a plaintiff who claims damages on a specific cause of action has only one chance to claim damages for all damage suffered as well as all prospective loss
The rule has the following NB practical implications:
(a) Prescription re a claim for damages commences as soon as a cause of action accrues & the debt re the payment of damages is claimable
Where some damage has already occurred, the plaintiff must, generally within 3 years, institute an action in which he claims damages for all damage already sustained as well as that expected in future
(b) A plaintiff who has sued with / without success for a part of his damage may not thereafter sue for another part if both claims are based on a single cause of action

The collateral source rule & compensating advantages (res inter alios acta)

A damage causing event often causes loss AND results in the plaintiff receiving some benefit (see example on pgs 227 + 228 of TB)

Possible theoretical solutions to the problem of collateral benefits:  

1. Benefits which a plaintiff receives on account of his loss that are seen as res inter alios acta (they are not taken into account in reducing his damages):

(a) Benefits paid to an injured person ito a medical scheme that is in essence a form of insurance
(b) Discretionary payment of pensions benefits to a person who has been injured
(c) Donations
(d) Earning capacity of a widow who claims for loss of support caused by death of her husband

(More examples on pgs 228 - 230 of TB)

2. Benefits which a plaintiff has received / may receive which must be taken into account in reducing damages (not regarded as res inter alios acta):

(a) Damages someone receives from the Compensation Commissioner
(b) Marriage prospects of a widow who claims for loss of support due to death of a breadwinner
(c) Savings on income tax due to lost income
(d) Accelerated benefits from the estate of a deceased breadwinner

(More examples on pgs 230 + 231 of TB)

Mitigation of loss

A plaintiff may not recover damages for a loss which is the factual result of the defendant’s conduct but which could have been prevented if the plaintiff had taken reasonable steps

1. Plaintiff is obliged to take all reasonable steps to limit damage caused by defendant’s delict – this duty arises as soon as plaintiff in fact suffers loss & knows or should reasonably know that he has to mitigate his damage – std of reasonableness is not very high because the defendant is a blameworthy person

2. Plaintiff who has taken reasonable steps to mitigate his loss may also recover damages for any loss caused by such reasonable steps

3. Where plaintiff has reduced his damages by taking reasonable steps in mitigation, the defendant is only liable to compensate him for the actual loss he sustained, even if plaintiff did more than the law required of him

4. Onus or proving that plaintiff did not properly fulfil his duty to mitigate rests on defendant
a. If defendant has proved an unreasonable failure on part of plaintiff to mitigate his loss, plaintiff has to prove what his loss would have been had he taken reasonable steps

NON-PATRIMONIAL (NON-PECUNIARY) DAMAGE / INJURY TO PERSONALITY

The detrimental impact (change in / factual disturbance) of personality interest deemed worthy of protection by the law & which does not affect the patrimony

Interests of personality
· Physical-mental integrity; Liberty; Reputation; Dignity; Privacy; Identity; and Feelings

SU26:  DELICTUAL REMEDIES

Law of delict rests on 3 pillars:

	
	Transferability

	
	Heritable (i.e. can you inherit it)
	Cedable (i.e. can you cede it)

	Actio legis Aquiliae
	Actively & passively (w/o saying / doing anything) heritable
	Freely cedable (closing of pleadings has no effect)

	Actio iniuriarum
	Actively & passively (w/o saying / doing anything) heritable ONLY after litis contestation (close of the pleadings) – claim lapses if the plaintiff / defendant dies before litis contestio
	Cedable ONLY after litis contestio

	Action for pain & suffering
	
	



INTERDICT

Remedy that does not aim at compensation
A person can avert an impending wrongful act / prevent the continuation of a wrongful act that has already commenced

Can take 2 forms:  Both have a preventative function =  both are directed at preventing a person from acting wrongfully

	Prohibitory
	Mandatory

	Prohibits wrongdoer from committing a wrongful act at all / from continuing with a wrongful act
	Requires positive conduct on the part of the wrongdoer to terminate the continuing wrongfulness of an act that has already been committed



Fault is not a requirement because an interdict is directed at prevention of a wrongful act, and not at retribution for wrongfulness already committed

3 requirements:

1. There must be an act by the respondent 
a. The act could already have commenced / be merely threatening and may be a commissio or an omission

2. The act must be wrongful
a. There must be a threat to / infringement of a so-called “clear right” of the applicant = in cases where such right is absent, wrongfulness in respect of the interdict can also lie in the breach of a legal duty

3. No other remedy musts be available to the applicant
a. An interdict may be:
i. Final [permanent prohibition is placed on the threatening wrongful act] or
ii. Temporary [prohibition only applies pending the outcome of the trial action

CONCURRENCE OF REMEDIES

One & the same act may result in several – different or alternative – remedies:

	Different remedies
	Alternative remedies

	Results form an act from which various claims arise, each of which places a distinctive action at the plaintiff’s disposal
	Results from an act from which only one or more claims arise but which offers a choice btw different remedies

	Remedies may be similar – i.e. only delictual actions
Remedies may be dissimilar – i.e. delictual as well as contractual actions
	I.e. a choice btw a contractual & a delictual action



EXCLUSIONARY CLAUSES
· Used by parties to a contract to restrict their liability – contractual as well as delictual
· Precise restriction on the wrongdoer’s liability will depend on the interpretation of the clause & such interpretation will influence the Q of what remedies the prejudiced party has at his disposal

PRESCRIPTION OF REMEDIES
· Prescription Act = a delictual debt prescribes (and the delictual action is thus also extinguished) 3 years after it originated
· Third party claims under the Road Accident Funds Act prescribe two (or three) years
· Period of prescription commences the moment all the elements of a delict are present & the creditor has knowledge (or ought reasonably to know) of the ID of the wrongdoer & the facts of the case



SU27 – JOINT WRONGDOERS

Occurs where damage is caused by more than one person

[note:  distinguish carefully btw contributory fault (SU19) and joint wrongdoers]
Regulated by the Apportionment of Damages Act:

Definition:  persons who are jointly / severally liable in delict for the same damage

· A person may thus only be sued as a joint wrongdoer if he was indeed delictually “liable” as against the plaintiff – if joint wrongdoers comply with this requirement – the Act is applicable irrespective of whether they acted negligently / intentionally

· Joint wrongdoers are in solidum liable for full damage – the plaintiff therefore has the right to sue whichever joint wrongdoer he chooses for the full amount of damages

· Joint wrongdoers may also be sued in the same action – if so, the court may order that the wrongdoers shall be jointly / severally liable, and that pmt by one of them shall absolve the others from any liability to the plaintiff

· If the court is satisfied that all the joint wrongdoers are before it, it may apportion the damages among them on the basis of their relative degrees of fault, and may give judgment against every wrongdoer for his part of the damages

· Where a plaintiff / a defendant in an action notifies a joint wrongdoer of the action before litis contestatio, the defendant may claim recourse (contribution) from that joint wrongdoer if he (the defendant) has paid the full amount of damages to the plaintiff as a result of a judgment against him
· The right of recourse / recovery of such a dependant is directed at claiming an amt which, taking into account the respective degrees of fault of the joint wrongdoers, is considered to be fair

· If the plaintiff recovers only part of his damages from a joint wrongdoer, he may sue any other wrongdoer for the balance

· If a wrongdoer pays more than is justified by the degree of his fault, he may exercise his right of recourse against any of the other joint wrongdoers

SPECIFIC FORMS OF PATRIMONIAL LOSS

SU28:  PSYCHOLOGICAL LESIONS (EMOTIONAL SHOCK)

Any recognisable harmful infringement of the brain & nervous system of a person (see examples on pg 285 of TB)

Existence must be proved by supporting psychiatric evidence	

Bester:  (NB case!)

Held that impairment of personality & patrimonial loss resulting from psychiatric injury / emotional shock caused wrongfully & negligently (or intentionally), founds the action for pain & suffering and the actio legis Aquiliae



Before this case, 2 artificial restrictions on liability for emotional shock were imposed:

(1) The sock (or psychological disturbance) must have originated from a physical constitution (element of wrongfulness)

Bester:  rejected this requirement & rejected the artificial attempt to distinguish btw physical & psychological harm – held:  the brain & nervous system are as much a part of the physical body as an arm / leg = a physical injury is not absolutely necessary to found liability – to deny a prejudiced person damages / satisfaction merely because nervous shock & consequent suffering are not accompanied by a purely physical injury, can scarcely be defended on logical grounds 

As a result – physical & psychological harm are equated so that even a slight emotional shock will in principle also infringe the personality right to physical integrity & consequently be wrongful

[To be actionable, the harm caused by the shock must be reasonably serious]

(2) The aggrieved party himself must have been in personal danger of being physically injured (negligence / legal causation)

Bester:  rejected this requirement & replaced it with the yardstick of reasonable forseeabilty of harm = Q of either negligence / legal causation

Q of negligence:  arises where shock / psychiatric injury is the only / at least (one of) the first harmful consequence(s) of the wrongdoer’s conduct – i.e. the reasonable foreseeability & preventability of the psychological lesion must be ascertained

Q of legal causation:  where the emotional shock is a further (subsequent / more remote) consequence of the wrongdoer’s already established negligent act – i.e. whether wrongdoer’s negligent act can be regarded as the legal cause of the psychological lesion.

Above decision in Bester was not supported in Barnard case – held that one is still concerned with the Q of negligence = this view is subject to criticism:
(a) Q of preventability of psychological lesion involved does not make any sense in light of the wrongoer’s already established negligence; and
(b) Determination of negligence re the nervous shock through application of forseeability test incorrectly reduces negligence to reasonable foreseeability & consequently wrongly equates the 2 concepts

Conclusion = test for negligence is not appropriate to ascertain liability for remote consequences.

In applying the foreseeability test, it does not matter whether the test serves to establish negligence OR legal causation – this must be determined in every case, taking acc of all relevant circumstances, whether the psychiatric injury was reasonably (or as a reasonable possibility) foreseeable = factors that play a role:

(a) Fact that psychological lesion resulted from physical injury / was connected with such injury / sustained together with it

(b) Fact that plaintiff was in personal danger of being physically injured

(c) Fact that plaintiff was informed of death / injury of a close relative

(d) Fact that plaintiff personally witnessed death / injury of someone with whom plaintiff had a close relationship

Once court has found that reasonably serious emotional shock was reasonably foreseeable, wrongdoer is then liable for any detrimental physical / mental consequences ensuing from the emotional shock, regardless of whether such consequences were foreseeable as well – i.e. the “thin skull” (talem qualem) rule applies 

Note:  in theory all 3 delictual remedies could be relevant in an action for psychological lesions:

	Actio legis Aquiliae
	To recover patrimonial damage (i.e. medical expenses)

	Action for pain & suffering
	To claim compensation for the negligent infringement of bodily integrity

	Actio iniuriarum
	To claim satisfaction for an infringement of personality if it can be proved that shock was caused intentionally



SU29:  MORE SPECIFIC FORMS OF PATRIMONIAL LOSS

PURE ECONOMIC LOSS
Includes:
1. Patrimonial loss that does not result from damage to property / impairment of personality
2. Financial loss that does flow from damage to property / impairment of personality, but which does not involve the plaintiff’s property / person; or if it does, the defendant did not cause such damage / injury
To found liability, the wrongdoer’s conduct must coply with the general delictual requirements

5 OTHER SPECIFIC FORMS OF PATRIMONIAL LOSS:
1. Injury / death
2. Negligent misrepresentation
3. Interference with a contractual relationship
4. Unlawful competition
5. Manufacturer’s liability

SPECIFIC FORMS OF INIURIA (PERSONALITY INFRINGEMENT)

SU30:  RIGHT TO PHYSICAL INTEGRITY; RIGHT TO A GOOD NAME (FAMA); RIGHTS RELATING TO DINITAS

RIGHT TO A GOOD NAME = DEFAMATION

Definition = NB!  Know it off by heart!!!
The intentional infringement of another person’s right to his good name
To elaborate, defamation is the wrongful, intentional publication of words / behaviour concerning another person which has the effect of injuring his status, good name or reputation

The defamatory allegation may be false OR true

Elements

The act:  Publication

The statement / behaviour must be published / disclosed to a third person so that the opinion of others re the person involved can be lowered = this is satisfied if the words / conduct are made known / disclosed to at least 1 person other than the plaintiff himself

2 NB qualifications:
1. Courts do not consider the disclosure of defamatory words / behaviour to an outsider who is unaware of the defamatory character / meaning thereof re the plaintiff, as publication
2. Communication of defamatory words concerning a third party by one spouse to the other does not constitute publication (Whittington)

Once publication is established – plaintiff must prove that defendant was responsible for the publication –
Publication is attributed to defendant if he was aware / could reasonably have expected that an outsider would take cognisance of the defamation = i.e. Q is whether the result objected to was foreseen or was at least reasonably foreseeable

Both the person from whom the defamatory remark originated AND any other person who repeats / confirms / draws attention to it may be responsible for its publication

Wrongfulness:  Defamatory effect

Lies in the infringement of a person’s right to his good name –
Whether, in the opinion of the reasonable man with normal intellect & development, the reputation of the person concerned has been injured = objective approach

Principles re the application of the test:

(a) Reasonable person =
a. Fictional, normal, well-balanced & right-thinking person who is neither hypercritical / oversensitive, but has normal emotional reactions
b. Subscribes to the norms & values of the Const 
c. Member of society in general & not only of a certain group [defamation must thus harm the plaintiff’s good name in the eyes of all reasonable persons in society] 
d. His reaction is dependent on circumstances of the particular case
(b) Verbal abuse is usually not defamatory because it normally does not have the effect of injuring a person’s good name
(c) Words (or behaviour) are prima facie (acc to their ordinary meaning), either defamatory / non-defamatory.  Words may sometimes have a secondary meaning (an extraordinary meaning attached to them by a person with knowledge of special circumstances) – 
a. Plaintiff may show that words which are in their primary sense non-defamatory have a secondary defamatory meaning 
b. Defendant may prove that prima facie defamatory words are in fact non-defamatory
In both a. and b. the party concerned must allege & prove the circumstances on which the allegation is based – both the primary & secondary meaning is ascertained objectively by means of the reasonable person test
(d) If words have an ambiguous meaning – the one defamatory & the other not = meaning most favourable to defendant must be followed

Plaintiff may only institute an action on ground of defamation if defamatory publication concerns him or refers to him = plaintiff must expressly aver & prove that defamation pertains to his good name – test for this = whether the defamatory publication can be linked to the plaintiff according to the judgement of the reasonable person



Grounds of justification against wrongfulness

The plaintiff provides only prima facie proof of wrongfulness when he proves that the publication is defamatory & that it refers to him (i.e. a presumption of wrongfulness arises) = onus is then on defendant to rebut this – he may do this by proving existence of a ground of justification [note:  GOJ’s shown below are not exhaustive] –

1. Privilege / privileged occasion:

Someone has a right / duty / interest to make specific defamatory assertions & the person / people to whom the assertions are published have a corresponding right / duty / interest to learn of such assertions

Absolute privilege:

Regulated by statute - defendant is protected absolutely – liability for defamation is completely excluded 
[i.e. ito Const, members of parliament are given complete freedom of speech during the debates / other proceedings of parliament]

	Relative privilege:

	Defendant enjoys only provision / conditional protection 
Protection falls away as soon as plaintiff proves defendant exceed the bounds of the privileged occasion
Categories of this privilege:
	Discharge of a duty / furtherance of an interest
	Defendant must prove that he has a legal / moral / social duty / legitimate interest in making the defamatory assertions to another person who has a corresponding duty / interest to learn of the assertions
	Then defendant must prove that he acted within the scope / limits of the privilege by proving that the assertions were relevant to / reasonably connected with the discharge of the duty / furtherance of the interest
	Plaintiff may still show that defendant exceeded the limits of the privilege because he acted with improper motive (malice)

	Judicial / quasi-judicial proceedings
	When defamatory statements are made during judicial / quasi-judicial proceedings, defendant need only prove that statements were relevant to the matter at issue
	If plaintiff then proves that statements were not supported by reasonable grounds, defendant exceeds limits of this privilege & acts wrongfully
	If found that defendant’s assertions conform to all the requirements, plaintiff may nevertheless show that defendant exceeded limits because he acted with an improper motive

	Privileged reports
	When defamation is contained in publication of court proceedings / parliament / certain public bodies, defendant must prove that report was a fair & substantially accurate account of the proceedings
	
	This provisional protection falls away if plaintiff proves that defendant acted with an improper motive



2. The defamatory remarks were true and in the public interest	
· Defendant need only prove that remarks are substantially true
· What’s in the public interest will depend on the convictions of the community (boni mores) & the time, manner & occasion of the publication play an NB role (see examples on pg 338 of TB)
· Limits of this defence are not exceeded if defendant acted with malice

3. Media privilege (reasonable publication of untruth)

Because this privilege deals with the publication of untruths, this defence must be applied with caution
Some factors =
(a) Nature, extent & tone of allegations;
(b) Nature of info upon which allegations were based; 
(c) Nature of mass medium used (TV is more far-reaching that the written word);
(d) Extent of distribution & sector of public at which publication is aimed;
(e) Reliability of info;
(f) Steps taken to verify the info;
(g) Extent to which other material supports the allegations at time of publication;
(h) Opportunity given to relevant person to react to the allegations;
(i) Necessity / urgency to publish before the truth can be positively verified;
(j) Possibility that the same objective could be reached in a less harmful manner; and
(k) Presence of malicious motive

4. Political privilege
· Relates to the reasonable publication of false defamatory allegations on the political terrain (analogous to media privilege)
· Same factors re media privilege play a part here, with one exception = the publication must be made with the reasonable belief that the statements made are true

5. Fair comment
Defendant must prove that defamation forms part of a fair comment on facts that are true & in the public interest
4 requirements:
(1) Defamation must amount to comment [not to the assertion of an independent fact] – test is that of the reasonable person
(2) Comment must be fair – what is fair is ascertained by ref to convictions of the community (boni mores):
a. Comment must be relevant to the facts involved & convey the honest & bona fide opinion of the defendant
b. If relevance & honesty are present – plaintiff may nevertheless prove that defendant exceeded limits of the defence by reason of his improper motives
(3) Facts on which the comment is based must be true
(4) Facts must be in the public interest

Fault

1. Animus iniuriandi [AI] (“intent to defame”)

Definition:  the mental disposition to will the relevant consequences, with the knowledge that the consequences will be wrongful

Elements:
i. Direction of the will
ii. Consciousness of wrongfulness

Plaintiff must expressly aver the existence of AI in his pleadings, but he does NOT need to prove intent on the part of the defendant

If it’s certain that publication is defamatory & that it relates to the plaintiff – there is (apart from presumption of wrongfulness), also a presumption that defamation was committed intentionally –
Burden of rebutting presumption of intention is placed on defendant – he does this by producing evidence to show that any one of the following grounds excluding intent is present:
	Mistake
	Jest

	Person is unaware of the wrongfulness of his defamatory publication because he bona fide believes that his conduct is lawful
	For a successful plea, the courts require that the reasonable bystander should also have regarded the words as a joke

	Excludes the element of consciousness of will
	Excludes the directing of the will

	Determined subjectively
	Determined objectively

	Note:  in the case of an unreasonable mistake – the defendant is held liable on the ground of his negligence
	



2. Negligence

Liability based upon negligence has been recognised for:
(a) Distributors & sellers of printed matter (i.e. newspaper / magazine) containing defamatory matter
(b) The press for defamation recognising non-intentional but negligent mistake

Bogoshi: 
Held that negligence is sufficient for a defamation by the mass media

[Note:  there is case law that wants negligence recognised for all instance of actionable defamation, and not only in respect of the mass media]

RIGHTS RELATING TO DIGNITAS 

RIGHT TO DIGNITY

An independent personality right

A person’s dignity = his subjective feelings of dignity / self-respect
	Infringement consists of insulting that person

Publication to plaintiff alone is sufficient to constitute an iniuria
Concerns a person’s opinion of himself &not with the opinion of others (therefore publication of the insulting behaviour to 3rd persons is unnecessary)

Wrongful if behaviour:
(a) Infringes the subjective feelings of dignity (factual infringement of a legal object); AND 

(b) Is contra bonos mores (violation of a legal norm)

The notional understanding & reaction of a person of ordinary intelligence & sensibilities are of paramount NB – if plaintiff proves he feels insulted in circumstances where the reasonable person would also have felt insulted – presumption of wrongfulness arises, which defendant may rebut by proving existence of a ground of justification

If defendant does not succeed in doing the above – wrongfulness is certain & a presumption of animus iniuriandi arises – onus is then on defendant to rebut this presumption by proving a ground excluding intent – if he fails to do so, an iniuria is proved



RIGHT TO PRIVACY

Independent personality right

“Privacy” = an individual condition of life characterised by seclusion from the public & publicity, the extent of which is determined by the individual himself

Implies an absence of acquaintance with the individual / his personal affairs = Privacy can thus only be infringed by unauthorised acquaintance by outsiders with the individual / his personal affairs

2 ways in which such acquaintance may occur:
	Instance of intrusion
	Instance of disclosure

	An outsider himself becomes acquainted with the individual / his personal affairs
	An outsider acquaints 3rd parties with the individual / his personal affairs which, although they are known to the outsider, remain private

	i.e.: entry into a private residence / listening in on private conversations
	i.e.:  publication of private facts by the mass media



Recording of private facts constitutes a threatening wrongful infringement of privacy 

The wrongfulness of a (factual) infringement of privacy is determined by means of the general test – i.e. boni mores / reasonableness criterion

Presence of a ground of justification excludes the wrongfulness of an invasion of privacy

If wrongfulness has been established, a presumption of animus iniuriandi arises, which may be rebutted by the defendant – if he fails to do this, the actio iniuriarum is available to the plaintiff

RIGHT TO IDENTITY

Independent right of personality

The uniqueness which identifies each person as a particular individual & as such distinguishes him from others

Identity manifests itself in various indicia (indications) – i.e. handwriting / name / voice / character
Identity is infringed if indicia are used in a way that does not reflect the person’s true (own) personality image

2 forms for wrongful identity infringement (“torts” in American law):

1. Public falsification of the personality image (“false light tort”); and
2. Economic misappropriation of identity indicia

The above “torts” = guidelines for development of infringement of identity as iniuria & have even been considered by our courts (under the guise of protection of privacy)

Boni mores are of prime NB in determining wrongfulness of (factual) infringement of identity 

Wrongfulness is excluded if a ground of justification is present

The element of animus iniuriandi must be dealt with in the same manner as in the cases of infringement of dignity & invasion of privacy



FORMS OF LIABILITY WITHOUT FALUT

SU31:  DAMAGE CAUSED BY ANIMALS

“Strict liability” / “liability w/o fault” = exceptions were fault (intent/negligence) is not a requirement for liability
2 actions:
1. Actio de pauperie

Prejudiced person may claim damages from the owner of a domestic animal which has caused damage
Requirements =

(a) Defendant must be the owner of the animal when the damage is inflicted
[Mere control over the animal is insufficient]

(b) Animal must be a domestic  animal 
[“Domestic animal” must not be interpreted too strictly – it can include stock / horses / mules / bees / meerkats – other wild animals are excluded]

(c) Animal must’ve acted, objectively seen, contrary to what may be expected of a decent & well-behaved animal of its kind [contra naturam] = [i.e. a dog that bits / horse that jumps acts contra naturam]

This is qualified by the requirement that the animal must have caused the damage spontaneously from “inward excitement / vice” = the animal does not act contra naturam if it is reacting to external stimuli 

Defences:  
· vis maior 
· culpable or provocative conduct on the part of the prejudiced person 
· culpable conduct on the part of an outsider 
· provocation by another animal
Exclude liability because the animal did not act from inward excitement / vice & therefore did not act contra naturam
The defence of volenti non fit iniuria in the form of voluntary assumption of risk is also available to the defendant

Note:  where the animal is provoked by a 3rd party & the animal causes damage, the owner is not liable – same applies where damage may be attributed to the negligence of a 3rd party provided the 3rd party was in charge / in control of the animal & by his negligent conduct failed to prevent the animal from injuring the victim – the ordinary delictual actions are then available against the 3rd party in all these instances

(d) Prejudiced person / his property must be lawfully present at the location where the damage is inflicted 

Courts differ in their interpretation = 
1. Sometime they require a “lawful purpose”
2. Other times they require a “legal right” on the part of the prejudiced person
In order to establish a lawful presence at the location involved
The “legal right” approach is preferable because one cannot always determine what the aim / purpose of property, being a lifeless object, is
Patrimonial damages AND satisfaction may be claimed – extent of defendant’s liability should be limited in acc with the flexible criterion for legal causation
2. Actio de pastu

Damages are claimed from the owner of an animal which caused loss by eating plants
3 requirements:
(1) Defendant must be the owner of the animal when the damage is caused
(2) Animal must cause damage by eating plants
(3) Animal must act of its own violation when causing the damage
Defences:
· Vis maior
· Fault on the part of the prejudiced person
[Note:  culpable conduct on the part of an outsider does not exclude the actio de pastu]

SU32:  VICARIOUS LIABILITY

One person is held liable for a delict committed by another person & applies where there is a particular relationship btw 2 persons
Four such relationships:
1. Employer-Employee
2. Principal-Agent
3. Car owner – Car driver
4. State – Public school

EMPLOYER – EMPLOYEE
Where an employee (servant) acting within the scope of his employment, commits a delict, his employer (master) is fully liable for the damage

Various theories have developed with regards to the rationale for the employer’s liability = however, the risk / danger theory is the most acceptable:  
The work entrusted to the employee creates risks of harm (the commission of delicts) for which the employer should be held liable on the grounds of fairness & justice as against injured third parties

3 requirements:

(1) There must be an employer-employee relationship at the time when the delict is committed

Relationship is present when one person, ito an agreement, makes his working capacity / energy available to another for remuneration in such a way that the latter may exercise control (authority) over the former – thus, a contract of service must exist

By contract, the contract of mandate (a person undertakes to perform services to another for remuneration w/o being subject to the control of the other) does not found vicarious liability

The state is in the same position as other employers

(2) Employee must commit a delict 

Employer may raise any defence which is available to the employee
Although the employer & employee are in principle regarded as joint wrongdoers as against the prejudiced party, a right of recourse is only available to the employer



(3) The employee must act within the scope of his employment when the delict is committed

An employee acts within the scope of his employment if he acts in the execution / fulfilment of his duties ito the employment contract 
He acts outside such scope if he disengages himself completely from his employment & promotes his own objectives / interests exclusively

Determination of whether he acts within the scope of his employment is both subjective and objective – 

Rabie case:

Employe may only escape vicarious liability if the employee, viewed subjectively, has not only exclusively promoted his own interest, but, viewed objectively, has also completely disengaged himself from the duties of his contract of employment

It is particularly NB that a sufficiently close connection did not exist btw the employee’s conduct & his employment

If a delict is committed during the performance of a forbidden act forbidden act =
If the forbidden act is connected to the general character of the employee’s work & thus falls within the scope of his employment, the employer will be vicariously liable

Courts have emphasised that the creation of risk by the employer is directly relevant to the inquiry whether the employee acted within the scope of his employment & is therefore a factor to be taken into account –

Ess case:  the risk theory is merely an explanation of the principle of vicarious liability & not the formulation of the principle itself

Grobler case:  re sexual harassment in the workplace – court correctly took risk-creation into account in finding that the employee acted within the scope of his employment & that the employer was vicariously liable

MOTOR-CAR OWNER – MOTOR-CAR DRIVER

If a car owner allows someone else (who is not his employee) to drive his car & the driver negligently causes an accident, the owner is fully liable for the loss, provided:

(a) The owner requested the driver to drive the car / supervised his driving;
(b) The vehicle was driven in the interests of the owner; and
(c) The owner retained a right (power) of control over the manner in which the vehicle was driven

Vicarious liability may be explained with ref to the risk theory discussed above 




 



