PVL201-T LAW OF PROPERTY

 STUDY UNIT 1/CHAPTERS 1-2 

INTRODUCTION TO LAW OF PROPERTY

Chapter 1 Introduction to the law of property

Can be defined as that part of private law which relates to things.  This includes all the rules which relate to the relationship which legal subjects have in respect of things.

· The constitution had a significant influence on property law, sec 25 of the constitution protects property, including real rights, thus property enjoy constitutional protection.

Definitions:

Property law -  See above

Thing – Is a specific category of property, which is defined with reference to its characteristics:

i) A corporeal object outside the human body, and an independent entity capable of being subjected to legal sovereignty by a legal subject for whom it has use and value 

Property –  Is everything which can form part of a person’s estate including corporeal things and incorporeal interests and rights.

Right – Is a legally recognised and valid claim by a subject to a certain object.  Not all relations between a person and an object are recognised  and protected by law.

Remedy [5] – Is a legal procedure provided by the legal system to protect a right against infringement or to control the effects of an unlawful act of situation.

Claim or Action – is lawful when it is acknowledged and protected by existing legal principles – is unlawful when it is in conflict with or not acknowledged by the law

Sources of Property Law

i) common law

ii) legislation 

iii) case law

iv) customary law

ALL AS INTERPRETED AND APPLIED WITH DUE REGARD FOR THE SPIRIT AND OBJECTIVES OF THE CONSTITUTION OF 1996.
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Chapter 2 Things as legal objects:

A thing can be defined, in terms of  its characteristics, as a corporeal or tangible object external to persons, which is as an independent entity, subject to juridical control by a legal subject, for whom it is of use and value.

Characteristics of a Thing:
a) Corporeality

b) External to Humans

c) Independence 

d) Subject to juridical control 

e) Useful and valuable to humans

Classification of things:

1.  Negotiable and non negotiable things - 

Negotiable things:

a) Things owed by a natural or legal person or thing in a deceased or insolvent estate – res alicuius

b) Things capable of being owned but which are at a particular stage not owned by anyone – res nullis i.e. wild animals birds.  Ownership of these things can be acquired trough appropriation
c) Things no longer in the physical control of an owner an in respect of which the owner no longer has the intention to be owner (animus domini) – res deperditae.  

d) Things lost and no longer within the physical control of the owner of which the owner has not lost the intention to be the owner (animus domini – res deperditae.

Not negotiable things:

a) Natural resources falling outside legal commerce and which are available to all people i.e. air, running water – res communes omnium)
b) Things owned by the state and used directly for the public’s benefit, i.e. public roads, national parks – res publicae
2.  Singular and composite things -

Singular Things exist independently without being composed of particular components i.e. a brick a coffee mug or a tennis ball.

Composite Things are compositions of different components, consisting of independent things in a new unit i.e. motor bike, house tennis racquet.


Elements of composite things:

i) Principle thing; ii)  Accessory thing;  iii)  Auxiliary thing;  iv)  Fruits.

a) Principle thing -  Is the thing which exists independently and which can as such be the object of real rights i.e. motor car; egg beater or an electric drill.  It does not form part of another thing either as component  (accessory thing) or a supplement (auxiliary thing).

b) Accessory Thing – Is a thing which can exist independently of the principle thing but which has merged with the principle thing to such an extend that it has lost it’s independence i.e. a brick built into a house, the roof carrier of a car.

c) Auxiliary thing – Is a thing which exists separately and independently of the principle thing, but because of it’s economic value, destination or use, is no longer regarded as an independent thing i.e. Key to a door, a set of tools marketed with a car.

d) Fruits –  Natural Fruits - Are produced by the principle thing without that principle thing being consumed or destroyed thereby.  Before separation from the principle thing fruits are accessory things to the principle thing i.e. young of animals, fruit of trees/ organic and inorganic things which renew themselves. Distinction between hanging fruits (fructus pendentes); separated fruits (fructus separate) gathered fruits (fructus percepti)
Fruits – Civil , like rent, interest on capital, profit from an undertaking and dividends on shares.

3.  Movable and Immovable things

Immovable things  -  Are units of land and everything permanently attached to it by means of attachment (accesio) as well as sectional title units.

Movable things – Are all things that can not be classified as immovable things.

Immovables can be classified as corporeal or incorporeal


Corporeal:

a) As indicate on a map, diagram or general plan as registered in the deeds office

b) Everything attached permanently to the land by means of building or planting 

c) The minerals underground before they are mined 

d) Things that can exist independently as accessory or auxiliary things, but which form part of the piece of land or its permanent attachments through physical attachment or purpose and use

e) A sectional title unite

f) Real and personal servitudes in respect of immovable things 

Incorporeal:

a) Real and personal servitudes in respect of immovable things

b) Registered long-term leases in respect of land

c) A registered lease

Movables classified as corporeal or incorporeal

Corporeal:

a) All tangible things which are not immovable i.e. a car or a horse

Incorporeal:

a) Shares in a company

b) The goodwill of a business

4.  Fungible and Non-Fungible things

Fungible – Things belong to a certain class or kind and can be replaces by similar things i.e. light bulb van be replaced by a similar one

Non-Fungible – Things have individual characteristics or values which make them irreplaceable i.e. an original painting or hand woven table cloth.

In certain circumstances a fungible thing can because of additional reasons become non-fungible i.e. a family bible.

5.  Consumable and Non-Consumable things

Consumable - Things are depleted in value or consumed by normal use i.e. food, wine fuel.

Non-Consumable – Are essentially maintained even if normal wear and tear occur through use i.e. houses, cars etc 

6.  Divisible and Indivisible things 

Divisible thing can be divided into smaller components whilst retaining its nature and function without the value of the components being less than the original value, i.e. a piece of land or a sack of mealiest can be divided into 2 or more parts.

Indivisible things cannot be divided without changing the value, nature or function of a thing i.e. painting/chair.

STUDY UNIT 2 CHAPTER 3

PROPERTY RIGHTS, REAL RIGHTS AND CREDITORS RIGHTS.

1  Distinction between real rights and creditor’s rights in immovable property .

1.1 Problem with distinction:

Distinction between real rights and creditors rights with regard to immovable corporeal thins is important because they are acquired, exercised and protected in different ways, the distinction is difficult and it is important to identify the areas in which the distinction is problematic.

a)  The problem is largely restricted to corporeal property.

· Problem is largely restricted to corporeal property and does not affect rights in incorporeal property.

· The incorporeal with regard to which limited real rights can be registered such as long term leases and mineral rights, are registered as immovable incorporeal property.  The principles which apply to land, are therefore also followed in such cases.

b)  The problem is restricted to limited real rights

· Distinction between real rights and creditor’s rights does not really affect ownership either – generally speaking ownership of corporeals is easy to identify and it’s always a real right.

c)  The problem is largely restricted to immovable property.

· As a rule real rights in immovable property (land) are acquired upon registration of the rights in the deeds registry 

d)  The problem in limited to rights created in a will or a contract.

· The problem is to determine whether certain with regard to immovable property and created in a contract are limited real rights (for which registration is a requirement or creditors right which may not be registered.

Summary:  It can be said that the distinction between real rights and creditor’s rights is not problematic in general – it only causes problems in the area where new rights in immovable corporeal property are created by will or contract, and where it is not immediately clear whether these rights are creditor’s rights or limited real rights.  In the case of immovable property such rights must be registered in order to obtain real effect, where as creditor’s rights may not be registered!!!

2.  Test which are applied to determine whether a specific right is a real right or a creditor’s right.

i)  Theoretical approaches 

a)  Classical Theory
· Emphasizes the difference between the objects of a real right and creditors’ right respectively.  

· In terms of this theory, a real right is a right of a person in a thing, where as a creditor’s right is a right of a person against another person.

· In the case of the real right, the thing itself is the object of the right.

· In the case of the creditor’s right the object is the action.

b)  Personalist Theory
· Is based on the ways in which real rights and creditor’s rights are enforced.

· In terms of  this theory, a real right is a absolute and can be enforced against anybody and 

· A creditor’s right is relative and can be enforced against a specific person or group of persons only.

c)  Subtraction from dominium Ex parte Geldenhuys 

· With regard to Ex Parte Geldenhuys 

· One should look at the obligation created by the right in question as only real rights in land may be registered.

· If the obligation in question imposes a burden on the person (creditor’s right ) it can not be registered because the burden is placed on a specific person.  

· If the burden/obligation rests on the object itself, it creates a subtraction from the ownership and the right is real and can be registered.

STUDY UNIT 3 CHAPTER 4-5

INTRODUCTION TO OWNERSHIP

Chapter 4:  Introduction to ownership:

1.  Definition [5]

Ownership – can be described as an abstract legal relationship which implies that:

a) A legal relationship exists between the owner and a thing (object) in terms of  which the owner acquires certain entitlements, and

b) A relationship exists between the owner and other legal subjects in terms of  which the owner can require that others respect his entitlements regarding the object.

The relationship:
c) consists of indeterminate entitlements in that is caries from time to time regarding the same relationship or regarding different relationships; and 

d) is limited by statutory measures, limited real rights, creditor’s rights of third parties and the interests of the community.

2.  Entitlements of Ownership

a) Entitlement to control – is the entitlement to physically control and keep a thing.

b) Entitlement to use – is the entitlement to use and benefit from a thing.

c) Entitlement to encumber – is the entitlement to grant limited real rights in respect of the thing

d) Entitlement to vindicate – is the unique entitlement of the owner to claim the thing from another person.

3.  Limitations of Ownership

Ownership is limited by:

· The (objective law)

· Entitlement to control the land is limited (statutory limitations)

· Neighbour law

· The (subjective) rights of other people 

· Limited real rights of other legal subjects regarding the thing

· Creditor’s rights of 3rd parties against the owner

Chapter 5 Co-ownership:

Ownership can vest in more than one person at a time but different two or more persons cannot exercise different kinds of ownership regarding the same object.

1.  Ways of creating/establishing co-ownership:

a) Inheritance – when a testator leaves an indivisible thing to two or more persons or a divisible thing provided that it may not be divided.

b) Conclusion of marriage in community of property – implies that the parties to the marriage are co-owners of all the things in the common estate in equal undivided shares.

c) Mixing (commixtio) -  When movable things of different owners are mixed without permission of the owners in such way that the mixture creates a new thing, it is owner by the owners in co-ownership.  The owners become co-owners of the new thing in relation to which their property contributed to the new thing

d) Estate Holdership -  The surviving spouse in a marriage in community of property continues the community of property with the heirs of the deceased spouse

e) Voluntary association without legal personality – members of such an association become co-owners of the the asset of the association in undivided shares.

f) Contract – By means of a contract two or more persons can jointly buy a thing and have the ownership transferred in undivided shares through delivery or registration.

2.  Kinds of co-ownership

a)  Bound common ownership:

· Exists between common owners as a result of an underlying legal relationship between them, which forms their common ownership of the thing or things.

· Implies that the common owners cannot terminate the common ownership while the legal relationship is still in existence.

I.e.:

a) A marriage in community of property where the underlying legal relationship between the parties is determined by matrimonial property law.

b) A Partnership – The underlying legal relationship between the partners is determined by the law of partnerships and the partnership contract between the partners.

c) A voluntary association – where the underlying legal relationship is determined by the law of associations and the membership contract between the members.

Implications of common bound ownership:

a) Common owner can not alienate or encumber his share of the common ownership as long as the underlying legal relationship exist.  A partner to a partnership can not transfer his/her common ownership share to a person who is not a partner.

b) The joint exercise of entitlements of ownership is determined by the underlying legal relationship i.e. During the existence of a marriage in community of property, matrimonial property law determines the way in which the spouses may exercise their entitlements

c) The common ownership cannot be terminated unilaterally by a common owner while the underlying relationship still exists.

b)  Free co-ownership

· Means that the only legal relationship which exists between the parties, is the co-ownership of the thing or things.  
· No other (underlying) legal relationship exists between the parties.
Implications of Free co-ownership

a) a Co-owner can alienate or encumber his undivided co-ownership share independently

b) The co-ownership can be terminated unilaterally because no other legal relationship exists between the parties

c) The joint exercise of entitlements is not determined by an underlying legal relationship between the co-owners

3.  Application of co-ownership in Oblowitz v Oblowitz

(Distinction between bound common ownership and free co-ownership)

a) co-ownership is not necessarily established by contract, while the basis of a partnership is always a contract

b) co-ownership does not necessarily include a community of profit and loss while that is always the case with partnerships

c) A co-owner can alienate his undivided co-ownership share without the permission of his co-owners while a partner may not

d) One co-owner is not a representative of the other while partners are

e) Co-ownership does not necessarily have a basic profit motive while partnerships do.

5.  Rights and obligations of co-owners

i) Alienation and encumbrance -  Co-owners must give permission before a thing can be alienated or encumbered

ii) Use – Co-owners must decide jointly how a thing is used in accordance to their respective chare in the thing while taking into consideration the use rights of the other co-owners.  I.e. Changing the use of agricultural land or allowing 3rd parties to use the thing without the permission of other co-owners Pretoruis v Nefdt and Glas 1908 (T)
iii) Profit, income and fruit – the co-owners are entitled to an equal share of the fruit, income or profit regarding the property proportionate to every co-owner’s share

iv) Maintenance and expenses – Co-owners are obliged to contribute to the maintenance of and expenses regarding the property proportionate to their shares

v) Right of veto -  The decision of the majority of co-owners regarding the use of the property is not necessarily binding on the minority and can be tested in a court

6 Remedies available to co-owners in the case of a disagreement:

a) Damages or division of profit

If a co-owner should exceed the reasonable use of the thing in terms of  his share, by using the thing for a purpose not previously used or intended or if the extend of his use should be larger that his share, the other co-owners can claim damages or the division of profit resulting from the use in the form of an action.

b) Interdict

A co-owner who exceeds his entitlements of use in terms of  his share by using the property unreasonably can by means of an interdict be prohibited by the other co-owners from continuing this use

c) Subdivision

If the property is divisible any co-owner can at any time claim the subdivision of the property in accordance with every co-owners share if this is not achieved the court is asked, by means of the actio communi dividundo to make such a division.

INSERT SUMMARY

STUDY UNIT 4  CHAPTER 7

STATUTORY LAND USE.

Two main groups of land tenure can be distinguished

i) First group = sectional share blocks, property time sharing and retirement housing.

ii) Second group = Relevant in the context of land reform and new forms of land tenure.

Statutes which regulates group I

1)  Sectional titles Act 95 of 1986

· Provides for the division of buildings and the land on which they stand into sections and common property and for the acquisition of separate ownership of sections together with co-ownership of common property which together make up a unit (real right) i.e. Villa Nova 118.

· A unit consists of a section (defined part of a building) i.e. a flat together with an undivided share in the common property (the land and all permanent structures on the land that do not form part of a section/unit)

· The act regulates the control over certain rights connected with the separate ownership of sections and joint ownership of the common property; the transfer of ownership and the registration of sectional mortgage bonds  etc. 

2)  Share Blocks Control Act 59 of 1980 

· Regulates the operation of share block schemes and provides for related matters

· In terms of  this act a shareholder acquires a creditor’s right to use part of a particular building or a piece of land according to his shareholding.

3)  Property Time-Sharing Control Act 75 of 1983

· The act regulates the alienation of property tine-sharing interests pursuant to property time-sharing schemes and related matters.
· In terms of  these schemes a person acquires a right or interest in the exclusive use or occupation of accommodation during determined periods during every year.
4)  Housing Development Schemes for Retired Persons Act 65 of 1988.

· The act regulates the alienation of certain interests in housing development schemes for retired persons and related matters/

· Provides for the acquisition of a right of occupation in relation to immovable property in terms of  a housing scheme which confers such rights in terms of  either ownership or a creditor’s right to retired persons.

Group II

1)  Upgrading of Land tenure Rights act 112 of 1991

· Provides a speedy process for the upgrading and transforming of certain rights in respect of land to full ownership
· Also provides for tribal land held in a trust for a tribe, to be transferred to a tribe in full ownership
2)  Restitution of Land Rights Act 22 of 1994

· Provides for different means and sets out detailed procedures for the restoration of rights in land in respect of persons or communities who were dispossessed under discriminatory law

· Also provides for the establishment of the Commission of the Restitution of Land Rights and Land Claims Court to resolve land claims.

3)  Development Facilitation Act 67 of 1995

· Introduced to provide extraordinary measures to facilitate the implementation of reconstruction and development programmes and projects with regard to land.
· Lays down general principles for the regulation of land development throughout the Republic.
4)  Land Reform (Labour Tenants) Act 3 of 1996

· Is aimed at regulating the position of labour tenants ( defined in the Act and distinct from farm labourers) who enjoy certain residential and grazing rights on agricultural land in return for labour.
· It provides for the security of occupation of labour tenants and those persons who occupy or use land as a result of their relationship with labour tenants.
· The act prevents the unjust eviction of labour tenants.
4)  Communal Property Associations Act of 28  1996

· Makes it possible for communities to establish statutory legal persons, known as communal property associations to acquire, hold and manage land as a group on a basis determined by the members of the community in terms of  a constitution.

· Provision is made for communal ownership to be held by a group of persons.

6)  Interim Protection of Informal land Rights Act 31 of 1996

· Protects the rights of a specific defined group of persons who have informal rights to land by prohibiting any deprivation of their rights without the holder’s consent.
7)  Extension of Security of Tenure Act 62 of 1997

· Provides for measures to facilitate long-term security of land tenure of occupiers of land with government assistance and regulates the conditions and circumstances under which the right of persons to reside on land may be terminated.
Chapter 7 Limitations on Ownership

Limitations of ownership are divided into two broad categories:

I) Limitations imposed by law

i. Statutory limitations

ii. Limitations imposed by neighbour law

II) Limitations imposed by the (Subjective) Rights of other people

i. Limited real rights of third parties

ii. Creditor’s rights of 3rd parties

1)  Limitations imposed by law

i)  Statutory Limitations

It is usually expected from the owner to exercise his entitlements in the interest of the community.

a)  Taxation 

· In terms of property law all immovable property is taxed by local authority (Property Taxation) by means of payment of transfer duties or value-added tax on all sales of immovable property levied by the state.

· In the case of movable property, cars are taxed as an important source of income etc.

b)  Immovable Property in general

· The Expropriation  Act 63 of 1975 and the Physical Planning act 125 of 1991 are examples statutory provisions which influence the entitlements of land owners (rural and urban) in various ways.

· The Expropriation Act 63 of 1975:

· Through expropriation:

a)  Ownership of the land vests in the public interest in the expropriator

b) The previous owner’s ownership is terminated without his consent

c) Against payment of compensation

· The Physical Planning Act 125 of 1991

· According to the act, the use of land is determined according to the procedure prescribed and includes planning measures and allocation of use in the interest of the broader community living in the area. 

· These use allocations may also be in the form of use restriction.

· Physical development takes place by taking the following factors into consideration”

a) Physical/social and economic characteristics which would influence the development of the region

b) Distribution, growth and urbanisation of the population of the region

c) Natural recourses and potential economic development of the region

d) General pattern of the land use

e) Sensitivity of the natural environment

c)  Rural Land

· The Environment Conservation Act 73 of 1989 are one of the statutory measures regarding rural land  which provides that measures to effectively protect and control the use of land can be drafted an enforced i.e.

· A region can be declared protected nature by notice in the Provincial Gazette 

· The minister of environmental affairs can by notice in the Government Gazette declare any region in the Republic to be a special nature reserve.

d)  Urban Land 

Statutory provisions dealing with the nature and standard of buildings on urban land are contained in the National Building Regulations and Building standards Act 103 of 1977 

e)  Movable Property

Statutory limitations also limit the owners entitlements i.e. the use of a motor vehicle is regulated by the National Road Traffic Act 93 of 1996

II)  Limitations imposed in terms of  Neighbour Law

a)  Nuisance

In terms of  neighbour law the owner’s exercise of entitlements in respect of his land is limited, not in the interest of the community, but in the interest of landowners or users of adjacent or nearby land.

Nuisance =  The basis of neighbour law is that land must be used in such a way that another person is not prejudiced or burdened.  If an owner or occupier of land in the exercise of his entitlements causing his neighbour to suffer damages, he acts unreasonably Gien v Gien 1979 (T) and the neighbour suffering patrimonial loss or personal injury or damages has recourse to delictual remedies.

· Nuisance in the narrow sense consists in an infringement on the neighbour’s use and enjoyment of his land, i.e. right to undisturbed enjoyment of his property by means of noise, smells gasses etc (Personality infringement).  
· These infringements van be prohibited by means of an interdict.
· The criteria for reasonableness:
a) Nuisance must be repetitive 

b) Only actions that are unreasonable in the opinion of the community can be seen as unusual activity

c) The action or activity must be a nuisance according to a normal person

d) Aspects like the location of the properties as residential, business etc are important in the determination of the reasonableness of the actions.

· Nuisance in the Wider sense consists of the infringement of the neighbour’s exercise of entitlements in general or actions by the neighbouring owner that cause damage and compensation can be claimed or the infringement can be prohibited by means of an interdict.

· Criteria/elements of a delict:

a) An act or an omission 

b) Which violates the law (unlawfulness)

c) Committed in a culpable way (intend or negligent)

d) Which action caused (causality)

e) Damage or injury to the injured party

b)  Nuisance and abuse of right

· When an owner abuses his entitlements/rights expressly with the purpose of harming his neighbour and it results in real damage or prejudice to his neighbour, his actions are unlawful and can no longer be regarded as the exercise of an entitlement of ownership.

· Example:  Construction of a building with the purpose of blocking the neighbour’s view / Planting a tree with the intention of allowing leaves to fall into the neighbours pool etc.

c) Lateral and surface support.

· A land owner is entitled to support supplied by the land of a the neighbour for his land. 

· There is an obligation on owners to use their own land in such a way that the lateral and surface support of neighbouring land is not disturbed.

· The obligation exists in respect of support given to land and not in respect of buildings etc.

d)  Encroachments 

Encroachments in the air and below ground (buildings/roots etc)  -  Interference with these entitlements of the owner can result in various remedies.

· Buildings – a landowner may not exceed the vertical boundaries of his land above or below ground.

· If such encroachments do take place, the landowner has the following remedies:

· Removal of the Encroachment

· The owner may demand removal, although he may not remove them himself – Smith v Basson 1979 (T)

· Compensation to the owner

· Compensation can be awarded to the land owner if he did not exercise his right to removal or if it would, in the circumstances be unreasonable to demand removal - Naude v Bredenkamp 1956 (O)

· Transfer of the encroaching section and compensation to the owner

· The defendant can be ordered to take transfer of the part and to pay compensations – Myer v Keiser 1980 (D)

· Termination of occupation of the encroaching section and compensation.

e)  Interference with the natural flow of water

Distinction between urban and rural land in terms of  the obligation between neighbours in respect of the natural flow of water.

· An owner of lower laying rural land is obliged to show greater tolerance for water flowing onto his land from his neighbour’s higher land compared to urban owners.

· The fowl of water to a neighbour may be influenced by the reasonable cultivation of the land however the interests of the neighbour must always be kept in mind i.e. a vlei on one piece of land may not be filled in such a way that it results in a vlei on the neighbouring land.

· Every urban landowner is obliged as far as possible to let water flow into the street.  The natural flow of rain water must be accepted by the owner of the lower lying land – Williams v Harris 1998 (A).

f)  Elimination of danger

· Obligation of owners to eliminate danger that originate from their land within reasonable limits i.e. owners who keep dangerous animals/plants must take reasonable precautions 

2)  Limitation imposed by the (Subjective) Rights of other people

i)  Creditor’s rights of 3rd parties against the owner

Contractual Limitation.

· Contractual limitation is only enforceable against the owner in his personal capacity.

· Cannot be enforced against the owner’s successors in title

I.e. – Use right by means of a contract with the owner (does not limit the dominium of the owner) 

EXAMPLES:

a) An owner’s entitlements of use and control regarding an immovable thing can be limited by a lessee or occupiers by means of an unregistered short lease or occupation agreement.

b) The owner’s entitlement to alienate can be limited by means of an option or right of first refusal contractually

c) The granting and limitation of the entitlement to use part of a building in a share block scheme 

d) The division of the use of a thing by co-owners my means of a use agreement.

ii)  Limited real rights of 3rd parties in the property

· Limited real rights that other people may have regarding the thing i.e. creditors rights (ABSA)

a) Limits the owner’s ownership since it is a real burden on the thing (subtraction of the dominium)

b) It is enforceable against the owner and his successors in title

c) It is created in the case of immovable property by registration in the deeds office and in the case of movable property by delivery of the thing to the holder of the limited real right.

Examples:

a) Real servitudes i.e. right of way, grazing etc

b) Personal servitudes i.e. usufruct 

c) Real security rights i.e. granting/registration of a mortgage which limits the owners entitlements to alienate, control an use which gives the holder of the right real security.

STUDY UNIT 5 CHAPTER 8

ORIGINAL ACQUISITION OF OWNERSHIP

In South African law a distinction is made between original and derivative acquisition of ownership.

Original – ownership is not dependent of the lawful ownership of a predecessor while this is required for derivative acquisition of ownership. This means that:

· The benefits and obligations of the previous owner is not usually passed to the new owner in the case of original acquisition of ownership.

· If there is no previous owner, (legal predecessor) acquisition of ownership takes place through appropriation (occupation) of a thing that is not owned (res nullius) or of a thing that has been abandoned by its owner (res derelictae)

In the case of orig. acq of ownership, the co-operation of the previous owner is not necessary, but derivative acq of ownership can only take place legally with the previous owner’s co-operation.

1.  Original acquisition of ownership

a)  Appropriation (occupation) [5]

Appropriation is the unilateral exercising of physical control over a corporeal thing that can be owned (res in commercio), but which is not owned by anyone (res nullius) with the intention of becoming the owner.

Requirements for Appropriation as a form of acquisition of ownership:

i) Physical control (corpus);

ii) With the intention of the owner (animus domini); 

iii) Of a corporeal thing not belonging to anyone (res nullius)

Things with no owners:

a. Wild animals, bird and insects have no owners 

b. In terms of  sec 2 (1) of the Game Theft act 105 of 1991 the owner of game for commercial or hunting purposes does not loose ownership of these animals should they escape

c. Domesticates animals that no have the habit of returning are no longer owned and can be appropriated.

d. Domestic animals like dogs cats sheep chicken etc remain the property of the owner irrespective of where they are except where the owner abandons his ownership and such animals become res derelictae.

e. Renewable or replaceable products of the sea have no owner and can be appropriated, but not substantial parts of the sea or shore as these belong to the public in general (Res publicae)

Things that have been abandoned:

Are things that are lost or thrown away by the previous owner with the intention of renouncing his ownership can be acquired by appropriation.

If an object is merely lost without the owner giving up ownership (res deperditae), the person who finds the thing cannot become the owner through appropriation, since the thing was never abandoned .

b)  Accession (accessio) 

Accession takes place when two corporeal things or part of things (usually a principal and accessory thing) are combined either trough human activities or natural processes in such a way that the one thing loses its physical or economic independence and becomes a component of another thing. The thing which remains essentially independent is called the principal thing while the thing which is merged or combined in such a way that it loses its independence, is called the accessory thing.  The owner of the principal thing becomes the owner of the new thing by operation of law without him necessarily being aware of the accession.

Passing of ownership through accession only takes place if:
a) the composite thing is not easily divisible;

b) the principle and accessory things can be distinguished;

c) the accession does not amount to manufacture (specification)

a)  Accession of Immovables to Immovalbes:

Usually takes place naturally without human activities or interference by the gradual adding of soil to a piece of land by alluvion or the sudden addition to a piece of land through flooding

b)  Accession of movables to immovables IMPORTANT!.

Usually takes place through human activity whereby a movable is permanently attached to an immovable. The owner of the immovable (principle thing) becomes the owner of the composite thing and must in certain instances compensate the previous owner of the immovable accessory.

i)  Planting and sowing (plantatio et satio)

Process whereby growing movable things are attached to the land and become the property of the land owner.  Everything growing in the soil becomes part of the land as soon as it takes root and gets nourishment from the soil.

The following principles apply:

· If a plant is removed from the soil it remains the property of the landowner because it obtained nourishment from the soil.

· Plants on the boundary belong to the landowner in whose soil most roots can be found.

· The principles in respect of the acquisition of ownership of plants through accession are applied irrespective of the intention of the person planting or sowing, but the relationship between landowner and sewer can be regulated by contract.

ii)  Building (inaedificatio)

Process whereby a movable thing (accessory thing) is attached to the land (principal) in such a way or with the intention that it becomes part of the land and as a result thereof becomes the property of the landowner.

Criteria to determine whether a movable thing had been attached to the land in such a way as to be a permanent part of the land and thus the property of the land owner:

· Nature and purpose of the attached thing (objective)

· Thing must be of such a nature that it can be permanently attached to the immovable thing and the purpose of the attachment must be to be of use to the land on a permanent basis, i.e. bricks cement and roof tiles 

· Manner and degree of attachment (objective)

· If the manner and degree of attachment is such that this indicates that the accessory thing is permanently attached to the land, it is not necessary to investigate the (subjective) intention behind the attachment.

· The accessory thing must be “aardvast” attached to the soil.

· Or “nagelvast” as firmly as a nail to the land.

· Intention of the annexor (subjective)

· Distinction should be made between the objective intention of the annexor, which becomes clear from the nature and purpose of the thing and/or the manner and degree of attachment and the subjective intention of the annexor which must be determined if the objective intention cannot be determined.

c)  Accession of Movables to Movables IMPORTANT!
A movable thing is attached to another movable in such way that a single thing is formed.  The owner of the principle thing acquires ownership of the composite thing and the owner of the accessory thing loses his ownership.

The requirements are:

i) The various elements of the composite thing must still be recognisable.

ii) The composite thing must be difficult to separate and 

iii) It must not amount to the forming of a new thing with someone else’s materials (specificatio) 

It is often difficult to determine which is the principal and which is the accessory thing, the general principles are that the biggest, heaviest or most valuable thing is the principal thing and a decoration is usually the accessory thing.

Examples:

· Weaving of materials:  The owner of the material becomes the owner of the weaving thread even if the thread is more valuable than the material

· Writing:  If a person writes on someone’s paper, the writer is the owner of the written piece and must compensate the previous owner of the paper.

· Painting:  The painter becomes the owner of the cloth or board of someone else he painted on provided that the painting is more valuable than the cloth or board.

· Welding (Ferruminatio:  The owner of the biggest or heaviest thing (such as a statute) becomes the owner of the part  (such as the hand or foot) welded to it, except if that part is more valuable that the statute.

d)  Manufacture (Specificatio)

Manufacture is the acquisition of ownership in a manufactured thing by a person using the materials or thing of another person, without the owner’s permission to manufacture a completely new thing.

The requirements for passing of ownership through manufacture are:

i) The material must be used to manufacture a new thing. 

ii) The product must be such that it cannot be changed back into its original form i.e. wine from grapes, ship from planks etc

iii) The thing must be manufactured without the permission of the owner of the material.

The previous owner of the material has a claim against the owner of the new thing.  In the case of a person who in good faith thought he was using his own material an enrichment claim for the value of the material or  a claim for damages in terms of  action legis aquiliae can be instituted.

e)  Mixing and fusing (commixtio et confusio)

Mixing takes place when solids of different owners are mixed and fusing takes place when liquids of different owners are mixed without their permission.  The joint ownership of the mixed entity is determined on the basis of the ratio of the constituent elements (of which the mixed entity consists)

The mixed thing must be indivisible in the sense that it is no longer possible to determine which elements belong to which owner.  If the thing is divisible i.e. a flock of sheep, mixing does not take place.

The mixing must be without the permission of the owners, if the owners agreed to the mixing, they become joint owners.

f)  Acquisition of fruits

Acquisition of fruits takes place by means of separation or gathering.  Before separation from the fruit bearing thing, the hanging fruits (fructus pendentes) are accessory thing to the principle thing and therefore ownership vests in the owner of the principal thing.  After separation a distinction is made between fruits separated from the principa; thing naturally (fructus seperati) and gathered fruits (fructus percepti)

Distinction between Natural/Civil Fruits

Natural = young of animals, birds and insects, the fruit of trees plants and grain which can be harvested and organic and inorganic materials that renew themselves it wool milk salt and river sand etc.

After separation and gathering of the fruits, they are usually the property of the owner of the principal thing.  However:

i) A bona fide possessor becomes the owner of all separated fruits after gathering, a mala fide possessor is not entitled to fruits.

ii) An usufructuary is entitled to fruits after gathering but is obliged to maintain the fruit bearing property

iii) A lessee is also only entitled to the fruits after gathering it.

g)  Expropriation (onteiening)

Through expropriation:

i) The ownership of a thing, movable or immovable, vests in the expropriator;

ii) While the previous owner loses his ownership without consenting thereto 

iii) Usually against payment of compensation to him.

In terms of  Sec 25 of the Constitution of the republic of South Africa the sate may expropriate rights in property for public purposes

Expropriation procedure.

The following procedures must be complied with in terms of  the Expropriation Act:

1) The decision to expropriate is  purely administrative one and if taken in compliance with the provisions of the authorising statute, it may not be tested by the courts

2) Notice of expropriation is served on the owner

3) Passing of ownership does not take place by means of registration but automatically on the date mentioned in the notice of expropriation.

4) If the expropriator and the owner can not agree on the compensation it can be determined by a compensation court, the land claims court or a provincial division of the supreme court.

Relevant factors to be taken into account in determining the amount of compensation.

1) The current use of the property

2) The history of the acquisition and use of the property

3) The market value 

4) The purpose of the expropriation.

h)  Prescription Daan Beeste. 

Acquisitive prescription is an original way of acquisition in terms of  which a real right (ownership or a limited real right) is acquired in respect of movable or immovable things by means of the open and undisturbed possession thereof (ownership) or the exercise of rights in respect thereof (limited real right) for an uninterrupted period of 30 years.

Two Acts apply:

1) The Prescription Act 18 of 1943 (all cases where prescription period started before 1 Dec 1970

2) The Prescription Act 68 of 1969 (all cases where prescription period started after 1 Dec 1970. 

Requirements under the 1943 Act:

a) The possession of someone else’s movable or immovable things (physical control); or 

b) The exercise of a servitude in respect of immovable things

c) Continuously for 30 yrs but the possessor can add the terms of his predecessors.

d) Without force (if it control is with force, prescription will not run in his favour (nec vi)

e) Openly not secretly (nec clam)

f) Without the owners consent (nec precario)

Requirements under the 1969 Act

In terms of  this act a person by prescription becomes the owner of a thing:

a) Which he openly and 

b) As if he were the owner (i.e. permanent improvements)

c) Has possessed (physical control)  

d) For an uninterrupted period of 30 yrs by himself or his predecessors in title.

Suspension and interruption of prescription period:
Suspension - When the period of prescription is suspended for a period of time because of an event or situation but is thereafter resumed for the rest of the 30 yr period.

Interruption -   In the case of the absence of a natural interruption (involuntary loss) or if the possessor voluntary abandons his possession, the prescription is interrupted and consequently terminated.

STUDY UNIT 6 CHAPTER 9 

DERIVATIVE ACQUISITION OF OWNERSHIP

In the case of derivative transfer of ownership, the co-operation of the owner is required in the form of a bilateral juridical act in terms of  which ownership is transferred.

Nemo plus iuris rule = no person can transfer more rights in respect of a thing than he himself has.

1.  Requirements for transfer of ownership.

a) The thing must be negotiable (res in commercio) in respect of which real rights can be acquired and transferred.

b) The transferor must have contractual capacity/competence to transfer ownership.  Owners with limited capacity must be assisted by parent, legal guardian or curator.

c) The Transferor must be the owner of the thing “nemo plus rule”

d) The transferee must have the contractual capacity to accept the transfer of ownership.  Transferees  with limited capacity must be assisted by parent, legal guardian or curator.

e) Ownership must be accepted by the transferee or hi nominee or agent

f) Transfer of ownership in the case of movables takes place only if the thing is delivered  (traditio) In the case of immovables transfer of ownership takes place by means of registration in the deeds registry (objective aspect of transfer of ownership and is a manifestation of the common law requirement that publicity must be given to transfer of ownership.

g) The delivery (movables) and registration (immovables) must take place with the intention of the owner to transfer ownership and with the intention of the transferee to accept ownership.   The reciprocal intention of the transferor and the transferee embodies the subjective aspect of transfer of ownership and this intention must exist in the minds of both parties at the time of transfer.

h) There must be a legal cause (causa) for the transfer of ownership

i) If ownership is transferred on the basis of a preceding contract of sale it is only transferred to the buyer if the full purchase price has been paid, unless credit was granted by the seller to the buyer.

2.  Abstract system of transfer of ownership

· Means that the invalidity of a preceding obligation-agreement (contract) does not affect the validity of the transfer of ownership, and that ownership can be transferred in spite of the invalidity of the obligation-creating agreement if there was a valid real agreement, coupled with delivery (movables)  or registration (immovables)

· Commissioner of Customs and Excise v Randles Brothers and Hudson 1941 (A) it was held that the question whether ownership passed depends on the intention of the parties and such intention or the iusta causa (legal cause)  may be proved in various ways.

· A valid obligation-creating agreement is, however, not required as legal cause.  Should the obligation-creating agreement be invalid, the parties’ intention to transfer and receive ownership can be deduced from the circumstances.

· READ PG 146 Par 9.1.2 several times!!!!!!!!!
3.  Delivery (movables)
Delivery (traditio) -  as an element of transfer of ownership is the transfer of the physical control of a movable thing to the transferee to enable him to exercise control over the thing with the intention to be the owner.

Actual Delivery (trditio vera) – indicates that the movable is actually handed over to the transferee.

Constructive delivery (traditio ficta) – Takes place where the act of transfer is not explicit as in the case of actual delivery i.e. the transferee was in physical control of the thing but previously did not hold it with the intention to be the owner.

Categories of constructive delivery:

1)  Clavium Traditio 

A thing is delivered by clavium traditio if due to its nature or size it cannot be handed over to the transferee but an instrument by means of which the transferee is enabled to exercise physical control is handed to him

Examples:

a) By delivering the keys to a car

b) The delivery of the keys to a warehouse = transferring of ownership of the contents of the warehouse

c) Bill of landing receipt  

2)  Delivery by the long hand (traditio longa manu)

Takes place when the long hand takes place when due to the nature of its size and weight a thing cannot be delivered physically but instead is pointed out.  I.e. a heap of bricks a heard of cattle etc

Requirements for delivery by the long hand:
i)  The intention to effect delivery must be clear

ii)  The thing must be pointed out by the transferor in the presence of the thing

iii)  The transferee must be enabled to exercise physical control of the thing.

iv)  The thing must be identified clearly

3)  Delivery with the sort hand (traditio brevi manu)
Takes place when the transferee is already in physical control of the thing but without the necessary intention to be the owner, so that constructive delivery takes place when the intentions of the parties change.

4)  Constitutim possessotium

Ownership is transferred without the thing being delivered to the transferee.  The thing remains in the physical control of the previous owner, who exercises control over the thing on behalf of the new owner.

Requirements for constitutum possessorium 

a) The transferor must be in control of the thing as owner

b) The previous owner’s intention to be the owner is terminated by means of a change of intention but still exercise physical control on the basis of a valid legal cause to which the new owner has consented.

c) There is no presumption in favour of constitutum possessorrium and parties relying on tit will have to prove that the intention was that ownership should be transferred in spite of the fact that the transferor controls the thing on behalf of the transferee.

d) The reason (causa) why the thing remained in the transferor’s control after transfer must be identified to prevent fraud

5)  Attornment

Delivery by attornment takes place if ownership of a movable must be transferred by owner A to B but at time of delivery the movable is in the physical control of C 

READ ATTORNMENT in TEXT BOOK

STUDY UNIT 7 CHAPTERS 10-11

PROTECTION OF OWNERSHIP

If ownership of the owner of a thing is infringed upon, these remedies are available to the owner:

a) Real Remedies:  With the purpose to restore physical control of the thing or remove infringement]

b) Delictual remedies:  Are actions of the owner against a person aimed at compensation for damages or loss to the owners property resulting from infringement

c) Enrichment remedies:  are aimed at the payment of compensation by a person who was enriched at the expense of the owner without a legal ground for the enrichment.

These remedies can be divided into three groups i)  Property-law remedies ii)  Delictual Remedies iii)  Enrichment remedies.

I)  Property law remedies


a)  Rei vindicatio

Action whereby an owner can recover an existing and identifiable thing from any person who is unlawfully in physical control over it irrespective if of the fact that the person acquired control of the thing in good faith or paid for it.

·  Remedy is based on the principle  that ownership is only transferred by the derivative method if the owner intended transferring ownership.  I.e. the bona fide acquirer who paid a thief for the thing does not become the owner, since the real owner never intended transfer of ownership.

· In these circumstances the owner can recover the thing form the bona fide acquirer with the rei vindicatio irrespective of the compensation paid to the thief

· The Rei vindicatio can be instituted any person who controls the thing without the owners consent in respect of movable or immovable (eviction order) things.

· Rei vindicatio is instituted to restore the ting to the owners physical control.

· Requirements:

· The owner must prove ownership of the thing

· Only an existing and identifiable thing can be reclaimed

· The property must be in the control of the defendant when the action is instituted.

· Defences:  The defendant can raise the following defences against the rei vindicatio:

· The defendant can prove that the claimant is not the owner of the thing.

· If the thing has been destroyed or is unidentifiable

· The defendant was not in physical control of the thing when the action was instituted

· The defendant can show that he has a limited real right or creditor’s right which is still valid.

· Estoppel.

b)  Interdict

Is a summary court order usually issued upon urgent application by which a person is ordered to either do something or to stop doing something or refrain from doing something in order to stop or prevent an infringement of property rights.

· Requirements:

· Proof of a clear right with regard to property 

· Proof that the respondent infringes upon the right unlawfully and is causing damage

· Reasons why there is no other effective remedy available to the applicant.

c)  Declaratory order

A court order, issued upon application in which the court sets out the rights and obligations of parties to a dispute before an actual infringement takes place.

· Requirements:

· Proof of an actual, existing or future right or obligation with regard to property 

· Proof of an existing and real dispute about the right or obligation in question

· Convincing reasons why the circumstances make it necessary for the court to make a declaratory order to solve the dispute by setting out the rights and obligations of the parties.

d)  Actio negatoria

A real action aimed at protecting the exercise of an owner’s entitlement arising from his ownership of movable or immovable property.

· Requirements:

· A real action which can only be instituted by the owner of a thing

· Can be instituted as a result of infringement of the entitlement of the owner of if the holder of an servitude exceeds his entitlements.

· Can be instituted in respect of movable and immovable property

· This real action can result in either a declaratory order or damages.

II)  Delictual Remedies

a) Condictio furtive [5]

Is instituted by the owner of a thing against a thief or a thief’s heirs and is an action with which the highest value of the thing since the theft can be claimed.

If the thing is still in contro of the thief, it should rather be claimed with the rei vindication as the action ad exhibendum would be used of the thing has been destroyed or consumed on purpose.

· Requirements

· The owner can only institute the condictio furtive if he retained ownership/interest in the thing from the date of the theft until the date of institution of the action

· If the thing is destroyed the previous owner retains the remedy

· Can only be instituted against a thief or his/her heirs and not against accessories or later bona/mala fide acquires.

· If the thing itself can no longer be claimed the claim will be for the highest value of the thing since the theft

b) Actio ad exhibendum

Action instituted by the owner against the controller of a thing who has fraudulently lost physical control of thing in which case the value of the thing can be claimed from such controller.

· Requirements

· The thing must be destroyed or alienated on purpose

· It could have been destroyed or alienate in any other way]

· The controller must have been mala fide at the time of destruction or alienation knowing the owners rights to the thing.

· The remedy is only available to the owner of destroyed or alienated property and is entitled to recover the market value of the thing from the mala fide controller.

c) Delictual claim for damages (Actio Legis Aquiliae)

If a thing has been damaged or destroyed in an unlawful and culpable (intentional or negligent) way, the owner can claim damages with the action legis aquiliae for patrimonial loss from the person who caused the damage.

The normal requirements for delictual liability must be met (from an act or an omission) if the actio ligis aquiliae is instituted.

· Requirements:

a) An action pertaining to a thing

b) Which in an unlawful way and performed with a culpable disposition (intent or negligence)

c) Resulted in 

d) Damage or injury to the owner

III)  Remedy on the ground of enrichment.

With an enrichment action the owner of a thing can claim from the controller the amount with which the controller’s estate has been enriched without cause if that enrichment was the result of the consumption or alienation of the thing.

INSERT TABLES PG 49 SG

CHAPTER 11 TERMINATION OF OWNERSHIP

Termination of ownership by:

1. Death of the owner

2. Destruction of the property

3. Termination of physical control over the thing with the intention not to be the owner any longer by means of

a. Transfer of ownership

b. Passing of ownership by operation of law in that either physical control of the thing or the intention to be owner (or both) is terminated.

i. OPERATION OF LAW

1. Acquisitive prescription 

2. Accession

3. Manufacture

4. Insolvency of the owner

5. Attachment and sale in execution

6. Forfeiture 

7. Confiscation 

8. Expropriation 

9. Abandonment condition.

STUDY UNIT 8 CHAPTER 12-13

INTRODUCTION TO POSSESSION AND HOLDERSHIP

The element which distinguishes possession from holdership is the intention with which the control is exercised 

Physical Control = Physical control of things is generally defined as actual physical holding or domination of a corporeal thing.

1)  Lawful Control

Control of corporeal things (and a property relation based upon such control) is lawful whet it was acquired and is held in accordance with the applicable legal rules and principles.  

Good faith and bad faith of control:

· When control is established and held lawfully the intentions of the controlling person (good/bad faith) are irrelevant.

· The mere fact that control is lawful is already sufficient to determine the consequences of their control.

Legal implications of lawful control:

· if control is lawful, the law will attach all the consequences and implications which are normally associated with that form of control to it.  

· The nature of the specific form of lawful control (such as ownership) will determine what the consequences are.

· Most important consequence of lawful control is that it is protected by law.

Categories of lawful control:

· All forms of lawful control of corporeal things are divided into 2 categories:

· Ownership

· Lawful holdership [3] – form of lawful control of corporeal property that belongs to someone else

2.  Unlawful control

If control was acquired or is held in contravention of the applicable property rules it will not be recognised or protected by law although the law might still attach certain consequences and implications to it.

Good faith and bad faith of unlawful control:

· When control is established and held unlawfully the intentions of the controlling person (good/bad faith) are irrelevant.

· The mere fact that control is unlawful is already sufficient to determine the consequences of their control.

Legal implications of unlawful control

· The law does not recognises or protect unlawful control, but attaches certain implications and consequences to it.

Categories of unlawful control based on the intention of the unlawful holders intention.

· Unlawful possessors in good faith 

· Controllers who act as if they were the owners of the property or do not act as if they were the owners.

· Unlawful possessors in bad faith

· Unlawful holders in good faith

· Controllers who do not act as if they were the owners but as if they had some right in the property

· Unlawful holders in bad faith
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CHAPTER 13 ACQUISITION OF POSSESSION AND HOLDERSHIP

READ CHAPTER 13!!! Study summary at end of chapter.

STUDY UNIT 9  CHAPTER 14-15

PROTECTION OF POSSESSION AND HOLDERSHIP

Remedies for the protection of possession and holdership

a)  Declaratory order- 

A court order, issued upon application in which the court sets out the rights and obligations of parties to a dispute before an actual infringement takes place.

· Requirements:

· Proof of an actual, existing or future right or obligation with regard to property 

· Proof of an existing and real dispute about the right or obligation in question

· Convincing reasons why the circumstances make it necessary for the court to make a declaratory order to solve the dispute by setting out the rights and obligations of the parties.

b)  interdict-
Is a summary court order usually issued upon urgent application by which a person is ordered to either do something or to stop doing something or refrain from doing something in order to stop or prevent an infringement of property rights.

· Requirements:

· Proof of a clear right with regard to property 

· Proof that the respondent infringes upon the right unlawfully and is causing damage

· Reasons why there is no other effective remedy available to the applicant.

c)  Spoliation remedy – Is a summary remedy, usually issued upon urgent application, aimed at resorting control of property to the applicant from whom it was taken by unlawful self-help, without investigating the merits of the parties rights to control.

Requirements:

· Proof that the applicant was in peaceful and undisturbed control of the property

· Proof that the respondent took or destroyed that control by means of unlawful self-help or spoliation.

d) Possessory Action -  Is an action based upon the merits of a stronger right to control of a corporeal thing, and used to claim either the thing itself or its value from anyone with a weaker right or the value of the thing.

Requirements:

· Proof that the plaintiff has a right in the property, and that this right is stronger than any right which the defendant might have

· Proof that the defendant is in control of the property or responsible for its removal.

· If the plaintiff wants to claim damages (when the property is destroyed) the normal requirements for the delictual action for damages must be satisfied. 

e)  Condictio furtiva-
Is instituted by the owner of a thing against a thief or a thief’s heirs and is an action with which the highest value of the thing since the theft can be claimed.

If the thing is still in contro of the thief, it should rather be claimed with the rei vindication as the action ad exhibendum would be used of the thing has been destroyed or consumed on purpose.

· Requirements

· The owner can only institute the condictio furtive if he retained ownership/interest in the thing from the date of the theft until the date of institution of the action

· If the thing is destroyed the previous owner retains the remedy

· Can only be instituted against a thief or his/her heirs and not against accessories or later bona/mala fide acquires.

· If the thing itself can no longer be claimed the claim will be for the highest value of the thing since the theft

f)  Delictual action for damages-

If a thing has been damaged or destroyed in an unlawful and culpable (intentional or negligent) way, the owner can claim damages with the action legis aquiliae for patrimonial loss from the person who caused the damage.

The normal requirements for delictual liability must be met (from an act or an omission) if the actio ligis aquiliae is instituted.

· Requirements:

e) An action pertaining to a thing

f) Which in an unlawful way and performed with a culpable disposition (intent or negligence)

g) Resulted in 

h) Damage or injury to the owner

STUDY UNIT 10 CHAPTER 16 -17

CHAPTER 16 – INTRODUCTION TO LIMITED REAL RIGHTS – ONLY NEED TO READ CHAPTER 16

CHAPTER 17 SERVITUDES AND RESTRICTIVE CONDITIONS

1.  Servitude [7]

A servitude is a: 

a) Limited real right to movable or immovable property of another person (owner),

b) Which grants the entitled person (holder of the servitude) certain specific entitlements (usually the use and enjoyment),

c) and these entitlements limit the entitlements of the owner in respect of the thing in one way or another

2.  Categories of servitudes 

a) Praedial servitudes

b) Personal servitudes 

Praedial Servitudes:

A Praedial servitude is

a)  A limited real right

b)  in the land of someone else (the servient tenement) 

c)  Which grants the holder of the servitude certain entitlements of use and enjoyment

d)  in his capacity as owner of the dominant tenement. 

Characteristics of Praedial servitudes:

a) can only be granted in terms of  immovable property

b) always two pieces of land involved i.e. a dominant and servient land

c) the limited real right vests in the holder of the servitude in his capacity as owner.

d) The burden on the servient tenement is transferred automatically to the new owner in his capacity as owner.

e) In comes into being by registration in the deeds registry as a conditional clause in the title deed of the servient tenement.

Categories of Praedial servitudes:

a) Rural Praedial servitudes
a. Right of way

b. Right to lead water and to draw water

c. A right of outspan or gracing

d. A right to fetch wood

b) Urban Praedial servitudes
a. Right of support of buildings 

b. Right to insert a beam to support his building

c. Right for his building to encroach 

d. Right to have utility lines installed over or below the ground of the servient tenement

e. Right to influence/divert the normal flow of rainwater to the servient tenement.  However rainwater must be diverted into the street as far as possible

f. Rights dealing with light and view.

c) Statutory Praedial servitudes 

a. The right to dam drain store and lead water in terms of  the National Water Act

b. The servitude in respect of support in terms of  sec 28 of the sectional titles act

c. The right to extend a scheme.

Personal Servitudes

A personal servitude is:
a) A limited real right

b) To the movable/immovable prop. of someone else 

c) Which grants entitlements (use/enjoyment rights) in respect of the thing

d) To the servitude holder in his personal capacity.

Characteristics of personal servitudes:
a) Accrues to the holder of the right in his/her personal capacity in limiting the entitlements of the owner 

b) The servitude is not transferable 

c) It is not a creditors right but a real right 

d) Can be granted in respect of movable/immovable property

e) In the case of a servitude over movable property the holder of the servitude may not consume the property but must return it after termination of the servitude taking normal wear and tear into consideration 

f) In case of movable property the servitude can be granted orally Immovable property = must be registered in deeds registry.

g) Terminate at the death of the holder of the servitude or on completion of the term of the servitude, which ever comes 1st.

Categories of personal servitudes:

a) Common law personal servitudes (usufruct; use; habitation)

Usufruct:  is a personal servitude which as a limited real right grants the holder of the right to use someone else’s property (including the fruits) and to return the thing intact to the owner on termination of the usufruct.

a. Requirements:

i. Can be granted in respect of movables/immovables or both

ii. Can be granted in respect of non-consumables and consumables

iii. Can be granted in respect of minerals which renew themselves i.e. salt, milk etc 

iv. Can be granted in respect of incorporeal things i.e. usufruct in respect of shares in a company.

b. Entitlement of the right:

i. The use and enjoyment of the thing including the fruits by collection or separation of the fruits

ii. Usufruct is not transferable but the usufructuary may mortgage or 

iii. pledge the immovable property with the consent of the owner.

c. Obligations of the usufructuary:

i. Non consumable thing must be returned intact (salva rerum substantia allowing reasonable wear and tear on termination of the servitude.  

ii. Must use the thing reasonably and must maintain the thing with the necessary care

iii. In the case of movables the usufructuary must compile an inventory of all thing subject to usufruct

iv. If security is required by the owner, it must be provided as guarantee that the thing will be returned.

v. The usufructuary is obliged to maintain the thing at his own cost unless the owner undertakes to pay the maintenance costs.

Use:  is a limited real right in terms of  which the holder of the right acquires the entitlement to use the property for the benefit of himself and his household while keeping it substantially intact.

· Use is a more limited right than usufruct as it may not be exercised by anyone else than the holder of the servitude

· The user is entitled to collect as much fruit as is necessary for his and his household’s consumption.  Fruits may not be sold or given to 3rd parties.

· Thing must be returned on termination of the servitude

· Use may be granted in respect of movables i.e. farming implements or immovables i.e. sectional title unit.

Habitation:  is a limited real right in terms of  which the holder of the right is entitled to occupy a home belonging to the owner while leasing it substantially intact.

· Unlike usufruct the holder of the right is not entitled to fruits
· The holder of the right my allow 3rd parties to exercise certain entitlements but the servitude itself is not transferable.
b) Servitudes which resemble real servitudes but which vest in the holder of the right in his personal capacity 

Read Pg 272 TB

c) Statutory personal servitudes 

Read Pg 273 TB

Acquisition of servitudes:

a) Registration of Praedial and personal servitudes in respect of immovable property in terms of  the Deeds Registries Act 47 of 1937

b) Delivery in terms of  personal servitude in respect of movables

c) Statutory establishment 

d) Creation by order

Termination of servitudes:

a) Fulfilment 

b) Merger (a servitude is terminated if the holder of the servitude becomes the owner of the encumbered property)

c) Abandonment (if the holder of a servitude abandon it in favour of the owner)

d) Impossibility (if a non-consumable encumbered thing is destroyed or the nature of the thing changes to such an extend that it becomes impossible to exercise the entitlements)

e) Prescription – if the servitude is not used for un uninterrupted period of 30 yrs

f) Expropriation (onteining) in terms of  the constitution

Restrictive Conditions

Can be defined as a category of limitations on ownership 

1) Either registered against the title deed of property or not so registered, and

2) Imposed in terms of  statute or based on contract or succession, and

3) In the interests of urban or rural land-use planning.

Conditions of title – are limitations inserted into title deeds of property either in terms of  legislation to regulate township establishment or as a result of contract or testamentary provision.

Remedies available in the case of non compliance with conditions of title include:

1) An interdict

2) A delictual claim for compensation for damages.

Public Servitude 

A public servitude grants certain entitlements to the general public in respect of certain land which limits the owner’s entitlements.  They are not registered in favour of a specific person without a dominant and servient tenement.  Not personal or Praedial servitude. i.e. right to use a road, right to a picnic spot etc.

STUDY UNIT 11 CHAPTERS 18-19

CHAPTER 18 REAL SECURITY: PLEDGE AND MORTGAGE

Two kinds of security:

a) Personal security 

b) Real security 

A) Personal Security = implies that a creditor, on the basis of a performance due to him as a result of a creditor’s right against a debtor (The principle debt), also acquires a creditors right against another person as security for the payment of the principle debt.  I.e. Suretyship, where the surety undertakes to perform the debtor’s obligation should he/she fail to do.

B) Real Security = The creditor acquires a limited real right in the property of the debtor as security for the payment of the principal debt by the debtor to the creditor, until payment of the principle debt. 

Categories of real security:

a)  Pledge in the case of movable property

b)  Mortgage (usually in the case of immovables)

c)  Cession in securitatem debiti

d)  Security granted by operation of law 


i)  Tacit hypothecs of the landlord and credit grantor 


ii)  Judicial Pledge  [5]

iii)  Statutory security rights


iv)  Liens

General principles that apply in respect of real security:

a) Real security is only enforceable against the property of the debtor, if the principle debt lapses or is paid in full, the real security terminates automatically.

b) Creditor obtains a limited real right to the property of the debtor (the object of security) which is enforceable against the debtor and all 3rd parties therefore a double legal relationship:
i. A creditor’s right of the creditor against the debtor as a result of the principal debt between them;

ii. A limited real right of the creditor to the movable or immovable property of the debtor as security of for the principle debt.

c) If the debtor does not settle the debt, the creditor has a preferential claim to the proceeds if the property is sold in execution or insolvency.

d) The real security exists in respect of the principle debt and all interest, except if otherwise agreed upon by the debtor and creditor.

e) The creditor does not usually acquire any entitlements of use and enjoyment in respect of the property, and may only hold it for the purpose of security.

A)  PLEDGE [7]

i)  Definition: 

Corporeal or incorporeal movable property of a pledgor (the debtor of surety in terms of  a valid principle debt), given to a creditor in pledge as real security for the payment of the principle debt.  Thus the pledgee obtains a limited real right to the property as security until the principal debt has been paid in full.

ii)  The pledge object (must meet the following requirements)

a) Only movable property 

b) Single or collection of objects can be used as security i.e. painting / flock of sheep.

c) Incorporeal movable property can also be used as security i.e. shares in a company

d) The fruits of an object (both hanging and separated fruits) form part of the object of the pledge.

iii)  Delivery (IMPORTANT)
The object of a pledge must be delivered to the pledge and controlled by him.

· Methods of delivery:

· Traditio vera
· Traditio brevi manu (delivery with the short hand) 
· The pledgee must continuously exercise control in respect of the property to retain his limited real right (mobilia non habent sequelam)
· Contract of pledge is not enough to establish a pledge as a limited real right in respect of the property, delivery must take place so that the pledge can be established.

iv)  Rights of the Pledgee 

a) The pledge obtains a limited real right to the pledge object as security for the payment of the principal debt for as long as the plegee controls the property 

b) If the pledgor does not pay the debt as agreed the plegee has a preferential claim to the proceeds of the pledged object 

c) If the pledgor’s estate is sequestrated, the pledge has in terms of  section 95 of the insolvency act 24 of 1936 a preferential claim to the proceeds of the pledge object in terms of  judicial sale.

d) The pledge can institute an enrichment claim against the pledgor for all necessary expenses for the conservation or maintenance of the object.

e) The principle of prior in tempore, potior in uire (earlier in time, stronger in law) is also applicable in the case of pledge.  Thus any limited real to the property established later, is subject to the right of pledge of the pledge.

v)  Obligations of the pledgee towards the pledgor

a) Must take care of the property like a reasonable man (Bonus Paterfamilias) and on termination of the pledge return it to the pledgor

b) The pledgee does not have the right to use enjoy or alienate the property, the right to consume or alienate fruit only comes into being if the pledgor granted the right to the fruit to the pledge (pactum antichreseos)
c) The pledgor can require that the pledge provide security in the case of neglect of the property.

d) The pledge is liable to pay compensation to the pledgor if the property is damaged or destroyed as a result of his intentional or negligent actions.

B)  Mortgage [5]

i)  Definition:

A mortgage is registered in respect of the movable or immovable property of the mortgagor (debtor or surety in terms of  valid principle debt), it grants the mortgagee (creditor in terms of  a principal debt) a limited real right to the movable or immovable property as object of security until the principal debt has been paid in full.

ii)  The object (object of security must meet the following requirements.

a) The object of security in the case of movables is a single or a collection of corporeal property in terms of  sec 1 (1) of the Security by means of Movable property Act 57 of 1993 which provides for the registration of a notarial bond over defined and specified movables of the debtor with out the requirement that it be delivered to the creditor. 

b) In the case of immovable property a mortgage can be registered in respect of corporeal and incorporeal property.

c) Fruits of a movable form part of the object of the mortgage.  In the case of immovable property all attachments by means of accession for part of the object of mortgage.

d) The immovable property of a minor or a person under curatorship can only be mortgaged with the permission of the master of the High Court.

iii)  Categories of mortgages (IMPORTANT)

a) Kustingsbrief [5] =  A mortgage in favour of a seller of land as security for the unpaid balance of the purchase price or in favour of any other person or financial institution who advanced the balance or the purchase price to the buyer (mortgagor)  (the kustingsbrief is registered simultaneously with the transfer of the property)

b) Money lent and advanced = is registered as security for money lent and advanced by the mortgagee (creditor) to the mortgagor (debtor) for other purposes that the payment for the balance of the purchase price.

c) Covering bond = is a mortgage registered as security for an amount that will be lent or advanced to the mortgagor by the mortgagee in future or for future debts in general.  It serves as continuous covering to the maximum amount mentioned in the mortgage bond.

d) Surety Bond = is registered against the property of a surety of the debtor, who undertakes to give security to the creditor for the payment of the principle debt by the debtor.

e) Participation Bond = is registered in terms of  the requirements of the Participation of Bonds Act 55 of 1981 in the name of a nominee company as mortgagee over the immovable property of the mortgagor who was granted a loan by the nominee company.

f) Notarial Bonds [5] = is registered against specific corporeal movable property of the mortgagor (debtor) as security for the payment of the debt to the mortgagee (creditor) (limited real right without delivery granted to the mortgagee)

g) Land Bank Mortgages = serve as security for money advanced to farmers by the land bank for agricultural purposes.  Only agricultural land can serve as object of security.

C)  Termination of pledge and mortgage

I) Destruction of the property

II) Payment of principle debt

III) Loss of physical control (pledge)

IV) Cancellation of bond (mortgage)

V) Sale of the security object

VI) Creditor becomes owner of the security object 

VII) Court order.

Read Summary Pg 306 TB

CHAPTER 19  REAL SECURITY RIGHTS CREATED BY LAW

Real and other security rights granted to someone automatically by operation of law in order to protect interests that are considered important for the legal order which may apply to immovable and movable property.

Two forms of security rights created by law:

a) Tacit hypothecs – which are created by statutory law or

b)  Liens – Non statutory security rights created by operation of common law.  

A1  Tacit hypothec of the lessor

The landlord’s hypothec is a real security right created by operation of law to secure the landlord’s claim against the lessee for rent in arrears (applies to movables of the lessee on the premises)

A2 Tacit hypothec of the credit grantor

In terms of  the Credit Agreements Act 75 of 1980 the credit grantor retains ownership of movable property sold in terms of  a credit agreement until the credit receiver pays the last instalment of the purchase price.

The tacit hypothec of a credit grantor is a real security right with regard to movables which secures the credit grantor’s claim for outstanding payments in terms of  a credit agreement in cases where the credit receiver becomes insolvent and ownership vests in the trustee of the insolvent estate before payment of the last instalment.

The credit grantor then has according to the Insolvency act has a claim against the insolvent estate of outstanding payments in terms of the credit agreement.

Judicial Pledge [5]= is a real security right which secures a creditor’s claim against a debtor, and is established by obtaining a writ of execution against the debtor and attaching the property.

Statutory Security rights:

Categories of statutory security rights:

a) Statutory mortgage = is created when a real security right over movables or immovables is established without the normal requirements for such right.

b) A statutory fictitious pledge = is created when a right of pledge over movables is created in the absence of real delivery or control of the property subject to the pledge

c) A Statutory lien = is a special kind of lien created by statute over movable/immovable property.

d) Preferent rights = are security rights which do not amount to real security, but provide a preferent claim to property.

Liens

A lien or right of retention allows the holder of movable or immovable property to refuse to return the property to the owner unless the owner pays an existing principal debt, which arose from expenditure by the holder with regard to the property.
Two main groups 1)  Debtor-creditor liens 2)  Enrichment liens

1. Debtor-creditor liens = is a lien which secures payment of a debt incurred in terms of  a contract and which is a personal obligation that can be enforced against the contractual debtor only.

2. Enrichment liens = is a lien which secures payment of a debt incurred by way of unjustified enrichment, and which is therefore a real burden upon the property that can be enforced against any person who happen to be the owner of the property.

	Control requirement:  Singh v Santam Insurance 1997 (A) 

· Singh is the owner of a car which was damaged in an accident.

· Santam paid for the repairs  and then realised that the insurance premiums were never paid

· Santam cancelled the policy and took control of the car and refused to return it to Sign claiming a lien for improvements

The court decided that:

· The claim is to be denied and the car returned to Sigh as

· Santam was not in control when the repairs were effected and paid for

· No further costs were incurred once Santam was in control and thus no

· Further justified enrichment, no principle debt and therefore and consequently no basis for a lien. 




Requirements for a Lien

a) The owner of the property must be claiming it back from the defendant

b) The defendant must be in control of the property

c) The defendant must retain the property in order to secure payment of a principle debt owed to the holder by the owner

d) This principal debt can arise from either contract or justified enrichment resulting from improvements to or costs incurred in relation to the owner’s property while it was in the defendant’s control

e) The court must be convinced that in the circumstances it would be justified to exercise it discretion and recognise the lien.

	Example 1: of Enrichment liens where X the owner contracts with Y to effect improvements to the property who in turn sub-contracts with Z to do the work.  Y disappears subsequently!  Can Z then enforce an enrichment claim and a possible a lien against the owner????????

· (Remember debtor-creditor liens are usually enforced to secure payment of a contractual debt AND enrichment liens to secure payment of an enrichment debt.  It is possible for both liens to arise form the same situation!

· The question is whether a 3rd party, who has no contract with the owner, can enforce an enrichment lien against the owner? 

· In Buzzard Electrical v 158 Jan Smuts Avenue Investments 1996 (A) it was decided that:
· There can be no enrichment claim or lien against the owner.
· The owner concluded an contract with Y and therefore the owner is not enriched when Z does the work.
· The court found that this problem should not be places on the shoulders of the owner as,
· The unfortunate position was caused by Z’s contract with Y.



	Example 2: of Debtor-creditor lien  where X takes property bought on credit from Y to Z for improvements/repairs.  Thus X (not the owner)  contracts with Z  to effect the improvements. X disappears subsequently!  Can Z then enforce a Debtor-creditors lien against the owner Y????????

· Unfortunately Z can not demand payment from Y  as

· The debtor-creditor lien is based upon the contract is limited to the person who concluded the contract and Y was not a party to the contract.

· In this situation according to the courts Z has lost his normal contractual claim and lien by the disappearance of the debtor (X)

The courts as a recourse to people in Z’s position grants an enrichment claim and en enrichment lien as with the case in Brooklyn House Furnishers (Pty Ltd) c Knoetze and Sons 1970 (A)

· Liens are therefore enforced as a defensive measure against the owner’s rei vidicatio when a court considers it just that the owner should first pay the debt or should not be held liable as a 3rd party to a contract. 



STUDY UNIT 12 

CHAPTER 20 OTHER PROPERTY RIGHTS

Sec 25 of the Constitution protects a wide range of property rights

Rights in this unit:

1) Rights of lease

2) Common law rights

3) Mineral rights

1)  Landlord and tenant (Lease)

Lease = Is a use right in the form of either a limited real right or a creditors right in terms of  which the lessee is entitled to occupy and use the property of the lessor against payment.

Once payment is in arrears, the owner automatically obtains a tacit hypothec over the lessee’s movables in order to secure the landlord’s claim for outstanding rent.

Huur gaat voor koop = means that an existing lease overrides a sale thus the lessee can not be evicted by a new owner of the property, because the new owner is bound by the contract of lease even if he/she was unaware of it.  In Genna-Wae Properties v Medio-Tronics (Natal) 1995 (A) explains the rule as follows:

I) The alienation of leased immovable property does not bring the lease to an end

II) The purchaser of the land is substituted for the old lessor by operation by law.

III) The new owner acquires all the rights and obligations of the lessor

IV) The lessee is bound by the lease as long as the new owner recognises the lease.

Categories of lease of immovable property:

a) Lease of immovable property for a term shorter than 10 yrs = Short term lease

b) Lease of immovable property for a term of 10 yrs or longer = Unregistered Long term lease

c) Lease of immovable property for a term of 10 yrs or longer and registered in the deeds office = Registered long term lease.

A)  Short Term Lease:

· Creates creditors rights only 

· Protected by i)  the doctrine of notice and Huur gaat voor koop principle

B)  Unregistered long term lease:

Are enforced against new owners in two cases only

1) The huur gaat voor koop rule for the 1st 10 yrs

2) Against new owner who where aware of the lease on the doctrine of notice

C)  Registered long-term lease

· Registered long term leases create limited real rights and are enforced as a real burden.

· Once the lease has been terminated lawfully, the owner may approach the court for an eviction order.

2.  Common-law land-use rights

a) Partiarian lease – A special kind of land lease which applies to the use of agricultural land in terms of  which the landowner and the lessee agree that the lessee shall farm the land or part of it against payment in the form of a certain percentage of the crop or produce (Normal principles of lease apply to the partiarian lease)

b) Labour tenancy – A common-law form of land-use deriving from a contract with regard to agricultural land.  The contract provides the labourer with a right to occupy and use land belonging to the employer for purposes agreed in the contract in exchange for providing labour to the landowner.

c) Leasehold – A limited real right to use land for a long period.  In most cases the owner of the land held in the leasehold is the state.

d) Quitrent – form of land-use which was known to common law and can be described as a limited real right similar to a perpetual lease. Similar to full ownership

3.  Mineral rights

Provide their holder with the entitlements to prospect for mineral on the land, to mine for them and to dispose of the extracted minerals.

STUDY UNIT 13 MISCELLANEOUS – CONSTITUTIONAL PROPERTY LAW / REFORM OF PROPERTY LAW:

Factors which in terms of  section 25 of the constitution will influence the amount of compensation in the case of expropriation:

a) current use of the property

b) history of the acquisition and use of the property

c) the market value of the property

d) the extend of direct state investment and subsidy in the acquisition and beneficial capital improvement of the property and 

e) the purpose of the expropriation.

Difference between Expropriation and deprivation:

Deprivation restrict the owner’s use and enjoyment of property in the public interest such as road safety or pollution control without necessarily taking the property away and without any compensation.  With expropriation compensation is paid and the property might be removed from the owner for public interest.

· Deprivations include all legitimate state interferences with private rights in property.  Deprivations that do not amount to expropriations do not require compensation but must comply with the legal procedures.

· Expropriations include only those deprivations that amount to expropriation or forces sale of property for public purposes and must be accompanied by compensation as prescribed.

Difference between the 3 categories of land reform:

Categories:





Focuses On:

a) Restitution of land rights



Specific historical claims

b) Redistribution of land



General need for land amongst poor

c) Improving the security of tenure of existing land rights 
Quality and security of existing land rights 

Difference between Restitution of land rights and redistribution of land

Restitution of land:  is a limited process that consists of an opportunity for specific persons whose land was taken away from them during the apartheid years to claim back their land.

Redistribution of land:  consists of various laws and programmes aimed at making land available to people who had no land or insufficient land with the purpose of establishing a more equitable distribution of land.

Exam Questions:

Define:

Judicial Pledge [5]

Condictio Furtiva [5]

Remedy [5]

Appropriation [5]

Ownership [5]

Servitude [7]

Kustingsbrief [5]

Lawful holder [3]

Notarial Mortgage [5]
















