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PROPERTY CASES

STUDY UNIT 2 (REAL RIGHTS distinguished from LIMITED REAL RIGHTS
distinguished from CREDITORS RIGHTS)
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In a mutual will a farm is bequeathed subject to two conditions. viz.

{a) When the eldest child of the testators comes of age, the farm must be
divided by means of drawing of lots.

{b) The child who obtains the portion comprising the homestead must pay a
specified amount of moneay to the other children.

The Registrar of Deeds refuses {o register the abovementioned conditions on the
basis that they do not constitute real rights in iand.

Legal Question

What critenia (tests) must be applied to determine whether a condition constitutes a
mere creditor's nght (personal right) or a real right?

Ratio decidendi

The test was formulated as follows [At 164]. “One has to look not s0 much to the right,
but to the correlative obligation. if that obligation is a burden upon the land, a
subtraction from the dominium, the corresponding right is reat and registrable:
if it is not such an obligation, but merely an obligation binding on some person or
other, the corresponding right. or nght /in personam. and it cannot as a rule be
registered”.

Finding

Applied to the facts of the case, the first condition curtails the normal entitiement of
co-owners to partition the property when and how they like. This places a burden on
the ownership and therefore constitutes a real right that can be registered. The
second condition is more difficult because it contains an obligation to pay a sum of
money The court held that an obligation to pay money does not normally impose a
real right uniess it takes the form of a duly constituied hypothec. This condition
construtes g creditors right {personal nght}, which, in principle cannot be registerey
However, because of the close connechon between both conditions, the court dacided
that the two shouls be registered as a whole even though the second condition
cregtes a creditor's nght (personaf righty.
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STUDY UNIT 3 {(DEFINITION AND LIMITATION OF OWNERSHIP)

1 GIEN v GIEN

X and Y are seriously affected by the baboons that destroy their meilies X installs an
apparatus to chase away the baboons, on the boundary with his neighbour. The
apparaws makes loud noises at reguiar intervals dunng the day and the night. The
neighbour writes to X and Y fo complain about the noise during the night, but X
ignores the letter and refuses to spezk to his netghbour on the telephone. X and his
neighbour are not on speaking terms because his neighbour seriously msulfed him a
few vears ago.

This case is important because of

(&) The definition of ownership (inherent nature} (pg 43 3G), the court
defined ownership with reference o ite inherent nature as the most
comprehensive real right a person can have {0 a thing. The poind of
departure is that a person can do on his/her thing as that persons pleases.
This apparent freedom is restricted, however, by the law and the rights
of others. Consequently, no owner ever has the unlimited right to
exercise tus/her enttiements in absolute freedom in his/her own discretion.

() Limitation on ownership through neighbour law {the law of nuisance)
(SG pg 49} — the respondent was prohibided by meaans of an interdict from
using an apparatus which, by means of a cracking noise, was intended to
scare away monkeys and baboons from his garden, because of the
nuisance which the cracking souncd caused for the neighbour. >

{c) Remaedies for nuisance (SGpg 80}
« Nuisance in the narrow sense {only infringement of personality) -
interdict’

« Nutsance in the wide sense (actual damage) — damages {(dslict).

2 MALHERBE v CERES MUNICIPALITY (pg 50-51)

Facts

The appellant approached the court for an interdict ordering the respondent to prevent
acormns and leavas of oak traes growing alongside the strest from falling onto his
property.  The appeliant averred that the cak trees constituted 2 nwsance because
the falling oak leaves blocked the gutters of rus buliding. causing rainwater o damage
the walls of the building.

Legal Question

Whiather or not the faling ez
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Ratio decidendi

General : The law expects a degree of tolerance betwesen neighbours in exercising
their entitlements of ownership.

Regarding leaves from trees in the street (pg 51) : The pilanting of cak trees alongside
the streets of towns and cities is considered compatible with the nature and normal
use of streets in the Western Province. [f their lsaves are blown by the wind onto
neighbouring premises, then the owners of those premises must endure them as a
natural result of the normatl use of the street,

Regarding leaves from overhanging branches | The appellant cannot complain about
faliing leaves and acoms from hanging branches if he allows such branches o
protrude onto his property. However, if he chooses to allow the branches to protrude,
he cannot expect his neighbour to clear the leaves from his property. If the appellant
wishes to prevent leaves and acoms from falling onio his property, he must request
the respondent to remove them. If the respondent refuses to remove the branches.
the appellant may either remove them himself or compel the owner to do s by means
of an interdict.

Finding

Appeilant is not entitled to the interdict. The falling leaves did not cause any obvious
damage o the appellant’s building. The damage complained about could have been
avoided by annually spending a small amount of money on the cleaning of the gutters,
it would be reasonable to expect from the appeliant to exercise 3 degree of tolerance
in this regard.

With regard to the overhanging branches, the appellant did not prove that he had
requested the respondent to remove the branches, nor that the respondent refused to
remove the branches or claimed that he had a right to let the branches protrude onto
the appeliant’s iand.

Remedies

Either an interdict or if damage can be proved. a delictual claim for damages.
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1. OCCUPATIO ! APPROPRIATION

R v MAFAHLA (SG pg 61)

S and his friends go for a h:_]nting waekend. S mortally wounds a kudu. The kudu
manages to escape into thick bushes. § gives up the search when it becomes dark.
On his way home from a party, Z, one of the farm labourers, stumbles upon the
wounded kudu. He feiches his fnends and they slaughter the animal and take the
meat to therr respective homes. Zis accused of the theft of the kudu.

The importance of this case :

(a)

(b)

it concerns occupatio {appropriation of wild game) . Appropriation is

anyone (res nullius. for example, a res derelicta), but which is within_the
sphere of law (res in cormmercio) with the intention of becoming iis owner.

The elements of appropriation are :

Control . Physical control is essential for the acquisition of ownership
by rneans of appropriation (cccupatio). The acguirer must oblain
physical control with the necessary intention (that is, the mtention of
becoming the cwnsr). ‘

One should note that the control need not be lawful. If, for exampie, a
person has no right to hunt, either because he has no licence to shoot
certain armmals or where cerfain wild animals are protected by
legislation, he commits a crime if he sheoots such ammals, but he
nevertheless becomes the owner of the dead animals by means of
appropriation (S v Frost; S v Noah 1974 (31 SA 466 (C).

Where wild animals are wounded and actual physical control 15 not
taken, appropriation {(occupatio) does not take place. Therefore, if one
person wounds a wild animal. but anocther person catches it or
discovers the carcass, the latier oblaing ownership.

Thing which does not belong to anyone | Res nulfiius are things that
beiong to no one. Al crealures that are wiid by nature {ammals, birds,
fish ana insects) either in their natural state (before semeoene has taken
controt of them; or when they have reveried to their former wild state
(after having been controlled by a persor are regarded as res nullius.
An exception occurs in the case of tamed animals which are wild by
nature. but are ownad, These remain the property of the owner until
they lose the hapit of retuming. wnen. once again. fhey pecoms res
nufes. ana capable of being acqwred by appropriation



« Note : Domestic animals or wild animals regulated by the Game Theft
Act 105 of 18881 are not res nullius and cannot be acquired in

ownership by appropriation.

RECK v MILLS (SG pg 62)

Facts

Mills was attempting to remove g iarge condenser from the Anfipoiis. a shipwreck,
abandoned by its owners. He tied a rope with a buoy to a large condenser in the
engine room weighing about 63 tones, together with its attachad pipes and contents.
Reck and Hartmann started o cut sections of the condensgr loose to remove and sell
them. Mills wished to stop them with a spoliation remedy and had to prove that he
was in undisturbed physicat control of the thing.

Essence

The acquiring of ownership through appropriation of a res derelictae by control
and the intention of becoming owner (see pg 61 — 62).

Legal Question

To detsrmine whether the first respondent was entitled to the spoliation remedy
{mandament van spolie) or alternatively to an interdict. The tnial court granted the
spoliation order. Reck appeaied against this decision.

Ratic decidendi

(i) According to common faw, ownership of a thing is terminated by means of
derslictio when the owner abandons his property with the intention of no
ionger being the owner.

(i) The spoliation remedy (mandament van spolie) is based on the principle
that the person who has been unlawfully deprnived of his/her control must
be reinstated in his/her original state of control before the merits of the
case can be invesfigated. To succeed with this remedy Mills {spoliatus)
must prove that he had free and undisturbed contro! and that, against his
wish, h=e was uniawfully deprived of such control by the spoliator. There
must be clear proof of control in a physical sense,

{in To succeed with an interdict Mills had io show (a) that he had & clear right
tc the condenser, (b) that he had suffered damage or that he was
threatened by iretrievable damage and (¢} that he had no other affective
{appropriate} remedy at his disposai.

Application of finding on relevant facts

It was common causs betwesan the parlies that the shipwrack was a res dereficta and
therefore & res nufivs The case had © bes deoiasd on g reguirements for
spoliafion. Even IF tne court accepieg the evicence that Mills had ned g buov with 2
rope ¢ the condanser he failed (o prove that he had exercised the regqured contro!
over the condenser o wskiy the spoliation order,



Reck and Hartmann or that their conduct had threatened fo cause him harmmn or that
there was no other appropriate remedy available to him.

The appeal against the decision of the trial court was upheld.

2. ACCESSION OF MOVABLES TO IMMOVABLES (Building)
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MAC DONALD LTD v RADIN NO etc (SG pg 66 and 67)

Facts

S, the lessee of g section of Waterford, decides to build a dairy and stables on this
farm which belongs tc X and Y. S buys all the equipment to build the dairy from the
cooperative, K. The cooperative reserves ownership of the equipment until the final
instalment has been paid, A team of experts working for K instalis the dairy under the
supervision of §. They build the stabies from bricks, on a concrete fioor. They also
install all the pipes and tanks for the proper functioning of the dairy. Two years after S
has started the dairy and before the cooperative has been paid in full, S becomes
insolvent and the trustee of his insolvent estate argues that ali the structures and
equipment are moveable assefs which form part of the insolvent estate. X and Y
claim that as co-owners of the land, they became owners of the structures by means
of accession. and the cooperative ciaims that it remained the owner.

Judgement

The three standards appiied by the courts to determine whether a movable thing is
atlached to an immovable thing by means of accession in such a fashion that it
subseguently becomes part of the immovable thing, with the result that the right of
ownership thereof thereafter vests in the owner of the immovable thing, will now
briefly be discussed under the foltowing headings .

(i nature and purpose of the attached thing

{ii) manner and degree of attachment

(i) intention of the person annexing it {or the intention with which the
attachment was effected or the intention of the owner of the
movable]}.

If the first two criteria are not decisive, the third one is the determining factor.
In the MacDonald case, the third critenon was descnbed as the intention of the
‘person annexing if” and also as “the intention with which it was annexed”.

The judge, however, subsequently stated that one can only look at the intention
of the owner of the movable. In this particular case and in the question the cwner of
the movables was also the annexor. aithough he acted under the supervision of the
non-ownear ‘holder of the land in terms of an instaiment sale.




STANDARD VACUUM REFINING CO v DURBAN CITY COUNCIL (5G pg 67)

Facts

Standard-Vacuum Refining Company operated an oil refinery on its land situated
within the municipal area of Durban City Council. The lalter, when assessing the
appelant's land for rating purposes, took into account the value of certain steei tanks
which were part of the refiner. These tanks were used for storing unfinished and
finished products. The valuators regarded the steel tanks as buildings on the land
and therefore part of the immovable property. Standard-Vacuum Refining Company
objected to the valuation and argued that the tanks were not buildings and therefore
not part of the land. They regarded the tanks as movable things.

Legai Question

Whether the tanks on the Standard-Vacuum's land were attached fo the iand in such
a way as to render them immovable.

Ratio decidendi

The judge held as follows ;| “Indeed as | understand the above quoted authorities, it
would appear that in sach case the object of the enquiry is to enquire whether the
movable has been attached to the iand or other immovable with the intention that it
should remain permanently attached thereto. In order to ascertain whether such is
the intention regard must be had to the following physical features, viz. the
nature of the movable, the method and degree of its attachment o the land or
other immovable, and whether it can be readily removed without injury to itself or to
the land or immovable fo which it is attached. If the nature of the movable is such that
it is readily capable of acceding to the land or other immovabie and is s0 securely
attachad thereto that separation must, of necessity, involve substantial injury. either to
the movable or {o the land or immovable {o which it is aftached, then it must be
inferred that the movable was attached with the intention of permanency, and for that
reason it must be held to have become and be immovable. If, however, an
examination of the physical features produces an equivocal result in the sense
that from an examination of such features, no inference can be drawn that the
attachment was made with an intention of permanency or otherwise, the
intention of the annexor may be decisive.”

The intention of the annexor has to be judged at the time of the attachment. ltis
not necessary in order to prove an intention to attach permanently, fo show that
the person attaching intended the attachment to continue into all eternity.
(Distinguish between a subjective and objective intention:.

Application of finding to relevant facts

By examining their physical features, the court found that the tanks never enjoyed an
mndepaendent existence apart from the land. There was nothing in the nature of the
tanks that rendered them unadaptable to acceding to the land which they did by
sheer weight and method of construction. Even in the absence of evidence as to
the aciua! intention of the annexocr, the above features would be sufficient to
justify an inference that the intention was to atiach the tanks permanentiy
{objective mtention. Thix inference. drawn from the physical features, was,
however, alsc conflrmet by the sublective ntention of the company as

exprassed by itF represemgtive fsubjective intention).




THEATRE INVESTMENTS (PTY} LIMITED v BUTCHER BROTHERS (SG pg 68)

Facts

The original lessors owned ceriain immovable property situate at the comer of Smith
Street and Albany Grove in Durban. A building (comprising a theatre, restaurant and
other accommaodation), which is known as “The Playhouse” stands upon this
property. In terms of a notarial iease agreement entered into on 6 December 1926.
inis property was leased to African Theatres Lid. The original lessors formed the
company Butcher Brothers (Pty) Ltd and transferred the immovable property to it

The original lessee duly erected the theatre and other buildings upon the immovable
property, and such buildings were named "The Playhouse”. The buildings were
solidly constructed and were elaborately finished and omamented in a manner
designed to give the appearance of an early English theatre.

Tne buildings were large, comprising a theatre with 1 762 seats on two levels, a foyer,
gallery, restaurant and other accommodation. The theatre building was equipped with
alf that was necessary for its use as a theatre or cinema and used for the said
purposes ever since. Among the eguipment installed in the building when it was
erected were theatre seats, fitted carpets, lighting and cinema projection equipment,
and air-conditioning equipment with the necessary ancillary fitlings and ducting. The
lease was terminated and the lessee claimed that the theaire seats, fitted carpets,
lighting and cinema projection equipment, as well as the air-condifioning equipment
with the necessary ancillary fittings and ducting remained rmovable and that, as the
owner, it was entitled to remove them from the theatre.

Legal Question

To determine whether Butcher Brothers acquired ownership of the equipment through
attachment to the land.

Ratio decidendi

The court stated that a generally acceptad test to be applied (o determine whether a
movable, which is capable of acceding to an immovable and which has been annexad
thereto. becomes part of that immovabie is to enquire whether the annexor of such
a movable did so with the intention that it should remain permanently annexed
thereto. Evidence as to the annexor's intention can be sought from numerous
sources, inter alia, the annexor's own evidence as to his intention {subjective
inention), the nature of the movable and of the immovable, the manner of
annexation and the cause for and circumstances giving rise to such annexation
{objective intention}. The annexor’s intention is not to be treated as conclusive
evidence thereot bul, should such evidence have been given, it must be weighed
together with the inferences derivable from the other sources of evidence above-
mentioned in order fo determine whatl, in the view of the court, was in fact the
annexor's intention.  In cases where no evidence 15 forthcoming from the annexor. a
court will be constramed 1o determme the issue upon such inferences as may
legitimately be drawn from the sources mentioneq above.

Application of finding fo relevant facts
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theafre in it and that the seats, the emergency lighting and dimmer-board constitute
equipment essential to the effectuation of such a purpose, then it is difficult to avoid
the conclusion that such items of equipment when they were attached fo the building
were intended to remain there indefinitely,

KONSTANZ PROPERTIES v Wm SPILHAUS en KIE (SC pg 68)

Facis

wWm Spithaus sold a number of ioose components of an irrigation system to Pumps for
Africa with the explicit reservation of ownership, until the purchase price was paid in
full. Before the purchase pnce was paid, Pumps for Africa installed the imigation
system on the farm of Konstanz Properties. The latter pald Pumps for Africa. but, in
turn, it failed to pay Wm Spilhaus. Konstanz Properties claimed the pumps and the
connections in the pumphouse. They rely on thelr ownership of the pumps and
connections.

Judgement

(a) The court applied the three requirements as set out in the McDonald case.
(b) The court held that the subjective intention of the owner of the movables
was decisive.

VAN WEZEL v VAN WEZEL'S TRUSTEE (SG pg 66, 69)

Facts

S leases a portion of X and Y's farm for 30 years with an option to renew the lease for
_a further 30 years. He buiids houses for his farm manager and workers on the farm.
When S leased the farm, a dairy had already been erected on it. Next to the dairy he
erected a house, a windmill and a stand. From the windmill a pipe ran to the fank
which steod upon a masonry structure from which pipes led to the house and the tank.
S also erected a cowshed and fence. This was done to facilitate the smooth operation
of the dairy business. After 10 years of successful operation S was declared
insolvent and a trusiee appointed.

Judgement

{a) A clear distinction must be drawn between a situation where the
attachment of the movables had been made by owner of the land. and
where it has been made by a non-owner (a possessor or holder of the
land or lessae).

(b} in this type of situation. the lessee S. has a right to remove improvements
(other than necessary improvements) which can be dismantled without
damage to the property (as long as these improvements are removed
before the termination of the lease).
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STUDY UNIT 5 [DERIVATIVE ACQUISITION OF OWNERSHIP)
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:
{A) THE KEY ELEMENTS WHICH DEFINE DERIVATIVE ACQUISITION
OF QWNERSHIP

THE THING MUST BE A RES IN COMMERCIO

PARTIES MUST HAVE THE CAPACITY TO TRANSFER OWNERSHIP

THE TRANSFEROR MUST BE THE OWNER OR SO AUTHORISED BY THE
OWNER.

See Absa Bank Lid v Jordashe Auto CC {pg 93).

THE PARTIES MUST HAVE THE INTENTIONTO PASS AND RECEIVE
OWNERSHIP.

See Absa Bank Lid v Jordashe Auto CC {pg 83}

See Commissioner of Customs and Excise v Randies Brothers {pg 93)

See Air-Kal (Edms) h/a Merkel Motors v Bodenstein (pg 84)

THERE MUST BE A LEGAL GROUND (HUSTA CAUSA) FOR TRANSFER
OF OWNERSHIP.

Sae Commissioner of Customs and Excise v Randles Brothers {pg 94) which
accepted the ABSTRACT SYSTEM of transfer.

CASH OR CREDIT
in the case of a credit transachon, the parties may also agree that ownership

will not be transferred until the purchase price has been paid in full.  Delivery
is then subject to a suspensive condition and cwnership is only transferred
once the conditions of payment are met. Credit agreements subiect to the
provisions of the Credit Agreements Act 75 of 1980 also fall in this category
and ownership is not transferred until the last instalment has been paid by the
credit buyer to the credit seller. See in this regard /nfo Plus v Scheelke 1998
(A) {pg 95).

METHOD OF TRANSFER (PUBLICITY AGREEMENT)

See Absa Bank Va Bankin v Jordashe Auto {pg 85)

See info Plus v Scheeslke (pg 95,

8. DELIVERY OF MOVABLES

ACTUAL DELIVERY (TRADITIO VERA)
See Grognewald v Van der Merwe (pg 95)

CONSTRUCTIVE DELIVERY {TRADITIO FICTA)

Delivery  with  the lLong Hand (Phvsical contrel passed to
transfereeliraditio longs many)

GROENEWALD v VAN DER MERWE
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Merwe, after inspecting the machine, left it with D upen the understanding that D
should keep it until it was reclaimed and should retain any eamings for himself.

In August 1915, D. being still in possession of the machine, sold it to Groenewald and
again received payment the partes signing a document which contemplated an
immediate delivery of the machine. Groenewald then went with D to the atter's farm
where Groenewald, after inspecting the maching, stated that it was now his threshing
machine. Groenewald further wrote to one W, who was in charge of the machine,
asking him to thresh for him on the same terms as he had done for .

Thereafter Van der Merwe removed the machine from D's farm and Grognewald
threatened to sue him unless D signed a promissory note "as security for the
redelivery of the machine. D signed a note which was never paid and Groenewald.
who had meanwhile attempted to obtain a charge over certain mealie crops belonging
to D, sued Van der Merwe for the recovery of the machine and payment of damages

Judgement

The following requirements define this type of delivery:

+« The intention of the parties to effect delivery in this process must be clear.
Especially in the case of things which can be delivered physically, the intention
of the parties to effect delivery in this way must be clear.

s The thing must be pointed out by the transferor to the transferee in the
presence of the thing.

« The transferee must be enabled to exercise physical control of the thing.
(See also Eskom v Rollomatic Engineering (pg 87)).

» The thing must be identified ciearly and separated (5&e also Eskorm v
Rollomatic Enginesering). .

ESKOM v ROLLOMATIC ENGINEERING (pg 97)

Facts

A mining company had erected certain steel towers according to the specifications of
the appeliant. The towers had been fixed to the land by means of sunken concrete
blocks. The respondent bought the towers from the mining company and it was
agreed that it couid remove them at a later stage. Before the respondent could
remove the towers. the appellant became owner of the land on which the towers were

arected.

Legal Question

Whether or not ownership of the stee! towers was transferred by the mining company
to the responaent by means of delivery with the long hand (fradiic fonga manu)

Ratio decidendi

Tne important quaiilication for daivary with the 1ong hang 1S that the sointng our of the
obiect must place the transferes in g position to exercise phvsical control of the tning
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Finding

Since the respondent couid not prove that he had physical controf of the towers afier
they had been pointed out to nim, delivery with the long hand did not take place.

2.2 DELIVERY WITH THE SHORT HAND (TRANSFEREE ALREADY IN
PHYSICAL CONTROL) (TRADITIO BREVI MANU)

Sae Info Plus v Scheelke {pg 97)

23 CONSTITUTUM POSSESSORIUM (TRANSFERQOR EXERCISES PHYSICAL
CONTROL ON BEHALF OF TRANSFEREE)

The man problem with this kind of transfer is that it allows for ordinary fraud or fraud
in the form of a simuiated contract.

Exampie (Ordinary fraud)

Absa Bank Ltd ¥a Bankfin v Jordashe Auto CC (pg 97).

Facts

Jordashe supplied R Motors with motor vehicles t0 be sold by R Motors. Jordashe
retained ownership of the vehicles until the last instalment had been paid by R Motors
with the explicit agreement that R Motors was not permitied to transfer ownership of
the vehicles without Jordashe’s consent. On inspection of the premises where the
vehicies were displayed, Jordashe's representative established that the vehicles were
registered in the name of R Motors. These registrations were effected by means of
false documents. Unbsknown ic Jordashe. in the meantime R Motors had also
entersd into a Hloor pian agreemeant witlt Absa in terms of which it sold and delivered
{by means of constitutum possessonum) certain vehicles to Absa. As owner of the
vehicles in gquestion, Jordasne wishes to attach them.

Example (Fraud in the form of a simulated contract)

FParhes sometmes conclude a simufated agreement without the intenfion of
transferring ownership, for instance in the case of certain money lending transactions
(granting of credit) f the creditor wishes to estabhsh real security in respect of
movables of the debtor for repayment of the iocan. this can be done by means of
pladge. A pledge in respect of a movabie thing can only bz established by means of
the transfer of the physical control of the thing to the pledges (creditor). However if
an ownar of 8 mevable thing must transfer the thing to the creditor as security for the
loan. the thing is removed from the pledgor's conmol and, in the circumsiances whare
the piedgor wants {o use the thing. this makes a pledgs unprachcal. To avaid this
requirement. the parties often conciude a simulated contract of saie which stipulates
that the owner “sells’ the thing to the credidor for the same amount as that loanad ©
hire The thung iz ther relzased to the "sslier” by the creditor and ownership of the
thirg revens o the "seller as soon as the iocan 18 pad back in full 4l these
transactons mply ‘maf the "sglier” naver losas phvsical control of the thing znd the
paries sllege that ashivery ok place by way of consiivium possassonum  Howsevar,
i the partiss never had the inmtention of transferring :}W%;‘Shlp but used the
wansagtion merely to avord complving witn the reguirements {or pieage.
ownershur will not b ransforred by means o consfitufum pozsessorium (zac
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VASCO DRY CLEANERS v TWYCROSS {(pg 98}

Facts

During 1987 Z sold his dry cleaning business called Vasco Dry Cleaners to X. It was
a term of the contract of sale that, in respect of the dry cieaning machinery included in
the sale, the passing of ownership would be suspended until the purchase price had
been paid in full. At the end of June 1872 the balance siill due o Z was R4 650.00. X
was in financial difficulties and. in order to avoid the repossession of the machinery by
Z, he sought and obtained hinancia! assistance from Twycross, s brother-in-law. X
and Twycross accordingly entered into a written agreement on 28 June 1972 in terms
of which Twycross was 1o pay the balance st due to Z. It was agreed that on such
payment fo Z, ownership of the machinery wouid pass to Twycross, who agreed to
sell the machinery to X for a purchase price of R4 700,00, payable on or before 30
June 1973, 1t was further agreed between X and Twycross that ownership of the
machinery would not pass to X until the purchase price had been paid in full to
Twycross. They agreed that if the purchase price was not paid. Twycross would be
entitied to obtain the return and repossession of the machinery.

in November 1972, X soid the business, including the machinery, to a new owner. In
the deed of sale X warranted that it was the owner of the machinery. The new owner
of Vasco Dry Cieaners was not aware of the contract between Twycross and X. X
failed to pay Twycross the sum of R4 700,00, Twycross wishes to claim the
machinery from the new owner.

Judgement

= This is a fypical example of how constitutum possessofium can be used fo

commi fraud.
« The court will [ook behind the smmuiated contract of saie of ownership to the
true intention of the parties which was to enter info a contract of pledge.

24  ATTORNMENT (PHYSICAL CONTROL IN THE HANDS OF A THIRD
PARTY)

AIR-KEL (EDMS)} v BODENSTEIN (pg 98)

Facts

S had an agreement with K, the cooperative, in terms of which he traded his oid truck
in as part payment for a3 harvester that he bought from K. The fruck was with a panel
beater who had to fix the damage to the truck caused by an accident. S and K
completed change of ownership documents for the truck and K informed the panel
beater that he (K) was the new owner of the fruck.

The pane! beater never declared & willingness to control the truck on behalf of the
new owner. Z. & creditor of S, oblained an executon order against & When the
shernff tried to attach the truck while i was still with the pane! beater, the latter told the
shentf that ¥ had iformed fum tha! K was the new ocwner of the truck. Z disputas this




14

The court decided that, because of the fact that the person in physical control
of the thing had not received any notification from the transferor, but only
received an order from the transferee to hold on his {the transferee’s) behalf,
the reguirements of delivery by attornment had not been met.

The requiremeants of attornment are {pg 88} .

(&) A iriparite agreement between the transferor, the transferee and the third
party holder in terms of which the holder will continue to hold for the
transferee and no jonger for the transferor. Al three parbies therefore
consent to the transfer of ownership.

() The hoider should exercise physical control at the moment of transfer from
the transferor to the transferee (Air-Kel (Edms} Bpk Wa Merkel Motors v
Bodenstein).

The person in physical control must have been in control or had the right to
exarcise control at the time when the transferor and transferee had the
intention 1o transfer ownership — Barclays Wesfern Bank Ltd v Emst 1985

(A).

BARCLAYS WESTERN BANK v ERNST

Facts

S leased a car from a car dealer. The dealer had a discount agreement with a bank.
In terms of the discount agreement, the bank undertook to fake a cession of the rights
contained in the lease agreement and of the ownership when the dealer presented the
bank with the discount agreement. On 21 May 2002 the dealsr handad the car {oc S,
who immediately soid it and delivered it to 2. the relavant lease agreement with S
was submitted to the bank on 26 May 2002 The bank then paid the discounting price
to the dealer and ciaimed the car from Z. The bank ciaimed that it became the owner
of the car by means of attomment.

The controller need not be in control of the thing when he is informed that he must
control on behalf of the transferee, as long as he was int controd at the time when the
change of intention regarding the transfer of ownership from transferor o fransferee
took place.

CALEDON EN SUID-WESTELIKE DISTRIKTE EKSEKUTEURSKAMER v
WENTZEL 1972 (A) (pg 98 99)

Facts

A and B concluded a discounting agreement in terms of which B would seli vehicies
on credit to third parbies and then cede the credit agreements to A and franster
ownership of the vehicles (o A along with cession of the confracts B sold a vehicle o
C oon credit transferrad physical control of the vehicle to £, ceded the credit
agreameant io A and recaivad the fll purchase price from A i tarms of the discounting
agreement A then informec C that ownersnip of the vehicle nad nassed 10 &

T axercisad physical conira! on pehalf of A anc not B, Sefore this notfica:

T nowsver T onad sireay sole ang debvared the vehdle to D ang D

i 44 - porh o prem b g § 5 5 ¥ i = w7 E il
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still been in physical controt of the vehicle. but when A's nofice reached B, he was no
ionger in physical control,

Judgement

In this case. the law reigting to atiomment was altered and a method of
transfar of ownership analogous t© attornment was recognised By ths
method the third party holder makes a prior declaration of intention, to the
effect that he/she will hold the thing on behalf of a fulure transferee to whom
the owner may transfer ownership. This declaration can take place at a stage
when transfer to the fransferee has not vet taken place and may. possibly,
never take place. When transfer eveniually takes place (by means of cession
and nofice {o the transferee), the third party holder may even no longer be in
control of the thing.

The Appeliate Division held in the Caledon case that ownership nevertheless
had passed to the transferee (Calendor) in these circumstances, since the
holder had undertaken at an early stage to hold on behalf of the transferee
when transfer of ownership (by cession} took place from the owner 10 the
transferee. The holder's knowledge of the date of cession (of the nghis in
terms of the contract of sale) is not juridically relevant for the transfer of
ownership. What is relevant is the third party holder’s earlier declaration of will
to hold on behalf of a future transferee (cessionary of the claims in terms of the
discounting agreement).

The effect of the decision is that the Appellate Division has acknowledged a
new form of delivery in addition to the acknowledged forms. [t heid that a
holder's mere declaration of will to hold in future on behalf of a new fransferee
causes ownership 10 pass on the daie on which the transferor cedes his rights
to the acquirer and notifies the third party"holder of the cession.
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STUDY UNIT 5 (PROTECTION OF OWNERSHIP)

1 THE REI VINDICATIO (authority Chetty v Naidoo)

The elements of a e/ vindicatio are ;

claim hisfher thing from whoever is in_control of it without the oqwner's
permission or consent. it may be instituied in regard to movable or immaovable
things  In the latter situation the remedy takes the form of an sviction order.

{See Chetty v Naidoo, pg 109}, The owner must prove ha/she is the owner,

+  The thing must still exist and must be identifiable.

+ The thing may be recovered from any party who is in control of it. (See Chetty
v Naidoo pg 110). However. if the 3" party has a legal right (ie lease, HP or
other contractual right} to the thing, then the owner cannot vindicate it.

Therefore the ref vindicatic may be instituied against any party who is in
control of the thing when the achon is instituted. However, whers a defendant
can show that he/she has a right to the thing, the statement in Chetty v
Naidoo {1974 (3) SA 13 (A} 20C) is pertinent:
“[it follows that no other person may withhold it from the owner
untess he is vested with some night enforceable against the owner
{eg. a right of retention or a contractual right)”.

2. RESTRICTIONS ON THE APPLICATION OF THE REI VINDICATIO (pg. 110)

= Sais in execution
» Statutory limitation on eviction
+ [stoppel

QUENTY'S MOTORS v STANDARD CREDIT CORP

Facts

The claimant Q. a car dealer from Pretoria. providad L. a second-hand car dealer
doing business in Durban, with two motor cars for sale on the explicit condition that
ownership would not be transferred until the full purchase price had been paidto Q. L
needed a credit facility and approached S for credit. S was prepared 1o provide credit
to L on condition that L funushed real secunity to S L concluded an agresment with
tne defendant, S, in terms of which the vehicles were sold 1o S and immediately resocid
it to L interms of a so-cailed floor plan agreament At no time did eithar L or S intend
inat the vehicles shouid be removed from the physical conirol of L at his business
orgmises. | further agreed that the re-sold vehicles would be held by hum on behalf of
S urtdil the full purchase price had besn paid 1o & by L. L disappsared and
supsequently his esiate was seguestrated without the purchase phce bemg paid 16 3



Judgement (8G pg 111).

The slements of estoppe! are .

s Representation
s Fault

Detriment
¢ Causal slement.

L

INTERDICT
SETLOGELO v SETLOGELO (pg 112}

racts

X and Y are owners of Waterford. 3, ther son, leases a portion of the farm for
grazing purposes. X starts to plough on a section of their farm to which S is entied in
terms of the lease contract. S requests X to stop the ploughing on that portion of the
farm. X refuses,

Judgement

The decision is important for its authontative formulation of the requirements for an
interdict :

{a) A clear right
{b) Injury actually commitied or reasonably apprehendad
{c) The absence of similar protection by any other ordinary remedy.

it #lustrates the fact that the lawiul occupation of land constitutes a clear right for
purposes of this remedy and that ownership is not required.
(See Gien v Gien: Malherbe v Ceres Municipality).

4 CONDICTIO FURTIUA (pg 112)
(CLIFFORD v FARINHA)

Facts

The piamniiff, C, ieased a car from a bark and was responsibie for any damage o if, as
well as the purchase price if it were sitolen  in his absence, the defendant F has
‘borrewed” and used the car with C's knowledge or permission. and while F was using
it, the car was stolen. F was not negligent.

Judgemernt

A number of options were considered In the decision :

fa) T cannat claim the car from F owith the s/ vindisatio, as C was not the
aw' er and F was not in control of the car.
(o G cannot institute the goffon ad exnibendurm agamst F.osince F did not

fransfer contro! of he car volunianly, neither did she nave faull dnient or
neghgence with regard {o the theft

ol C cannot claim damages from F with the achon jegs Sguiliae. because +
nac no faul weth regarg 1o the theh

e Tne court SIS D IOTSIGET INE SnoRsnsy romsch DUS o sb o pronsomny 1
WO NG NEvs U7 TET W T SUET O TTOUDT OME Zol o mrtwE Bl

wd
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required elements. F could probably succeed with the defence of
impossibility. since she was In no position to restore centrol of the car.

(&) The case was decided on the basis of the condictio furtiva, with which an
owner can recover the monetary value of his property from a thief who is
unabie to retum the property. In this case it was decided that the lessee C
could also use the condictio against F.

{f] The possessory action was not considered, but C could probably have
such an action against . to recover the value of the property. C could
prove that F has commitied spoliation, and could also prove that he had 2
sfronger right to control the thing. F s nght to control the thing is much
‘weaker, and F was also responsible for the unlawful removal of the thing
from C's control. C can also prove all the requirements for delictual

damage.

SUMMARY OF CLIFFORD v FARINHA

Facts

In terms of the lease agreement entered into between the plaintiff and a bank, the
plaintiff accepted full nsk for loss or damage to the rented car  While the piaintiff was
on vacation, the defendant, without tr~> paintiffs permission, drove the car 1o a
shopping centre. When she returned from her shopping. the car was stolen. The
plaintiff instituted an action against the defendant for recovery of damages

| egal Question

Whether or not the applicant can succeed with the condictic furtiva.

Ratio decidendi

The basis of the defendant’s hability is that she. having wrongfully and intentionally
withdrawn possession of the vehicle from the plaintiff and appropriategd such
possession and use o herself. incurred the risk of the vehicle being lost through a
cause not attributable to her fault. There is direct authonty for the basis of ability
Voe!. dealing with tne condictio furtiva. states

“Moreover the action for the recover of stoien property s a personal action
Not merely was it brought to mest the personat case of wrongdoing. but rather
was it granted and did it anse from and depend upon the acfual infamous
wrongdoing of theft. On the side of the plaintiif it 1s an achon for the recovery
of property. On the side of the defendant, it is penal, insofar as judagement 1s
given against the person sued in this action though nothing has reached his
hands out of the property stoler or it has perished by accident ¥ seems that
he whe onginglly handiea the propenty against the will of the owner s aiways
in defaull \n regard to the restoratior of a thing which he ought never i have
removed” [At 321]

The rule fur semper in mors and the liability of the thief for accidental loss or
damage. applied not oniy to the thiel who appropriate the res itself. but also to
the person who - such as the present defendant —~ marely wrongfully withdraws
z thing from the possession o' another and uses it while mtending to restore
possession after the use thereo!, Wher regsrt iz nac to he rabe for the rule 7o

ST T TS B3 INOICAIRT 2D0vE MIBIE 1T N0 rE2ser v excluds & persor i oing

1 Ta TalA I s Vol AT TAER T Vs e Sy T e 1 [ et S Y
DO, O WE ORTonGgnt 7Tor Ihy orergpsth o7
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Voet expressly states that the condictio furtiva applies in such circumstances

“Whether the theft wreaked was one of proprietorship or one of use or
possession ... makes no difference io the possibility of this action being
available” [At 322]

it must therefore ... be concluded that the condictio furtiva is, in our iaw, a remedy not
restricted to owners only . . [At 324]

Finding

Damages as a result of loss of damage were awarded against the defendant. The
decision indicates that this remedy is not mited 1o the owner, but can also be
instituted by someone who 1s not the owner, but who has a positive or negative
mterest in the property or its value, such as a lessee who bears the risk for its loss.
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3 STUDY UNIT 7 {CO-OWNERSHIP)

ERASMUS v AFRIKANDER PROPRIETARY MINES (5G pg 124}

Facts

Erasmus (the applicant} is the holder. under a deed of cession of mineral nghts, of an
undivided 1/520" share in the mineral rights in respect of the farm “Brakfontein”. He
applied for an interdict restricting Afrikander Proprietary Mines (the respondent) from
exarcising his mining rights. The respondent, which is a wholly owned subsidiary of
the General Mining and Finance Company, is the registered holder of an undivided
519/520™ share of the coal rights on "Brakfonfein”. The respondent is also the
registered holder of all the coal nghts on the adjoining farm “Haverkiip” on which its
Delmas Colliery is established.

The application was precipitated by a letter, dated 15 April 1875, from the
respondernt’s attormneys to the applicant. In this ietter apphcant was approached for a
division of his undivided share in terms of a notarial agreement in view of the fact that
nhe had refused permission fo the respondent to continue with its minmng operations on
“Brakfontein”

The applicant's attitude i this matter is that as long as he is the holder of an
undivided 1/520™ share in the mineral rights. which include the coal rights on
“Brakfontein®, the respondent is not entitied fo take any steps whatever for the
expioitation of the coal rights on the farm, unless it has authority from the applicant to
do so. The applicant also contendad that he would suffer ireparable prejudice should
the respondent commence its miming operations on Brakfonfein, because the
respondent would then be mining and remaving coal from property in respect of which
the apphcant is the holder of an undivided share in the mineral rights. The
respondent, so it was contended would thereby, in effect. be depleting the applicant’s
minerai rights in the property.

Judyement

(&) Use of property as co-owner | Every co-owner is enttled to reasonable
use consistent with their undivided share of the property.

(b} in the event of any dispuie about the conduct of a co-owner anc the
manner in which he has made use of the jont property, the courf wouid
have to consider wnether the conduct complained of constitutes an
unreasonable user, inconsistent with the user to which the property
was destined and o the detriment of the rights of the other co-owner,
and, uniess a co-owner's use of the property can be so described,
interdict proceedings against him will not succeed.

PRETORIUS v NEFDT AND GLAS (SG pg 124, 125

& rEQISIErEC Oowng O the ofhg wndwides
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children of Pretorius and Glas quarried and burned lime in kilns which they had
erected upon the farm, not far from the boundary of an adjoiming property.
“Kalkheuvel’. They had made a road leading from this spot to the market or, at any
rate, improved an existing track sc as to make ¢ suitable for transport. Nefdt, a son-
in-law of Glas's. having required rights to lime on the adjoining farm of "Kalkheuvel”,
began transporting his fime. with the consent of Glas, through the farm. "Leeuwkloof,
along the road used by those quarrying lime upon “Leesuwkloof’. Pretorius objected to
this. Negotigtions aimed at giving Nefdt a nght of passage began. but they fell
through. It is alleged that a contract was then concluded between Glas and Nefdt, by
which Glas undertook to transport the lime o the markst on behaif of Nefdt and for
that purpose used the road across “Leeuidoof .

i

Judgement

{a) Every free co-owner can use the thing in proportion to this/her undivided
share in the ownership, provided that the use is reasonable. A free co-
owner cannot use the thing as though he/she were its sole owner

{b) A co-owner can use an interdict to prohibit another co-owner from making
unreasonable use of the property. All the reguirements for an interdict
must be proved.

(c) Remedies for unreasonable use : (1) Damage or division of profit, (2)
nterdict; (3) subdiviston.



STUDY UNIT 8 (POSSESSION AND HOLDERSHIP)

NIENABER v STUCKEY (3G pg. 130, 13%)

Facts

in September S applies for the spoliation remedy against X and Y. who have locked
the gate that gives him access to their farm. thereby effectively debarring S from
access to his farming implements. S had left these on the farm after having harvested
the crop in July. Since July neither he nor his labourers have set foot on the land. X
and Y argue that he has not been in control of the implements since July and that he
is therefore not entitled {0 succeed with his application.

Judgemernt

{a) The physical element of control is determined by (pg. 130}

« Physical control is a factual condition. A controller must have actuat
control.

» Sometimes it is not possible to have direct physical control over a
thing, in which case indirect control is possible.

« The requirements for physical control are appiied more strictly where
the acquisition of physical control is concerned than in the case of the
continued existence or retention of control. Before a buyer can
establish physical conirol over the thing he/she boughi, hel/she will
need to gain direct physical controt of the thing. Hefshe can, however
then retain control over the thing by means of indirect conirol, for
axample, simply by locking it in his/her cupboard.

« Physical control need not be exercised personally, but may be
exercised by a person on behalf of ancther person,

= Physical control need not be continuous. A farmer retains physical
control over those parts of his farm that he seldom visiis. and & person
who leaves her car, locked, in & parking area while she does her
shopping still has physical control over it An important criterion in this
regard is whethear the controller is able to regain physical control at any
time.

» Physical control need not be comprehensive

« The degree of physical control is greatsr for movables thar for
immovabie things.

{by The mental element of control (pg. 131 132)

« The intention to control as owner, or as bonz fide possasser. oF as
maig fide possessor.

= The Intention to conwol for one’s own benefit. while recognising the
ownership right of someone eise.

SCHOLT v FAIFER

“agts

Topulas & gawy for I I -efuses o opeay T Ihe agreed amount or ihe dus date  r
Decemper ©ooors the parvsily compieted nulidins 10 eswmbhsk 2 suntisTs bep over the
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property. At the beginning of February the following year. Z takes control of the
building. S appiies to the court for restoration of his control

Judgement

Note this judgement contans all the elements mentioned in the Nienaber case.
S v BRICK (sg P 134)
Facis

S opens his mail and finds pornographic material in it. He decides to take i to the
police the next day on his way o work. In the meantime. he hides it high up in a
cupboard in his bedroom so that his wife and children will not see it. That night the
police raid his house and discover the pornographic material. S is charged with the
“possession” of pornographic material in terms of the Indecent or Obscene
Photographic Matter Act 37 of 1967 which prohibits such possession. S argues that
he did not pogsess the material, as he did not intend keeping it.

Legal Question

What is the meaning of the term “possession” in the statuta?

Ratio decidendi

The precise meaning fo be assigned to the word “possession” occurring in a penal
statute is often a matier of considerable difficulty. The difficulty may sometimes be
iessened if the word i1s used in association with “custody”™  In the ulimaie analysis.
however, the decision vitally depends upon the intention of the Legisltaiure as
reflected in the context of the particular statutory enactmeant concemed.

In terms of the statute, the offence is committed by any person who “"has in his
possession” any indecent or chsceng photographic matter.  Having regard 1o the
obvious objective of the Acl, the court held that witting physical detention, custody of
control of such matier is penalised. Once it is shown that the holder was aware of the
existence of such photographic matter in his detention, custody or confrol. it is not
essential for a conviction under the Act that the State should prove that the holder
intended fo exercise controf over the photographic matter in guestion for his own
purpose or benefit.

Application of finding {o the relevant facts

The accused was found guilty but the fact that he intended to turn the matenal over to
the police was regarded as a mitigating circumstance entitiing him fo a lesser fine.
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i STUDY UNIT § (PROTECTION OF POSSESSION AND HOLDERSHIP)
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NINC BONING v DE LANGE (3G pg 142!

Facts

Z ieases a bifliard room in Newtowri from 3. in terms of the lsase agreement. Z is not
allowed o serve alcohol on the premises or stay open after 12 at night. S and Z msert
& term m the agreement entiting S 0 take controt of the premises if Z contravenes
any of the terms of the leasae  Z serves alcohol to his friends and holds rowdy parties
until sunnse. The neighbours complain to & S removes the focks from the buiding
and fits new locks. He locks all entrances o the premises and effectively debars 2
from using or entering the premises. Z applies for a spoliation order,

Judgement

{a) This is regarded as the classic and most important decision
regarding the spofiation remedy, and it coniains the most imporiant
poirts to note with regard 1o this remedy -
¢« A remedy exists and is grantied as a matter of tegal policy, based upon

the principle that no-one is allowed to take the law into her own hands
or to act a&s wdge in her own case,

= Because of the policy underiying the remedy it s applied summarily,
regardless of the merits of the parties” claims to the thing in question;

+ Spoliation need not be accompanied by violenca. fraud or steailth to
qualify for this purpose; )

e The fact that the applicant's own control of the property was illegal or
unlawful is of no concemn since the court does not investigate the
merits of the parties’ claims to the property,

¢ An agreement purporting to aliow a party to a contract to commit acts
of spoliation is against public policy and therefoie void.

{b) Yeko v Qana - Contans a similar judgement to Nino Benino and sets out
the requirements for a spoliatton remedy which are .

* Proof that the appiicant was in peaceful and undisturbed control of
the property

» Proof that the respondent took or destroyed that contro! by means of
unfawful self-help or spoliation.

ZULL v MINISTER OF WORKS. KWA-ZULU

Facts

The applicant was a senior onnce in the royal Zulu family and lived in a private house
near the rova! resigence  YWhner e roval residence was bult, the applhicant nsiafiec a
WEIET pIps 10 provide wate from the rova house to s own house  This was done at
his own cest bul i consultabor with the relevant autnonues  He was aliowsd 1o graw
Water free oF cnarge from s pipg as long as surplus water was availabe put when
e Wae supDy becams nsufficens the wats: _uoa!; 2 ine Dipe was ermnated by
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Judgement (quasi-control)

{a) The corporeal element of control often causes confusion with regard {o
cases where so-called guass control of Incorporeals {or rights) is
concerned.

{b} The facts are typical of cases where so-callad guasi control of a right is
concernad : the control in question is the kind of control usually associated
wity the exercise of a right such as 2 servitude Betause of the fact that
rights are not investigated in a spoliation case, the question arises what
form the control shouid fake in these cases.

{c) In the Zufu case. the matter was initially approached correctly © The court
stated that the applicant must prove the existence of control by proof of
acts which, if they were conducted lawfully, would constitute the exercise
of a right of servitude. The question is not whether there was such a right,
but simply whether there 1s proof of the acts usually associated with such a
right. In this case, it means that the applicant did not have to prove a
right to use the water, but simply that he, in fact, used the water from
the pipeline. However, in its application of this principle, the court is not
quite consistent, and eventually it seems that the application was denied
because the applicant did not have the right to use the water. If the
principle was applied correctly, the fact that the water was actually used
should have been decisive,

RIKHOTSO v NORTHCLIFF CERAMICS (PTY) LTD (SG pg 143)

Facts

A number of dwellings were erected on land belonging to Northcliff Ceramics
(respondent) without the latter's consent.  The - unsuthorsed dwellings were
demolished by the respondent and the materials with which certain of the dwellings
had been constructed were burnt. Rikhotso (applicant} applied for a spoliation order
on behalf of the occupants who had been dispossessed of their awellings by the
respondent.

JUDGEMENT (THE DEFENCE OF IMPOSSIBILITY}

E) The court decided that the defence of impossibility must succeed when
sguatters’ huts were compieiely destroyed by fire, and that replacement
cannot be effected by the spoliation remedy in such 2 case. However. in
lerse Trogg CC v Sulra Trading CC 18687 (C: it was confirmed that the
rebuilding of a wall that had been demolished could form part of a
spoliation order. aven though scme repiacement maierials might be
reguired.

{b; The court emphas:ised the inharent naturs of the spohation remedy. that1s.
the fact that it s aimed a2t restorafion. and refused such an crder The
court argued that i the materials were destroved. restoration is impossible
and the spokauen remedy 15 not e applcable one. In suzh
croumsiances a2 celictus! Clarm Tor damageas 15 the appropnate remedy
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IERSE TROGG CC v SULRA TRADING CC (5G 143)

Facts

Applicarnt {lerse Trogg CC) brought an urgent applicant against both respondents
(Sulra Trading CC as purchaser of the property [first respondent] and the demoiition
corporation {second respondent] for a spoliation order.  What applicant wanted was
the restoration of a structure comprising a storeroom on first respondent’s property in
Fish Hoek. Applicant alleged that it was in possession (control) of this room which it
had used as a storeroom until 68:30 am on 18 Apnl 1997

The background to this matter is that first respondent had launched ejectment
proceedings against apphcant on 2 April 2897,

The ejectment proceedings, which have been opposed by applicant. are pending in
the Simonstown Magistrate's Court. On 18 April 1897 at 08:30 am, appficant noticed
that employees of second respondent had commenced knocking holes into the
extemal walls of the storeroom. Attorneys on both sides were immediately engaged.
Mot much Iaster, applicant notice that the workmen were completing demoilition of the
external walls of the storeroom. Applicant points out that he is unable 1o secure any
of his property in the room in its present state.

Judgement

(a) it was held that restoration may be ordered where it can be effected with
materials of a similar nature o the materials which had been destroyed.

(b} The court held that 2 spoliation order can be granted where the property
has not been enfirely destroyed. The court may grant an order for the
rebuilding of & wall and & degres of substitution of the building materiais-




STUDY UNIT 10 {LIMITED REAL RIGHTS SERVITUDE)

WILLOUGHBY'S CONSOLIDATED CO LTD v COPTHALL STORESLTD

Facts

S transferred an exclusive right to trade on a certain pece of land to Z. Z transferred
this right to his son, Zz. The right was not registered in favour of Z. 5 sold his farm to
X. X argues that Zz is not entitled to trade on that piece of land. but Zz insists that he
acquired that right from his father, Z.

Judgement
(a)The decision set out the basic characteristics of a personal servitude |

(b}

(©
(d}

{e)

A personal servitude {once properly constituted) is a real right, but it
serves a specific person and is therefore not capabie of being
transferred to another. The decision therefore proceeds on the basis that,
aven if the nght in question were a real right, it could not have been acquired
by the defendant since it would have been a personal servitude, and incapable
of being sold or transferred to someone else,

The main point of importance is that even personal servifudes {once properly
constituted) constitute real rights and not personal rights.

Significant differences exist between personal and land (praedial} servitudes.

A land serviiude lasts indefinitely, while & personal servitude (which is not

transferable) is granted for a specific period, usually a person’s lifetime (or

100 years{SG pg 155);

A land servitude must enhance the use and enjoyment (utilitas) of the

dominant servitude {SG pg 156). )

The decision sets out the main principles governing the enforcement of

servitudes, both praedial and personafl .

- A servitude may be acquired by agreement:

- Such an agreement is binding upon the parties, but it does not
constituie a servitude (which is a real right) yet,

. ~or the vesting of a real right to land registration is required.

- The gquestion whether a specific servitude is real or personal In nature
depends upon the intention of the parties creabtng i, determined from
the terms of the contract in the light of the relevant circumstances.

Remedes * If someone claims servitude rights over a property, the property
owner may apply to court for 2 declaratory order. togethser with & mandatory or
prehibitory interdict (SG pg 163,

o

DE KOQCK v HANEL (SG 157)

Facts

S (the apphcant; applies for a declaratory orger to the effect that e servitude of rignt of
way recorded in the title geads of a property owned by x and Y (first and second

respondants did nol conter any nante of SerVUSE OVEr Nig proparty

.
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2rviiuds

was oragied o 18983 and Doth the dommant and the servien IBnsmems wore
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therefore required to interpret ity in the second place, that the effect of the subdivision
had been fo place an excessive burden on the servient tenements; and lastly. that the
utilitas of the servilude had ceased fo exist as far as X and Y (the first and second
respondents) were concerned. The latter argument was based on the fact that the
servitude was granted to afford access to another road, a purpose for which it was no
longer used.

Judgement

{a) A praedial {land} servitude burdens the whole of the servient tenement.

{by I the dominant tenement is subdivided, a servitude remains vested in each
subdivision of the original dominant tenement, provided the burden on
the servient tenement is not increased. Mere subdivision does not
entail an increasing burden on the servient tenements.

{<) The same principle applies o the subdivision of the servient fenement,
axcept where the servitude is demarcated and applies to a particular part
of the tenement only {(ie such as a right of way}. Those subdivisions which
are not crossed by the right of way are exempt from the servitude in the
case of subdivision.

VAN RENSBURG v COETZEE (SG pg 158)

Facts

Z allows S to use a road over his farm o the national road to which S had no direct
access. After some months, Z informs S that he can no longer use the road. S
approaches a neighbour who allows S to use the road over his farm. After a while, he
alsc informs S that he can no longer use the road. S approaches the court and
applies for a way of necessity over Z's farm. i

Judgement (way of necessity)

The following guidelines were iaid down by the court for a successful application for a
way of necessity :

« The particulars of claim must allege the particular necessity, as well as the
reason why the way of necessity must cross the defendant's land (for
example. that the defendant’s land is situated between the applicant's iand
and the nearest public road).

« The width of the road claimed must be stated as well as the grounds upon
which that claim is founded.

» A particular route should be indicated for the court’s consideraton as the most
suitable.

= A parficular amount as compensation should be offered for the court's
consideration.

+«  This jucgement confirmed in Sanders NO v Edwards NO.
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GRANT v STONESTREET {SG pg 162)

Facts

S has entered into an agreement with Q and R in terms of which they have given him
the right to use the road over their farm to “Waterford™. This agreement is in writing,
but not registered  Q and R sell the farm and the new owner. who knows about the
servitude agreement, refuses to aliow S to use the road.

Judgement (Doctrine of knowledge)

{a) Doctrine of knowiedge means that whers a successorin-dile has
knowledge of the agreement (i2 which contraciually created the servitude)
between the previous owner and the servitude holder, then the successor-
in-title is bound by that agreement.

{b} The court decided |
« The unregistered servitudal agreement is enforceable only between the

contracting parties.

» Because the successor in titie to the contracting owner of farm B had
no knowladge of the agreement, it is not enforceable against him. If he
had had knowiedge, it would have been enforceable aganst um m
terms of the doctrine of knowledge,

¢ The next successor in tile of farm B did have knowiedge of the
agreement and, consaquently, it is enforceable against him because of
the doctrine of knowledge. The agreement was not terminated
because of the previous owner of B's lack of knowladge of the
agreement.

« The doctrine of knowledge will only be applicable if the contracting
parties intended to bind their successors in ile.

(c) See also Wahloc Sand Bpk v Trusfees, Hambly Farier Trust.

BRINK v VAN NIEKERK AND ANOTHER

Facts

S has a registered right of way over Q and R’s farm. S aliows Z. his neighbour, to use
this road to access the main road. Q and R request Z orally and in writing net to use
the road. They indicate tc him that the servitude is avaiiable to 8 only. Z ignores their
requests and persists in using the road. Q and R also ask S tc revoke his permission
to 2. S and Z refuse to cooperate.

Judgement

{a) The serviude holder must exercise the nght of servitude in a reasonabile
manner (civifiter modo).

(b} it has been pointed out by commentators that the general requiremeant that
the older of a servitude must exercise that zervitude reasonably (civiliter
modo} implies that the servitude hoider should not place & greater
purden upon the servient enement and its owner than is reasonably
naecessary. anc i sgems ciear that the granung of pemission 1o owners of
otner farms t© use the nght of way doss DTING 300w & greasy Durgen upon

servient enement  The fact © hat e serviude grants & rasncec
bmiteo nghn o the noiger of Ine serviwigs sidner o ner personal canaciy

SIEmen

g
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entitlement to permit others or owners of other farms to use that right of
way - in doing so. she automatically exceeds the limits of her limited real
right and thereby places & more onerous burden upon the servient
tenement and its owner.

STUDY UNIT 11 (REAL SECURITY &

THIENHAUS v METJE AND ZIEGLER (SG pg 174)

Facts

S registers a mortgage bond over his farm in favour of Z, {o cover a debt cowed o Z by
the S company. Due to a slip of the pen by the conveyancing attomey, the debtor
was described on the mortgage bond as “S” and not "S Company”. S becomes
insolvent and the frustees argues that the morigage is invalid and that Z is only a
concurrent creditor.

Judgement (Principal debt)

(a) All real security rights are accessory in nature and dependant on the
existence of a principal debt.

{b) A real security right ceases tc exist only if the principal debt is
extinguished. Where the principal debt is discharged. then the securty
right is extinguished by operation of law.

OSRY v HIRSCH, LOUBSER (SG pg 176}

Facts

S hands ostrich feathers to Z to selt on his behalf. Z is unable to sell all the feathers.
Z advances a large sum of money to S and agrees that he will try to seil the feathers,
if necessary at a public auction. The feathers will serve as a pledge object for
repayment of the money advanced to 3. Z selis the feathers at a public auction and
buys them at & very low price  $ argues that this sale is invalid since it was executed
iy ferms of an invalid summary execution clause.

Judgement (Plaedge)

Summary execution (execution with out a court order — parafe executie)

The pledgor and pledgee may agree that in case of default payment. the pledges
may sel the thing without an executicn order from the court. Such a clause 15 vaid
and, should such a sale take place. the pledges must seil the thing at a pubkc auction
to the highest bidder (Contract Forwarding (Ffy) Ltd v Cherterfin (Pty} L)),

MAPENDUKA v ASHINGTON (SCR pg 176)

Facrs
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terms of the written agreement between himself and S. Two years later, S tenders
R8000 as payment of the outstanding debt He also claims his animals back, or
R12000 as damages in lieu of the animals.

Judgement (Pledge)

{(a) The clause that the pledgee may keep the thing if the pledgor should fail to
pay his/her debt is invalid (a pactum commissorium is invalid).

(o) A clause that the pledgse may buy the thing at a specific price 1s restricted
to the situation where the agreament was made after the debt had become
due or. where the agreement preceded the due date only i the pledgor at
the time of non-payment was prepared to part with ownership of the thing
at the agreed pnice.
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QUESTION 1 T N O A R

o

Study the following court decisions and, in not more than 250 words each. pive brief summarnes of the
fzg:ts the legal problem, the, reason for the decision and the decision of the court

a Ex parte (& ela’enhuys‘{ 926 OPD 155 (5)
{b) Matherbe v Ceres Municipality 1951 4 SA 510 (A) (51
( ' Standard-Vacuum Refiring Co of SA (Pry) Lid v Durban City Councii 1961 2 SA 669 (A)(5)
(§)  Eskom v Rollomanc Engineering (Edms) Bpk 1992 2 SA 725 (A) (%
(Y Chfford v Farinha 1988 4 SA 315 (W) {5
) R , [25]
QUESTION 2 Lot ad o Gty

\ Py L N S i

(a)  Define , LA

thing YO -
ownership é’*"?«ié L (Q v (ffih) (s
delivery with the long hand LD(‘iE ( Geseng \urJ o v Van d{w Wevwel( (4
(b} State the requirements for a successful claim for acquisition by means of occupation
b ) (3
(c) Name the tvpe of nght which s relevant i a share block scheme »33.5 (1
td) Name two statutes dealing with issues related to securitv of land teaure NS P2
{e) Give one examples for each of the following djd‘ '?‘N
divisible thing
consumabie thing 2 =
non-fungible thing ~t 7T DN
immavgble thing
negotiable thing 5\3 7 (5
‘ |25
QUESTION 3
fa) RBretly distingaish between ]
rights ard an enutlements A oo - , _ =5
fres co-ownership and bound common ”}Vu"“szf'hh‘ﬂ SIREIUR S #E5 l{\- 4o oo =
original and derivative methods of acquisition of ownershir 0 b5 b, el ey (4
(b Brieflv expiain the ditfferent tests which are d;‘sm ad m oorder f0 deiernane whether o _'L:,;':f:‘zg
right 15 a teal or & creditor sneht PR AY (e PR R TC TR k B
tlrt Narne and nrieflv discuss vaoe statuiony hmitanons on o ~!‘;ﬁ; .
AN P -
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{d} Briefly explain the consequences of the causal and abstract systems of transfer of ownership
(5)
{25]
QUESTION 4 ‘ b
(WWSANCE J phHA-5 [ S ievt + Molherbe ~
(a) X and Y are seriously affected by the baboons that destroy their mealies X installs an apparatus

e pqL;Ciqb jto chase away the baboons on the boundary with his neighbour The apparatus makes joud

{bj
:PK {-;(‘})

)
!P?\QQ

{d)

noises at regular intervals during the day and the night The neighbour writes to X and Y to
compiain about the noise during the night, but X 1gnores this and refuses to speak teo his
neighbour on the telephone. X and his neighbour are not on speaking terms because his
neighbour seriously insulted bim a few years ago The neighbour approaches you for iegal
advice Advise him fully with reference to authornty. (8)

S sows mealies on the land he leases from his parents (X and Y). Before he can reap the crops,
the term of hus lease expires and his parents do not renew the ieasc X and Y reap the mealies
and sell them S claims the proceeds. Will he be successful”? Substantiate vour answer fullv (3)
[P lomtivie a Sewvrd
X and Y purchase thewr farm unplements in terms of a credit agreement, from the cooperative,
K K reserves ownership until X and Y have paid the final instalment X and Y pav a fairly high
rate of interest to the cooperative and Q, X5 father-in-law undertakes to pay the full amount te
the cooperattive X and Y can then repay the money in instalments to him The cooperative
transfers ownership to @ Which form of transfer of ownership is applicable here” Indicate how
1t operates. (8
A rown e ~

Q is the owner of a car, T, a thief, steals the car Z borrows the car, drives through a red traffic
light and causes an accident The car is senousiy damaged. but will he able to be repaired at 2
high cost. Advise O fully as to his legal position (4}

f ) [25]

TOTAL — 5°° p%g@qu N |100]
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ASSIGNMENT 62

QUESTION 1

Study the following court decisions and give brief summaries of the facts, the legal issue, the reason
for the decision and the finding of the court in not more than 250 words each.
a) Setlogrelo v Setlogelo 1914 AD 221 8)

Grant v Stonestree! 1968 4 SA 1 (A) . {5)
\(c)\‘i Buzzard Flectrical (Pty) Lid v 158 Jan Smuts Avenue Investments (i 1id 1996 4 SA 10 4\)

%} Van Renshurg v Coetzee 1979 4 SA 655 (A) ﬁ)
K )\ Nino Bonmo v De Lange 1906 TS 126 (5)
— 125]

QUESTION 2

(a) Define
(1)  control (3)
{if) possession (2)
(in) praedial servitude (5
(b) Name
(1)  the forms of real security rights feiy
{ii)  the three main aspects ofland reform as indicated in the Reconstrucuion and Developnient
. Programme . (3)
{(c) Give three examples of personal servitudes {3;,
(d) Mention the circumstances under which the movabies of third parties will be subject to the
lessor’s tacit hypothec. (4)
(e) Is a personal servitude a reai right” i)
[25]
QUESTION 3
{a) Name the different methods of termmation o) possession and holdership 17y
{(b) How is the criterton of reasonabieness apphed e the case of servitudes” 4
() How 1s a rght of mortgape termimated” ,f"?';
{d) How does the Constiiuetion of the Repubiic of South Africa 106 of 1950 accommndate
customarny jsw” ‘5
(e What makes muneral nizhts unigue” 7
|25]
QUESTION 4
i S leases 100 moreen from hee parent N o Y o soaemn poopones The conirac o leaee

snvalid and 5 s unaware of this unttl D at orne niorms mm af s He neverineios Lonimues

as if the contract of leuse 1s valid & covsnatintern X ana Y

(17 What s ihe POSILIC & ol S with pe2ar Too i et here e beanic ma e o e i
Carntract of lease and wry poL

bl o~
o Lo .

[ R 51




(b)

(d)

(e}

' ] r
ma‘m C\AE tAn \.de {:\&) \nt\v&&» @\"{3%3 PVL201-T/101/59
(i) What is the position of S with regard to land after he became aware of the invalid contract

of lease and why is this so”? (3)
The farm of § is close to the urban area of Newtown S has little time for the farm and he wants
to start limiting his farming operations. He obtains permission to subdivide the farm. S sells
another portion of his farm to a developer Z who wishes to develop the {and as a township. After
obtaining permission to develop the land as a township Z lays out the township as Newtown
Extension | in terms of the provincial township establishment legislation Newtown Extension
! comprises 30 erven of 500 square metres each Against the title deeds of each of the erven m
Newtown Extension | conditions of title arc inserted into all the title deeds which provide the
following: ‘

(1) "Only a single residential dwelling house shall be erected on the erf”

(23 "No dairy farming is permitted on the erf "

(33 "The dwellings erected shall be butlt of brick with uled roofs "

(4) "The erf shail not be used for business purposes "
One of the residents in the new township decides to open a restaurant in her house

(i) Do the neighbours have anv remedies? Substantiate vour answer (2)
(ii) What are the dutics of the relevant local authority in a case like this” (7
(iify  She wishes 1o open a restaurant legally. Indicate what procedure she must follow 2}

Y takes a tractor, which he purchased on credit from K, the cooperative. to a garage for repairs
Y gives orders to the garage to replace the steering mechanism because it is broken
Furthermore, he requests the garage to install a canopy over the driver’s seat which will keep
out the sun and he asks that the ractor be painted light pink because he s bored with the green
tractor Y stops paying the instalments 1o K and he refuses to pay the garage for the repairs K
claims the tractor from the garage with the ref vindicanio Discuss the positien of the garage

fully. Ko poy ! Vo -4 | 10)

After S has successfully prevented the local authority from diguing renches on hus farr and
through the dam wali, the ocal authonty expropriates a part of S's farm se that i1 can continue
the sewerage works The iocal authority refuses to pav compensation  State which part of this
example indicates a private-law relationship and wiich part indicates a public-law relationship
(2}
B and Clive m the city and work for § The farm “Highlands™ was taken from their parents in
14923 0 terms of racialbv-based legsiation and agamst compensation They wisk 1o claim the
rezurn of the farm Indicate which section in the property clause provides the hagis 1or the
restitution of fand rights (1)

(25]

TOTAL HG)



13 PVL.261-T/101/99
ASSIGNMENT 03
QUESTION 1 -
Define
(a) principal thing (3
{b) free co-ownership {3)
{c) constitutum possessorium (4)
(d) planting and sowing {4)
(e} owner's intention in possession (2)
(f) personal servitude {4)
|20]
QUESTION 2
(a) Name the characteristics of a thing. (%)
(b) Name the forms which a housing development scheme for retired persons can take (4)
{c) Indicate the purpose of the Restitufion of Land Rights Act 22 of 1994 (2)
(d) State the purpose of neighbour law. (2)
{e) Mention the methods of termination of ownership (%)
(H) How is the requirement of reasonableness applied in servitudes” (4)
[20]
QUESTION 33
(a) Distinguish between
{1}  smguiar and composite things (2
(ii)  causal and abstract svstems of transfer of ownership (o
(1) unlawful holders in bad faith and anlawful possessors m bad fanh (5
(b} Briefly name the requirements for a way of necessity as set out in Fan Rensburg v Coetzee 1979
4 SA 655 (A). (7)
{c) Name the circumstances in which the goods of third parties are subject to the tacit hypothec of
a lessor as set out in Blocmfontern Mumcrpalin v Jacksons Lid 1929 AD 266 4
[20}
QUESTION 4
N F-Y What 1s the purpose of the "subtractuon from the domerum® test and in which dectsion was this
D73 test formulated” v paric Geldeanaus (23
(b O 15 the owner of a car T, a thief. steals the car T gives the car to lus son. T 1o use Agains
- 115 whom can Qnsutute the condrcuo furiiva’ What are the requirements 107 the rer, oy gz;‘;(:!.whaz
can () claim” (3
o {cy Brieily discuss how both direct and indirect comirnl can e exercised over o thing with refornee
B to a relevant example (3
fd} Indicate whether the foliowmnyg terms in o securite agreement are enforceabie o ant
(1 "The pledgee mav kevp the pledoed obvect e plodgor soes oy ropas the princry debe
e i full within six monthg '
R "The pledger mav sell the pledged ~brect without recourse to the court b - plesigr Coes
nat repay the pninainal deb: i full withun @ months )
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(f)

"4 PVL201-T/101/99

(1) "Themortgagee may sell the farm without recourse 10 the courtif the mortgagor does not

repay the principal debt in full within six months " (3)

How was a right of retention formulated in Buzzard Elecirical v [5& Jan Smuts Avenue
Investments (Pty} Ltd 1996 4 SA 19(T)? (3)
What is the reievance of section 39 of the Constitution of the Republic of South Africa108
of 19967 (3)
[20]

QUESTIONS

(a)
j b~ 6%
Oondid

4
njwd YatLiwes
TS Ly
Tlom™

(b}
z f

S0k

47 .
gg/\ RVAS SRR

S builds a house made of corrugated ron for the herdsmen He bolts the corrugated iron to a
cement foundation on the farm of his parents (X and Y) After the term of the contract of lease
has expired § wants 1o remove the house X and Y warn hum that he cannot do that because this
would amount 1o theft X and Y argue that they became owners of the corrugated iron house by
accession S removes the house Can X and Y claim the return of the bulding matenal”
Substantiate fully 3
X and Y are co-owners of Waterval Thev purchase certain farm implements from K. the
cooperative, w terms of a credit agreement Kk reserves ownership of the impiements The
implements corsist of a tractor, a plough, a harvester. spades. picks and shovels T steals the
plough and gives it to his son, Tt, to use
(i) Can X and Y make use of the acrio ad exhibendum”?
(1)  Aganst whom can it be instituted”
(1)  What are the requirements for a successful rehiance or this remedy” 15)
S has entered into an agreement with Q3 and R in terms of which they grant him the right 10 use
the road over their farm. This agreement is in writing but not registered ) and R sell their farm
and the new owner refuses to let S use the road Discuss the position of S with reference to
refevant case law ()
Your chent X, asks for legai advice She owns 2 -valuable prece of undeveloped beachiron
property outside Cape Town N inherited the property from her father, who bought the property
two vears ago with the imenuan of developing it as an upmarket holiday resort However when
X staned making enguiries about the possibilitics of development, she discovered that a new
conservation ordinance, promulgated just six months ago (ust months afier the Canstitution
of the Republic of South Africa [08 of 1996 came wnto operauon). piaces an absolute
prohibition on development or any building o the refes ant ares Properts consultants told X thar
her property 1» now practically worthless and thar nobedy would buv it from her ar anv cost
What < her iecal positior” Fuplain briefls ¢
[20]

TOTAL 100



ASSIGNMENT 62: FIRST SEMESTER

EEUE DATE: 15 APRIL 20()0:

ANSWER ALL QUESTIONS +
QUESTION 1
Define:
(a) Law of Property 3
(b) Principal thing (3)
{c) Ownership . (5)
(d) Contro! ‘ . (3)
(e) Lawtul control p _ ! {2)
() Uniawful control {2)
[20]
QUESTION 2
1 (a) Name the requirements for
(1) Animerdict . . (3)
(ii}  Creation of a praedial (real) servitude - (6}
{b} Mention the main forms of security i2)

(c) Mention the categories of expenses ar improvements which can be etfected to a thing3)
{dy Whv arc mineral rights umque” . (2!
{¢) Indicate the three main categones of land reform programmes (3

(i To which category dees the Development Facilitanon 4cr 67 of 1695 belong” (1)

120]
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QUESTION 3
(a) Distinguish between a right and an entitiement. (3)
(b) Mention the remedies of co-owners, ‘ . (3)

(c) Briefly explain what each of the following acts regulate:

(1)  Upgrading of Land Tenure Rights Act 112 of 1991 , 3 (H

()  Land Reform (Labour Tenanisj 3 of 1996 S - (1)

(i) Extension of Security of Terure Act 62 of 1997 x . ' . (1)
Y

{d) Distinguish between’

L=
(iy  onginal and derivative forms o} acquisition of ownership (5)
(i) hona fide and mala fide control - _‘i N ’ {2)
Gii) control and possession ' T x - (2)
(iv) main groups of servitudes -~ v v, i (23

QUESTION 4

{a) S builds a house made of corrugated on for ms nerdsman He bolts the corrugated iron
onto a cement stab on the farm of his parents { X and Y'). Aftes the term of the contract of
lease has expired S wants to remove the house X warns him that he cannot do that
because this would amount to theft. X and Y argue that thev became owners of the

corrugated iron house bylaccession/ S removes the house
X and Y claim the return of the buiiding maternial with the res vindicane Will they suceeed

with their ciaim” Substantiate vour answer . (16
(by Q is the owner of 2 car T, a thief steals the car

1) T aives the carto s son, Tt, to use Can O institute the condictro furnva against
Tt Subsiantiate vour answer ’ (%)

(it} Becavse T is arrad of being caught bv the police. be sets tfire to the car and it is
completelv destroved Can Q institute the acwo ad exhrhendum against T and what
can he claim” ‘ , L (7

8

[20
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QUESTION 5 ]

(a) X and Y are co-owners of the farm “Waterval™ They purchase certain farm implements
from K, the cooperative in terms of a credit agreement K reserves ownership of the farm
implements. The farm implements consist of a plough, a harvester, a tractor, spades, rakes [
and picks. T steals the plough. The harvester is left with the farm workers on the north-
eastern corner of the farm where it is required in autumn when the wheat is harvested. Z,

; a neighbour borrows the tractor for a month to plough her own fields. When she has

t  finished she lends her rented trailer to X and Y in return for the ioan of the tractor.

Indicate with which intention does the following persons exercise control:

{i)
{1y
ey )

(by X and Y areico-owner? of the farm and of their car,-but-the farm implements were
purchased fro perative K, in terms cﬁacidxt_agreemem/l* he cooperative

resew&%@ the farm implements. X and Y owe L, the Land Bank, R100 000-00
and, 1o se debt the Land Bank holds g mortgageover the farm. X’s mother, S

a n@l\of habitationever the old homestead w

X and Y with regard to the farm implements { £ Lawhid \Oclfhtib[

X and Y with regard to the trailer {Rowld L {1
T with regard to the plough relo{icte Unlankn) posiesiicn (<hel(1)
the farm workers with regard to the harvester fojul hddws ) (1)
Z with regard to the tractor [Qa.Awl m’&ﬁ») (1)

s

e lives at present. S has axight of

“way and drives over his grandparents’ farm, “Pulang”, every day to check his cattle on
Witerval. H, a mining company, has mining rights over Waterval, Pulang and Highlands
l

Indicate the\’ﬁ\atur} and type}of right involved in each of the following situations

" 14 5(&\\%»’"?
. et j
) K in relation to the farm mplements {owngr) wnl HLX-Y P“fyg‘f Uw(v )
(i) L in relation to X and Y’s farm Lieiq floak &igur m;,’l’ o e_) rﬂcui-‘_‘t‘,} vy kT
{11) M in relation to the old homestead Limird v ot nght 4 pemmd sevut u[@)(ﬂq' tali, ) J
(1v} S in relation to his grandparents’ (Q and R) farm, “P ulang” “‘vﬁ?ﬁ’(@ ’I’L e/
(v) H in relation to the Waterval, Pulang and Highiands B f{’“’:‘lﬁf

"

Fgr

Varn God e ad srujhﬁ e E«:mqg\ vrmiz;&)z y‘%y‘}/:,
J

{c} B and C live n the city and work for S The farm “Highlands™ was taken fiom their
parents in 1923 in terms of racially-based legislation and against compensation Indicare
which tactors will be taken into consideration in determining the amount of compensation
paveble in terms of the property clause in the Constitution of the Republic of South |

i Africa 108 of 1990 (33
| - A "M\—g o ’ '
i N r\d’/a [\ f
: d - ;-f;,,__\ } P v = )
| TOTAL: 106 MARKS ~p, e Win Ty ‘
i . p-{-‘”\ {.é}‘ ' - ‘
b Ter ) :
— ﬁ-‘r I joL i
A q’?_ ‘-‘J-; o~ -

[
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ASSIGNMENT 01: SECOND SEMESTER

QUE DATE: 12 AUGUST 2aoo= _

QUESTION

Give a brief summary of the following cases under the following headings:

Facts

Legal question

Finding

Application of finding on relevant facts

(1) Ex parie Geldenhuys 1926 OPD 155
(2) Malherbe v Ceres Municipality 1951 (4) SA 510 (A)
(3) Reck v Mills 1990 (1) SA 751 (A)

(4) Standard-Vacuum Refiming Co of SA (Pty) Ltd v Durban City Council 1961 (2) SA 669
(A)

{5) ?%eaffc} Investmenis (Pty) Lid v Buicher Brothers Lid 1978 (3) SA 682 7 A)
(6} Eskom v Rollomatic Fngineermg (Edms) Bpk 1992 (Z) SA 725 {./;n}

(7y Chetrv v Naudoo 1974 (33 SA 13 {A)

(%Y Brink v Van Nigkerk 1986 (3. SA 428 (T

(9 Hassam v Shaboodien 1956 (21 SA 720 ((}

(10Virant v Stonestrecy 1968 147 SA T {A)

[100]

(YOUR BISCUSSION OF EACH CASE MAY NOT EXCEED 25¢ WORDS:

|

ri
|
|
|

|
|
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ASSIGNMENT 02: SECOND SEMESTER

QUE DATE: 15 SEPTEMBER 2000)

ANSWER ALL QUESTIONS .
QUESTION 1
Define:
(a) Property )
(b) Appropriation (5)
(c) Delvery (5}
(d) Notaral bond as contemplated in the Security by means of Movable Property Act 57 of
1993 . (5)
(e) Leasehoid (3)
f20]
QUESTION 2
(a) Distinguish between:
(i)  principal things
(i)  accessory things
(6)

(m) auxihary things
{bY The law and the rights of other persons place limtations on ownership, Mention the

different categories of limitations in each of these groups and give examples of each
category, (&)

(c) Give six examples of rights which would qualify as “property” in terms of the

Constitution of the Republic of Seuth Africa 108 of 1906 (6)
20] |

QUESTION 3

(a) Name the requirements for cach of the following remedies.
(1) reivindicatio {
(i)  condictio furtiva ' (
ity mandament van spalie (

[N

)
)
)

{b1 Name the defences allowed against the spoliation remedy Gnandamenr van spoiic; (6 |

(c) What is the content of the actio regatoria® (i)
i

(dy Menton the remedies which are available in the case of non-compliance with restricuve
conditions 3

3
201
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UESTION 4 :
Q /w &;H’ ﬂd (
LO (a) Q accidentally sinks 2 borehole on X's farm and erects a windmill there, thinking that the
) windmill was on his side of the boundary How would vou describe Q's legal position in |
relation to the windmill? Substantiate your answer (5)
S {(b) Briefly explain the oneration of the tacit hypothec of a credrr grantor in the case of
Y Lﬁ\ insolvency , (6}
8 | (c) \amc the factors wh1ch mﬂuencc the amount of compensation payable interms of section
e\}"\ 25 of the Constitution of the Republic of South Africa 108 of 1996, (5)
(d) Indicate the difference between ownership and Limited real rights with reference to |
1 examples. , {4) |
o, - [20)
QUESTION & ' - -

o1 (a) A windmill stands on the farm of X and Y, which they no longer use S purchases the
ﬁ[f . windmill from them. His father takes him to the windmill and shows it to im He says
Aty A “Here is the windmill. You must come and dismantie 1t and rtake 1t away " S undertakes

v W o 10 do this as soon as he has the ime S becomes insoivent and the curator of the insolvent
Ve lA estate claims that the windmill is part of the insolvent estate. X and Y deny this and argue

that the windmill is still part of their land.
L-%\ﬁévﬂ Will they be successful with their argument? Substantiate vour answer fullv (12)
(b) X is involved in an accident. The car 15 insured with Santam X takes the car o Z for J

repairs. After the repairs have been completed and paid for by Santam, Santam realises
that the premiums had never been paid by X Santam cancels the insurance contract and
;3\’;” collects the car from Z Santam refuses to give the car to X X claims the car with the res

- U\_‘\"’\\’\ © vindicatio from Santam.
) Will X be successful? Substantiate vour answer fullv with reference 1o authoriny (8}
Gmam Cord i;’,ru}m < [20

TOTAL: (00 MARKS

ol 4
Sy 9Py 192 .

Hae, C
Qi \Su’nmqytj Cﬁ}’ S’Y\Q\' f&( <
S

We rezallv de hope that vou will enjov werking through this moduie and we wish vou sucress
with vour studies’ Remembar that we aie bere t¢ help vou master the module - do not hegiaty
1o contact us 1 vou have anv quesnons o problems

Prof Susan Seont
Prof Jeannie van Wyk
Mr PD Brink

Lbsine,
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PVL1.201-T/101/3/2002

ASSIGNMENT 02: FIRST SEMESTER
(DUE DATE: 15 APRIL 2002)

ANSWER ALL QUESTIONS
QUESTION 1

Briefly describe:

{a) Remedy

(b} Nuisance in wider sense
{¢) Shareblock scheme

(d) Judicial pledge

QUESTION 2

Briefly compare:

{a) Consumable and non-consumable things
(by  Forfeiture am{ confiscation

(cy Lawful and unlawful control

| (d) Pledge and notarial bond

1

| QUESTION 3
|

joint estate of Xand Y.

effect of such a condior”

(a)  Name the remedies provided in terms of the Resttution of Land Rights Ace 22 of 1994,

‘ by What are the different methads of termination of possession and holdership™ (6}
o) QandR beyueath thetr farm to Y on condition thar the farm must be excluded trom the

Can this condilion be registered against the title deed of the propenty and what 15 the

(6)
[20]

(‘”\

|
|

|

o i
(SRR

|

[1dy (¢ and R have an agreement with 3 i1 terms of whien they undertake 1o regisior a

! servitude v er their farm m favow »f 'Highlands

5
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(i} Before the servitude can be registered, S dies and his wife now wishes 1o use

the road. Briefly advise her. (2)
. \}5) (i) Afier the servitude has been regisiered. S dies and his wife now wishes to use
Q) v the road. Briefly advise her. {2)
(iit) Before the servitude can be registered, S sells the farm and the new owner now
wishes 10 use the road. Briefly advise him. {2)
‘ (iv) After the servitude is registered, S sells the farm and the new owner now wishes
to use the road. Briefly advise him. 2)
20}

QUESTION 4

(a) Briefly distinguish between deprivation and expropriation in terms of section 25 of

N S , , s
‘p\?\ the Constitution of the Republic of South Africa 108 of 1996. (6)
\3 £ (by Discuss two of the remedies availabie 10 the co-owner. (8)
Lo
™
' (¢)  When will the hwwr gaat voor koop rule apphy? (6)
120}
QUESTIONS . -
“{ar X and Y are seriously affected by the baboons that destroy their mealies. X installs an
\/';\‘ apparatus to chase away the baboons on the boundary with his neighbour. The
o apparatus makes loud notses at regular intersals during the day and the night. The
0\\/\ ) neighbour wnies a letter o X and Y 10 complain about the noise during the night, but
7 X ignores 1t and refuses to speak to his neighbour on the telephone. The neighbour
approaches vou {or legal advice. \dvise the neighbour fully with reference o
authority (1

by 0 is the owner of a car. T, a thief, sweals the car,

(11 T changes the engine and registration numbers and sells the car o 7. Can ( claim
the car from 22 1 56, what must she prove 1o be successtul with her claim” {41

(1iy Because T s afraid of being caught by the police. he sets fire wo the car and
desirovs iL.Can Q institute the wcto ud exhibendum: against T (subsantiate your
answer: and what can she claim’, i
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{c}

B and C live in town, but work for S who is the owner of the farm * Highlands’ . The
farm‘Highlands’ had been taken away from B and C’s parents in 1923 in terms of
racially based legislation. B and C now approach the Land Claims Court to ask that
the farm be retumed to them. Which statute is applicable in this case and why can

they rely on it? @
{20]

TOTAL: 100 marks

ASSIGNMENT 01: SECOND SEMESTER
(DUE DATE: 15 AUGUST 2002)

Give a brief summary of the following prescribed cases under the following headings:

Facts
Legal question
Ratio decidendi
Finding
(100}

(YOUR DISCUSSION OF EACH CASE MAY NOT EXCEED 230 WORDS. |

3 Singh v Samam Insurance 1td 1997 (1) SA 201 (A)

Ex parte Geldenhuys 1926 OPD) 135

Gienv Gien 1979 (20 5A 1113

Recky Mills 1990 (1) SA 731 (A)

Theatre Investments (Pryy Ltd v Butcher Brothers Lid 1978 (3) SA 682 (A)
Konstanz Properties (Pry) Lid v Wm Spilhaus en Kie (Wp) Bpk 1996 (3) SA 273 (A)
Quenty's Moiors (PtyyLid v Standard Credit Corporation Lid 1994 (33 SA 188 (A)
Chetne v Naddoo 1974 (3) SA 13 (A

Setlogelo v Setlogelo 1914 AD 221

Hassam v Shaboodien 1966 {2y SA 720 (C)
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QUE DATE: 13 SEPTEMBER 2002) AN D 209 5

ASSIGNMENT 02: SECOND SEMESTER

ANSWER ALL QUESTIONS

QUESTION |

Define:

(a)
{b)
{c)
(d)
(e)

property
attomment
aceession

contro}
mnprovement hen

QUESTION 2

Mention the

(a)

{b}
(e

(di

different types of schemes that can be implemented 10 establish a housing
development scheme for retired persons and indicate the nature of the right that
can be acquired 1n terms of each.

differen: methods of termimation of possession and holdership.

four categories of real security rights.

faciors which in terms of section 25 of the Constitution of the Republic of South

Africa Y08 of 1906 will mfluence the amount of compensation pavabie 1n case of

expropriation.

QUESTION 3

Distinguisbh betwceen:

td}

v

sipguiar and composite thing
onzmal and dervative method of scquisiion of ownership

regestered long-term lease and unrectstered lone-term lease with recard 16 the fae

Cuid! voor Roop Tuie

dehter-creditor ften and enmenment bien

(5)
(5)
5
(3)
(2)
|20]

{5
120]

{201
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QUESTION 4

{a)

(b

()

id)
3

(e)

Brefly discuss the steps that can be taken if co-owners cannot reach an
agreement on the subdivision of the common property.

() is the owner of a car. T. a thief, steals the car. Because T is afraid of being
caught by the police. he sets fire to the car and destroys it. Can Q institute the
activ ad exhibendum against T7 What requirements must Q meet and what can
he claim?

Define lawful holder.

S. the son of X and Y. leases a portion of his parents” farm. When his father’s
farm implements are stolen he lends some of his equipment to his father, X, to
use. Father and son have an argument. In his anger X breaks his son’s equipment.
Indicate which remedy 1s available to S and what the requirements for success

are,

After S has successfully prevented the local authority from digging trenches on
his farm and through the dam wall, the local authority, because it is angry at
having lost the court case against S, expropriates a part of S's farm and pays no
compensation. indicate whether this 1s in accordance with the property clause of
the Constitution of the Republic of South Africa 108 of 1996,

QUESTION 5

tal

(b

X and Y entered 1nfo a contract of lease with S. In terms of the conwact S can use
the farm of X and Y for grazing purposes. X and Y decide to utlise the whole
farm themselves by starting a nurseny. Thev chase all S's livestock back to his
farm and ciose off the gate to their farm. They forbid S from using their farm any
longer for grazing purposes. Fully discuss the limitations on ownership
applicable here.

M has a right of habitation over 2 homestead on X and Y s farm, X and Y decide
that M 1s 100 old to stay in the homestead. She refuses 1o go to a retirement
vitlage, They decide 1o get an eviction order agaimst her and ask you 1o apply for
the order. Explain with reference to the nature of the rights involved here
whether X and Y will suceced.

(5)

(4)

(2)

{4

5)
[20]

L
i




SO\
MUK

8

(¢} Y takes a tractor, which he purchased on credit from K, the cooperative, 1o a

garage for repairs. Y gives orders to the garage to replace the steering mechanism
because it is broken. Furthermore. he requests the garage to install a canopy over
the driver’s seat which will keep out the sun and he asks that the tractor be
painted light pink because he is bored with the green tractor. Y stops paying the
instalments to K, fails to pay the garage for repairs and disappears. K claims the
tractor from the garage with the rei vindicatio. Discuss the legal position of the
garage fully.

(10)
(20}

TOTAL: [100]

d

We really do hope that you will enjoy working through this module and we wish vou success
with yvour studies! Remember that we are here to help you master the module - do not hesitate
10 contact us if you have any questions or problems.

MR PID BRINK
MS MM MOKOTONG
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ASSIGNMENT 02: SECOND SEMESTER ,
(DUE DATE: 13 SEPTEMBER 2003) AND 20O L,{

ANSWER ALL QUESTIONS
QUESTION 1
Define:

{a) Judicial pledge
(by Condictio furtiva
{c) Remedy

td) Appropriation

QUESTION 2
Name:

{a) The different categones of mortgages
(b) The categories of the land reform and indicate which legislation supports each category

(¢) The general characteristics of servitudes
{d) The elements of delivery

QUESTION 3
Distinguish between:

(a} Deprivation and expropnation in terms of the Consttunon
(b} Property and a thing

(¢)  Suspension and interruption of prescription

(d) Res derefictae and res deperditac

QUESTION 4

ta) Brefly discuss the purpose and requirements of the mandament van spolic.

(hy  Control of corporcat things 15 an clement of ownership. possession and holdership. Fyplain
briefly, what control ts.

(¢) Briefty discuss the tollowing quotation from Gren v Gren 1979 (20 SA 113 Ty a0 1120€
“Crwnership is the most complete real night a person can have with regard to o thimg 7

(3)
(4)
(6)
(5)
(20

(7)
(5)
{5)
(3)
120

(5)
(53
(4

(6)
1201

(¥}

43

{5

[20]
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QUESTION 5

(a) P sells tus car to Z. but Z cannot pay the purchase price w P immediatcly, Q (Z's father}——
concludes a contract of suretyship with P in terms of which Q underakes to pay the amount

A\ due to P if Z should fail to do so. A few days later Z, due 1o his negligence, is involved in a

coHliston with E 7 undertakes to pay the costs for the repairs to Es car. but cannot do so

Q Z immediately. As security for payment of the costs for repairs, Z offers his motorevele to E

as a pledge. Against this background answer the following questions:

{1} What are the different types of security applicable here? . (2)
(1) What is the nature of the right in cach case? {2
{ii1) Indicate what the position would be where Z agrees to pledge the motorcycle but does

not deliver it to E. Refer 1o case law. (33

tb) C has a right of habitation over a homestead on A and B's farm. A and B decide that C s
too old 1o stay in the homesiead. C refuses to go o a reurement vilage. Explain, with
reference to the nature of the rights involved here, whether C has a right o refuse. £33

() S builds a house made of corrugated iron for his herdsman. He bolts the corrugated iron
onto a cement slab on the farm of his parents (X and Y). After the term of the contract of
lease has expired S wants to remove the house. X warns him that he cannot do that because
this would amount 10 theft. X and Y argue that they became owners of the corrugated ron
house by accession. S removes the house. X and Y claim the return of the butiding material

with rei vindicario. Will they suceced” Substantiate your answer. (%)
[20]
FTOTAL MARKS: 1104

W really do hope that you will enjoy workmg through this module and we wish vou success with vour
studies! Remember tnan we are here to help vou master the module - do not hesiate to contact us i von

have any questions or probiems,

PROFESSOR JEANNIE VAN WYK
PROFESSOR SUSAN SCOTT

MR PD BRINK

MSIMNEL
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applicani was before the spoliation took place. This cannot be achieved if restoration is no ionger
possible

Finding:

The court emphasised the inherent nature of the spoliation remedy, that is, the {act that it is aimed a
restoration, and refused such an order. The court argucd that if the matenals were destroved, restorasior
is mipoessible and the speliation re*mdv is not the applicable one. In such circurnstances a delictual claim
for damages 15 the appropriate remedy.

|
!
MEMORANDUNM FOR ASSIGNMENT 02
. |
QUESTION 1
Definc:
(a) ownership (7)

Onwnership 1s the most complzte real right (1) a person can have with regard to athing. (1) The point
of departure 1s that a person, as far as an immovable is concerned, can do on and with histher
property us ncfshf‘ r}Ef:esc:, (1) This apparent freedom is restricted/Aimited (15 by the law (V%) and

_r’Sma{; gmdep 4’3 par 1'.3_)

-]

by  servitude 7

entitlements of use and eniovment (1) on the holder who enjoys these entitlements in his or her
rersonal capacity (1) (in the case of a persenal servitnde) (1) or as pwner of a particular piece of
land (1) {(in the case of a land (prasdialirealy servituder. (1)

(Study guide p 154 par 2)

A servitude can be dcnnﬂd as o limited real right (1) 1o 'meth«‘:; rson's thing. (1) It confers spacific

{2 kustingbrief {5

A kustinobrief can be defined as a special menegoe (11 over an immovahle thing to secure (1) a
nrineipal debt that has besn invwired in respect of ‘w‘ purchase of tha thunyg where the desd of

hypothecaticn (1) is registerad simulianeciasdy ¢ 1wl the deed of wanafer (17 of the particular
e,
oSty guide p 183 par 4,33

U fawiul holder (3
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QUESTION 2

Name the:

(a)

o~
th

characteristics of a thing

Corporeality (1)

Exiernal to humans (1)
Independence {1)

Subject 1o human controi (1)
Useftul and valuable to humans (1)
(Study guide p 25-27 par 1.1)

requirements for the condicrio furtiva (6}

Proof of gwnership (1) or of retention of a_lawful interest {11 in the thing from the date of the thefi
(') until the date of the institution of the action. (V2)

Theft (1) or removal of the thing with deceitful intent. (1)

Ifthe action is not instituted against the thief or deceitful remover, that the defendant is the heir (13
of the former

(Study guide p 113 par 3.1.2)

forms of real security (4

Pledge (1}

Mortgage (1}

Security by means of claims (1) ’ .
Secunty granied by operation of law or tacit hypothecs (1)
(Study guide Study unit 11)

factors which in terms of section 25 of the Constitution of the Republic of South Ajrica 108 of 1964
will influence the amount of compensation payable in the case of expropriation (5

Current use of the property (1)
History of the acguisition and use of the property {1
Market value of the property (1)

of the property (1)

Purpose of the expropriation (1}

(Section 23(3)(aj-(c) of the Constitution of the Republic of South Africa 108 of 1996, Study guide
p210 par 2.4)

[20]
QUESTION 3
Distinguish between:
e e and bound co-ewpersiup with roferencs v the doliner of co-mwnershn B
LA VI SRS i L A SRR A N S ;




(b)

1dy

a

the co-owners. In the case of bound co-ownership there 1s an underlying legal relationship (1)
between the co-owners which determines the basis of their co-ownership. (1)
(Study guide p 123 par 2)

suspension and interruption {4)

In the case of interruprion the peried of prescnption (2} which has already runis terminated (1) and
the period of prescriptior must begin 1o run anev: (de novo), { 1) while suspension is the iempora~y
suspension_{¥2) of the penod of preseription. The period which has already run does not lapse, hue
the course 1s suspended and recommence (1) at a later date.

(Study guide p 76 & 78 par 9.4)

possession i good faith and possession in bad faith (4

Possession in good faith s when a person who is not recoenised as the owner (1) of the thing,
because he/she does not comply with the requirements for establishing ownership, controls the thing
with the intention of an owner, on the incorrect assumption (1) that he/she is in fact the owmer.
Possession in bad faith on the other hand 1s when a person who is aware (1) of the fact that he/she
in not legally recognised as the owner of a thing, since he/she does not conform o the requirements
for ownership, controls the thing with the intention of an owner. The difference between the two
is that in the case of possession in good faith the possessor doesn’t know that he/she is not the
owner, and in the case of possession in bad faith the possessor knows that hesshe is not the owner.
but pretends to be. (1}

(Study guide 132 par 1.2.1)

personal and fand (realpraedial) servitudes - (2)

Land servitudes are created 1o favour of a piece of land, {1) while persornal servitudes benefit
someone in his/her personal capaciiv, {1}

ar

a specific period, (1 or for the holder's lifetme, or, if not eranted for a specific period. inthe case
o Tegad persons for 104 years,

[an:d servitudes Yastinde initely. (D in principle, while personal servitudes canbe granted only for

Qr

Larid servitudes can be established over immaovable things 1) onds: nersonal seviudes mas be
established over movibles and immovables o0

Laric sovvitudos are phienatyd o toveiber o th the fand, Servnd sorviaoe arc Insenarahi
antached e the nolder s persen and are irone was ransferabie o
(Sticdv gpuide p F35-163 par &5
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tsr
p—e

various types of iens (

Two categories of liens can be distinguished, namely debror-creditor liens (14) and enrichmen:
lrens. (2) Fnrichment liens can be divided into salvage fiens (Y2} and improvement {iens (V2) A
debtor-creditor lien 1s not a limited real right and can may be enforced only against the debtor and
hissher successors who have knowledge of the existence of the tien. (%) An enrichment len 1s a
limited real right which comes into existence by operation of law. {¥4)

or

Only the amoun: agreed upon (13} in terms of the contract may be claimead with a debror-creditor
lien. ('2) Only necessary or essential expenses {12} may be claimed with a safvage lien (2} and only
useful expenses (V5) may be claimed with an improvemens iien. {14)

(Study guide p 190-191 par 3) 120

QUESTION 4

(a)

How is the subtraction from the dominium-test formulated 10 Ex parte Geldenhuys (1926 OPD
155)? (5)

“One has to look not so much to the right. but to the correlative obligation. (1) If that obligation is
a burden upon the land, a subtraction from the dominium, (1) the corresponding right is real and
revistrable: (13 1f7it i< not such an obligation, but merelv an obligation binding on some person or
other, (1) the corresponding right 1s a personal right, (1) or right in personam. and it cannot as a rule
be registered.”

(Study guide 37 par 4)

Explain the difference between delivery with the short hand and consuaom possessorivm with
reference to both the general principles pertaining to delivery and examples. (63

Dctivery with the short hand (traditic brevi manuj - 18 where the transferee 1 already in physical
control (13 of the thing by wvirtue of some other legal relationship. 11 Example: X donates his
lavwnmower 1o Y who borrowed the lawnmower and who stil exercizses control over the lawnmower

at rime o the donation. (1)

Constitutum possessorium 1s where the transferor retains phyvsigal control over the thing nwhich
he'she acrecd 1o ransier ownership o the mansteree. (1) Only the Intenton 1owards the (hine
undergoes a chanee. Example X, after concluzion of the sale of o dress to Y, retaing the dress on
behall oY o eftect certain alterations. (1)

(Study guide p ¥6-97 par 4.2)

Briefly diseuss e aveessorny primepie mthe lav of real securtiy, {4

Allreal recurity rights are accessory n nawure {7y This mean- that the &
memal Jdebt s dscharged. the secunty nght s

ot - .1 T Y Ay I N T TLI e
cELINENSned o Omernuon o sy i i

CStedy guide p 174 par 1)

PR N - ey ey Y H Blivgsr: tiyps ey
ifthere v one principal deht o1y When the o




(d)

8

Explain the differenice between the three categories of land reform. 16}

Restitunon of land rights (1) - 1s aimed at returning specific pieces of land {z} taken awav from
speciiic people during the apartheid era. (1% )

Land tenure reform (1) involves legislation and other measures to improve the quality and security
of existing land rights. (V%) 1t applies to people who do have access to land or housing. but whose
wenure is based on weak or insecure property. {4%]

Redistribution of land (11 - is aimed at rectifying the unequal distribution (!4 of land and making
land or access to land o people who had no fand or msufficient fand. ('}
(Study guide p 215-221 par 2-4)) {20]

QUESTION 5

(aj

S decides to build a dairy and stables on Warerval. He buys all the building material and equipment
from the cooperative. The cooperative reserves ownership of the material and equipment unti] the
last instalment has been paid. S builds the dairy and the stables with bricks and a cement floor. S
installs all the pipes and tanks for the milk. Two years after he has started the dairy, bur before the
cooperative has been fully paid, S becomes insolvent. The rrustee of his insolvent estate argues that
al] the structures and equipment arc movable asscts which form part of 8's estate, X and Y clamm
that, as co-owners of Warerval, they became owners of the structures and attachments throueh
accession. The cooperative alleges that it remained the owner of the building materials and

equipment.
Advise: )
{i) XandY (5}

X and Y can only claim ownership of the waterial if the material had become part of the land
through accession. To determine whether accession has taken place. 11 must be established whether
the nawre and purpose (1) of the materials and the manner and degree of their attachment (1) were
such as to justifv the conclusion that they were permanently attached to the land. (Refer to any one
of the following cases: MacDonald Ltd v Radin NO and the Potchelsiroom Dawries and Industries
O Lid or Konstanz Properties (Pfv) Lid v Wm Spilhaws en Kie (Wp) Bpk.y (1511 these factore are
not conclusive one must look atthe mtenuion 1) with which the movables were atiached w the Jand.
In botr the above cases 1t was held that cne must fook at the intention of the owner of the movable
things. (1) Accordingly the attachmenis remained movable. (1)

(i) the rrugtee {23

Since the atlachments remained movahle, the cooperative remained owner However, since S was

PEEPEE R [ A SN ! vy 1 ~ T N Ty S P \ s e (P
msohvent, 1 the Insolvency 4ot anomatically converied bis ownership into & taci: hvpothes (1

or

1

T F 1 i 1 . 4 '— {1 = i Sy PR = 1 {\
Phe trustes cannot ciam the movabies since S Was NEeNna owne: of the Brm e« § L nor owner o7 te
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ii)  the cooperative (3}

ince the attachments remained movable, the cooperative remained owner thereof. (1} I1f there was

> insolvency entitling the trustee to ownership, the cooperative could have claimed the movables.
) Furthermore, in Nonstanz Properties (P Lid v Wm Spilhaus en Kie (Wp; Bpk the court upheld
¢ defence of estoppel against the owner of the movables. (1)

tudy guide p 65-69 par 3.4)

and C, farm workers of S, occupy and cultivate a portion of Highlands. S has an argument with
e farm workers and they refuse to work. S removes their furniture and clothing from the houses.
e breaks down their houses, Thereafter S burns all their furniture and clothing, as well as the
aterials with which the houses were built. B and C want restoration of their possessions as soon
possible.

; Advise B and C on the most appropriate remedy and what the requirements for
successful reliance on this remedy are. (33

12 most appropriate remedy would be the spoliation remedy (mandament van spolic). (1) B and
must prove that they had peaceful and undisturbed control of the property (1) and that their
ntrol was disturbed or destroyed unlawfully by S. (1)

) S avers that B and C were never in control of the houses because, at the relevant
time, they were hiving elsewhere on the farm where they were harvesting their
crops. Will S succeed with this defence? Substantiate your answer. (23

vill not succeed with his defence. {Al ) because mere temporary absence does not destroy
itrol. B and C must prove that theyv bad effective control. {1) (Scholz v Faifer 1910 TS 243

) Sraises the defence that it is impossible 1o restore the furniture, the clothing and
the building materials, since they had been destroved. Will S succeed with this
defence? Substantiate vour answer, (3

s defence of impossibility 1s a valid defence 10 the spoliation remeds (mandament van

liey, (1) because a court cannot foree a respondent to do something that is impossible, (1)

s defence can thereflore be raised whern the property has been destroved. (1) Where

ssembly and repairs are possible the court can order restoration. (1) Where a certain degree of
acement 1s required the court may order restoration with materials of similar nature. {1}

edy puide p 1471-143 par 2.3) {20]

TOTAL MARKS : [100]
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MEMORANDUM FOR ASSIGNMENT 02

QUESTION 1

Define:

{a) Tudicial pledge {5)
A real securitv right (1) thar arises officialiyv. that is by the attachment in terms of a court
order {3 of the judgment debtor’s movable or immovable things ('4), on execution of the
attachment order by the shenif.(1) The attachment of movables by ihe shenffhas the same
effect as a pledge (13 and the anachment of immovables by the sheriff has the same effect
as a special mortgage of immovables.(1)

(Study Guide p192)

(h;j Condictio furtiva Y
An action which can be instituted by the owner i Fora person with 4 lawtul interest (74 )
clairming the thing (" 21or is highest value since the theft %) fron the thuet' (1) or the persor
who remoned the thing with decertful Intent.(

{(Study Guide pl1)

(i Remedy i
A legal process ¢ 1y with it own purpose.d s for wineh certan reguirements (1 are ¢ and
which protects.( 7= maintams o or restores oy a particwar relationshin =0z speciiic
way
{Study Guide p21)

I
S
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1A

{d) Appropriation (5}

Appropriation or occupation {occupario) is defined as the unilateral taking (1) of physical
control ¢1) of a thing which does not belong 1o anvone {(res nuilius, for exampie, a res
derelictay. (11 but which 1s within the sphere of law (res in commercio¥ 1y with the intention
of becoming 1is owner.( 1}

(Study Guide p61) {20}
QUESTION 2

Name the:

{a) different categories of mortgages 7

(1) Nytarat bond

(i) Special mortgage over immovablie things
(niy  Kustingbrief

(ivi  Covering bond

{vi  Participation bond

(viy  Tacit hypothecs

(viiy Liens

(vui)  Judic) pledge

{((1) mark each for anv 7 named)

(Study Guide p180-192) :

]

iy the caregories of land reform and indicate which iegistation supports cach caegory (s

(1) Restitution of land rights (' 2) - Restitirion o7 Land Rights 4er 22 of 1994 (44

(i) Land tenure reform (') - Upgrading of Land Tenure Rights Act 112 of
1991 's) Communal Propertv dssociaitons Aot 28 of 199611y Land
Reform (Labowr Tenantsy Acr 3ol 19001 o) Exiension of Sccurin of Tonure
o0 62 of 199700 Prevernnon of [lleogl Eviciior from and T alavenid
Oceupation of Land A 19 of 1995 (74

(i Redsswribution of land( 2y - Developmen: Facfuatinon Acr 67 of 10851y
Lang Retormy s Labows Donaipzs s Acr 3 of 19900 oy Howsine def 107 o 1047

i pitopussible marks,

{(Study Guide p2158-272;

i P ATt g "4 4 S
i, 0 SUNOrd CharaTlersiics ul somviniies (o
i1 Phe wolder ot goseryntuae avqurre e nomted rea! ngh o e praren o G anathie
. Phe nolder o1 oservitude Cannal NDOOT LT OMIRST U peTiony 4 pesitn 2 dins
P00 NG PRTSON A ACauire aoservituds sver s her ovac tnng s b
1 [ : . SwyrEa s, mp Eaeatnocdaess bRy . paemr 3o - e B
tio, Poe BOIGCr ol oo sV TTUde Ay DO PTENSION e SOV AR VO AT HNST eSO, 1

P ediddnt o Lo art s LG s O% SRS b COLIDSTT O L oasaal e

ISt Gopige pisdoies

— e
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the clements of delivery

() physical element (11 (corpust (%)
(i1 mental element (1) tanimus} (14)

(Study Guide p%6)

QUESTION 3

Distinguish between:

(a)

()

{Cl

deprivation and expropriation in erms of the Constitution

(1) Compensation 18 not usually paid for deprivations.d ) whereas it 1s paia for
expropriations.(” 2}

(i1) A deprivation involves the exercise of the State's regulatory powers in
respect of property ('2) and an expropriation occurs where property is taken
away by the State (V%) In the case of adepnivation the property remains in the
harnds of the owner (14} but in the case of an expropriation the ownership of
the property vests in the State.(*2) The State may cither keep the property or
transfer 1t 10 someone clse.( 1)

(1it)  Another distinction is that scetion 25{2) of the Constizution provides that

'

expropriations shouid be for a public purpose or in the public inferest.its)
Section  25(1) does not comtair a  similar  provision  regarding
deprivations.( %)

{Study Guide p219)
property and a thing

Property is evervthing that can form part of a person's estate > Vincluding corporeal things
1491 and mcorporeal things (' 25 and nghts.('

A thing 1s @ fegal obyect which 1s an idependent part (' :) of the corporeal world (%2) which
15 externdl to humans,(C’ z; subiect o human conirol (- <) and s useful {92 and valuabie o
humans.{' )

(Study Guide p21 and p25)

Suspension and nterruption of preseripion
In the case of suspenston the penad of presenplion whieh has aircady run does not iapse 1
Dut e Coursy i SUspenoed dand San reeommenee a: 4 dater dutea i

ey

IEthe Case CHnlemimiicd, 1he neriod ol PresITIplian ST RAs ATCads TU TS eThnnatec

and the period Of prescrpt of must beain o ran anew oo g by

(Study Guide p76 & 78)

A
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o

{dj Kes dendictae and res deperditac (6}

os derelictae are things which a former owner has abandoned (1) with the intention of
ceasmg 1o be owner thereof.(1) Such things are then res mullivs and may become the
property of any person taking control of them.( 1) A res deperditae is a thing which have
been lost by an owner.(11 1t 15 not a res sr/ling, but remains the property of the owner{ 1) as
long as it 15 hus/her intention to retam ownership{ 1)

{Study Guide p62) [20)]
QUESTION 4
(a Briefly discuss the purpose and requirements of the mundamenr van sprofic. 8

This remedy s mmed at the protection of the fegal order. in a unigue way. s purpose s to
prevent self-heip which mav result in a breach of the peace | ) by summarily undoing the
consequences of such self-help {11 (in so far as 1t has disturbed the exasting relationships of
control), without anv reference to the lawtulness (1) or otherwise of the pre-existing contol
which 15 fo be restored.( 1} In other words, the court does not investigate the merits of the

application. (1)
The requirements for a successtul reliance on this remedy are the following:

(o The applicant (spoliatus: the person whose control has been disturbed) must have
enjoved peaceful (') and undisturbed (%) control (11 of the thing.

7y The respondent (spoliator: the person who disturbed the controf of the spoliatus)
must have disturbed the ;ipphcgm's controd i an uniaw ful manner.( )

{study Guide p141-142)

(hy Control of corporeal things 1s an element of ownership. possession and hoidership. Explain
briefly what control Is. P4

Control consists of a physical or corporeal element (1 e the wan in which the thin ; s
actually held or comrolicd 1 and a mental eloment i1y e the imtenuon with which o ¢
~ hield or controdled.

"Lf

(Study Guide p6l and pi3l)

i Briely discoss the foltowmmy cuotation from Grem v Gren T979 020 SA TTIE oD oar L1 20C
“{ranership i< the most complete real rignt a person can haye with regard o o tnng” o

The pomt of departure 1o that b persor can do with hesher thing as heshe pleasest ! Thes
apparent treedom 1 restiicted, however by the dav ol and the nghut of otnersi b
Ovnership 1o esticted by the (objeaiiner dav trrough statuten bntatone ¢l ane

acichbour faw . 5 Tramershin poabso restroted Boothe csubiectrve s rzhits of wher peands

Fres s — - yh i - SRV D s . oL L1 )
Brrontes, et B4 MTER I TS { mvar gl T sorgihiier - it T UTonseguentin v
SUALE ST RTINS B A I A A 11 roonttmenl W dbsooale (reedors o
ST U BEL NS B AL
. b g popad Tl sy
STHGY Upliy i, Eyy

‘»\



QUESTION 5

{a}

(b

P sells his car to Z. but Z cannot pay the purchase price (0 P immediatelv. Q (Z's tather}
concludes a contract of surervship with P in terms of which () undertakes to pay the amount
due to I if Z should fail to Jo so. A few days later Z, due to his neghigence, is involved in
a collision with E. Z undertakes to pay the costs of the repairs to E's car, but cannot do so
immediately. As security for the pavment of the costs of repairs, Z offers his motorcyceie 1o
E as a pledge. Against this background answer the following questions:

{1} What are the different tvpes of security applicabic here?

Real sccurnty (pledge) (1) and personal secum;’ {suretyship).(])

(Study Guide p173)

(i1) What 1s the nawre of the right in each case?

Linnted real nght (pledge) (1) and personab creditor's right (swetyship).il)

(Study Guide p173)

tiii)  Indicate what the position would be where Z agrees to pledge the motorcyele bur
does not deliver it to E. Refer to case law.

A pledye can only come into operation when the property 1s delivered as security by the
pledgor to the pledgee (1) In Quennv's Motors (Prvi Lid v Standard Credin Corporation ¢ 1
a pledge was represented as a simulated contract of sale to avoid having to effect delivery
ot the object.(%2) The court held that this was unenforceabie.(!2)

(Study Guide p175: Quenty's Motors (Pry) Ltd v Standard Credit Corporation 1994 (3)
SA 188 (A))

( has a nght ol habitation over a homestead on A and B's farm. A and B dectde that Cis oo
old 1o stay 11 the homestead. C refuses to go 1o a rettrement vitlage. Fxplain, with reference

10 the nature of the rights imvoived heres whether C has a nght o refuse.

Dwelling is a personal servitude conferrng a limited real right (13 on the haider w occum

another's house.( 1 with retention of the character of the thing 1y C's right hmits the rizhes
of A and B as owners of the tarmd 1) Thereiore O does have the nght to refuses |}

(Study Guide plol-162)

S bytlds 2 house of corrucated won tor bis berdsmen. He bolts the comagated ror omic g
cemment ~ab on the tarm of higpareni< o Y and Yoo Arter the term of the contract ofease ha

- 5 s . 3 . i 3 :
evpired S wars o remot e the howse, N warns hire that be cannor do that pecause 1owouid
i . fnt Ton R . e HER N T R ol e : -
TGN e thelt “\ AT Y aroue ihai izEt": olame wnors of 1ho a,E!éI"r_,:éj;-,ii,L;(f SPOIY PO S
. . T T U N S SO
AU A SRR T TUTTEN T IO N AN Y CEAHTY VAT OF e Bt ITY I aterhd, ol e oo

Sostcd ciie 0 W LR muocesd SupbetanUate wonr answ e

(2)
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The requirements for the ref vindicatio are that X and Y must prove that

(1) they are the owners: (!}

{1y the building matertals exist and are 1dentifiable: (1)

(1tiy  the defendant (S) was mn control of the matenals when the action was mstituted.( 1)
X and Y could only have become owners of the building material by means of buliding
Unaodificatioy. To determine whether the butlding materal became attached to the land the
following three factors must be taken into account:

(1) nature and purpose of the attached thing: (1}
(11) manner and degree of attachment: (1)

{111)  mrention with whick the attachment was made. (1)

A number of court decisions have concentrated on ihe application of these three critena ey
MeacDonald Lid v Radi and the Poitcheisoroom Dairies Industvies Co Lid {1915 AD 434
Standard-Vacuum Refining Co v Durban Citv Cauncil (1961 (2) SA 669 (A)), Thearre
Investmenis (Pty) Lid v Butcher Brothers Lid (1978 (3} SA 682 (A ), Melcorp S4 v Joint
Mumicipal Pension Fund (TvE (1980(21 SA 21A(WY); Nonsianz Propertics (P Lidy Wm
Spilhcs on Kre (Wp) Bpk (1996 (3) SA 273 (A, The varving interpretations of miention
are relevant.(1) [n Konstanz the subjective intention of the owner of the movables are
decisive, The outcome of a decision could go either way depending on the application of the
three ¢riteria.( 1)

(Study Guide pe6-68 & 109)

(&)

1201

TOTAL : 10¢



COMMENTARY ON ASSIGNMENT 01 )OO L

OUESTION 1
Indicate the INCORRECT siatement
The owner of a car can;

! piedge the car and thereby vest a real security right over 1 in favour of the pledgec. {Correet.

Study Gude p 44 par 7 4

claim :t back from anvene who is controliing # unlawfollv. (Correct. Study Guide p 44 par 143

.

3 do anvthing hesshe likes with it {(Encorrect. Although ownership 15 the most comprehensive real
right a person can have over & thing and that the point of departure is that a person can do with
his her thing as hesshe pleases, this apparent freedom 1s restnicted by the faw and by the rights of
others. No owner. therefore, has the unfimsied right 1o exercise his‘her entitiements i absolute
frecdom in lis/her own discretion. S Guide p 43 par 1.3)

4 sell it 1Correct. Suich Guide p 44 par . 4) . -

The correct answer o the guestion 1s 3,
QUESTION 2

X and Y are the owners 0 (& farm with a homestead on 1L M has & right o habitation vver the
homestead on X and Y's farm. X and Y deaide that I_hfc} want W make use of the homestead, X and Y

WHTH 10 oviet M,
Indicaie the CORRECT statement:

Noand Yocan evict ML because thes arc the owners of e farm. dincorreet. M s mak:
somriute (Imbied rean vichiswhich limze N and Y~ ownershin, S f”,--ufz(ﬁ” 7

Lhii

14 a persenal

and N canmot evion ML becaise N ke o porennal servinds over the homosicad (Correct X an
Y nvs%‘me'w 1= limed by M s persona servitude o hannaion untid VM dies or anul A abangor

Her rraht, Sies e 7 00 pa

c eSO SO IO Calc B e UTSHi ot nvhonvaelie nss LRnTurrest Lol arse e creales
) P . T Dol nat g

O8N 2T IThoN G0 TN U L LTl e SO i
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‘\ anc Y wouid be able to evict M if M | s the homestead w her mend tIncorrect. The holder
a personal servitude of habtiation fmay L.f the house to someone else. Study Guide p P62 par

Jw

The correct answer w the guestion 15 2.

QUESTION 3 -

-~
i
i

Which one of the {oliowing statements regarding ongingi methods of avgusiuon of
IN (..URRE{,, T

wwnership s

1 Judgce of ﬂmpca' FWoessels stated in Pan Wezedy Tan Weze! o Drgsiec 19U 24 AL 408 that strucures
butl lm(v the soil by 4 lessee hecomes part ol'the soil and therefore the property of the owner o/ the
teased premises. (Carrect)

2 Yowas stated in Macdonald Lids Radin and the Potchelsiroom Daries amd Industre: Co Lad 11915
Al 454, {hat the nature of the parucular article. the degree and manner of annexanon and the
miention of the person annexang it have ¢ be considerad {0 determme, whether an article.
originally movanle, has become mmmovable through accession. {Correct:

3 Specificatio car be defined as an origimal method of acguiting ownership 1 ferms of which
ownership is acquired by the authonsed production of a completely new thing, using a thing
balonging w another. {(Ipcorrect - unauthorised production, Studs Guide p "7 par 3 1y

4 Judge of Appea: Nienaber in KNonswanz Properties (Prvs Lid v Wm Spilhwavs en Kic (Wpy Bpl (1946

(33 SA 273 A held thar in order 1o determine whether o maovable thing has become attached teo
land ﬂmmgh accesston, the intention of the owner of the movable things. 1s decisive. (Correct)

The correct answer 10 the quesnon 18 3
QUESTION 4
Which one of the following statements regarding preseription 1+ CORRECT?

i herruptior temporartly suspends the pernod of prescription. (neorrect. Suspension emporarih

suspends the period of prescrmtion. Smdhy Guide n 78}
- X has possessed Y s farm openis ac i he were the owner for 28 vears. Y oresiises tis ang gerves
summons on 2o The course of preserpuion i permanentiy wierrupted. dncorrect. e ner
servive Gf process dogs no? permanentiv nterrup. the course of t}rea;?zptmr Inerrupuion ooours
oty 1f the person who avs claim o ownershup succeeds n carrvimg his o bor clamm o e’
wideement, S Guae p ™7

Presormtion 19 an angimael method o0 acquinng OwneTsinT m enms of whieh Lot whio o

. .
PR AT SR TR g U.i’:;fr O gnolhes O0ovey S 2% LS shr wuTe f o O et Tor Lt tINIRLLTTUDI CO et i

LI ears boeommes W ovnel cOerrest. e Gine 1 p e
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N

vindicano, (Incorrect. Possession must be recained by & spoliation order. The ref vindicarne can

T

oniy be insututed by an owner. Stugy Guide p 77 )
The correct answer to the queston 1§ 3

QUESTION 5

Which one o7 the followiny statemnents hased on the decizion of the Supreme Court of Appeal in i/ Plus
Scheelke (1008 (2 SA 7 4 (SCAH 18 INCORRECT?

Transter of ownership of a corporeal movabie ={Hm€* reJuires wansier of control of the properts by
the owner to the wransferee as well as a real agreement berween them. (Correct, Decision 18VE]

12

When g thing, that 15 purchased under an instalment sale agreement. with the intention of both

partics that ewnership shall pass on pavment of the last instalment, is delivered. no further re
agreement on or after delivery is required for ownership 1o be trunsferred. 1 Correct. Decigion ‘()f)IJ

I F]

the purchased thing when the final pavment was made, (Incorrect. This was the court g gue s view,
Decision 191

4 Info Plus shoald succeed in s claim of the car wath the rer vindicatio. tCorrect. Decisiom 19350,
The correct answer 1o the question 18 3,

QUESTION 6 -

e

Which one of the following statements based on the decision of Paseo Dy Cleaners v Twveross (197911
54 605 (AN 1: INCORRECT?

| I the case of consrirutnern posseyyormn w rapsieror relaing physical control of the thing 1o be
transferred. (Correct, Decision 610A

2 Constiturum possessorium does not constitute dehivery for purposes o) creating 2 valid pledue
(Correct. Deaision 612A)

2 Only actual defvers 1< a sufficient method of debvers 10 constitie a vahd pledge. dncorreet
Tradinic brevi many [subject o ciear evidence that the ransacton s dona fide; couid aso he
sefficient method according to the coart, Devision of 126104

4 The real obiect underlying the ansacvon petw een Aur Capricorn (X nexampie 9 591 01 the Sied

Geudde s and 7wy Cross was Dot @ sale aereement, bu rather ¢ pleaue agreement. o orrc(l Thie v as
roterred wooas o aimutated ransacnan, The rue intentor of the parmes has o be considered,

Dyecesior e160-11:

Tt COMTTUCT TR T T T (T e s

Section 2 of the Prescriprion 42 68 071960 provides that the running of preseription shall not be
mterrupted by the involumary Joss of possession. Possession can be regained by instituung the ros

The purchaser under the instalment sale agrecment (Info Plusy should have been in possession of

B Gk § T e

wv v
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QUESTION 7

i1t which court decision was the swhrraciion trom the dominiwm test. which is used o determine whether
a specific grhi s e real nght or @ persenal (crednor’st rght, formulaed?

I Aegal v African Supersiare (1963 13 5A 102 Ay dIncorrect. This decision concemed nuisang
m nerghbour law, Studv Gwude Study U 3

[

Gren v Gien (0879(23 SA 1113 (T idneorreet This decision concerned nuisance m neighbour

Taw . Studh- Gunde Snedv Ulnir 3y

Fx parie Geidewin = (1826 OPD T35 v {Correct Stuch Guide Stuchy Unza 0y

'k

4 Cape Explosive Wores Lid v Dencd (Frv, Led 2001 (31 5A 569 (SCA tIncorreet. The Supreme
Court of Appeal confirmed the st in ths decision Stuch Guide p 3x par 4
Pp 4 y /

['ne correct anvwer ic the guestion 1s 3.

QUESTION S

Which remedy was NOT considered n the decision of Chifford v Farinha (1988(4) SA 315 (WLD)?
The rei vindicatio

The interdict

The aguilian action
The condienio furtiva

B B

o

The correct answer to the question 15 2.
QUESTION 9
Which statement(si. mentoted below. regarding the protection of ownersihp iv/are INCORRECT®

1 [Vand €

2 Band C
3 A az;u I)
“+ A.DandF

A The rei vindicane 15 avaitable v the ewner of & thing and car be used o clarr @ movable or
imraes able thing, or the ghest value of that dung. (ncorrect. The rervindizario cor on's be wsed

P - e Yesge Stasedy oo d FOICE 9y g0 ™ F
to clarmn a thing Stuch Saade p 709 par 200

B o] 1

T cordeio rerive cat be used o dams a stolen thing o e thing wiieh was romoves wain
decern il mont o tne Biehest value ol na e sinee e theft or removan «Carrecs Siuhy Qoac

S A _— i
AN B 15 S
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The requirements for a successful reliance on an interdict were set out in Servgeio v Scrlogeis
1614 AD 221 {Cerrect. Study Guide p 172 par 227

The cordicide furiva and the rei vindicario can be insuuted simultaneousis tIncorrect. These
emedies can only be mstiuted 1n the alternavive. Sawh Guide p 112 par 3.1

72
AR

Eswopper 18 a defence against the rer vindicanio. (Correet. Sty wnnde p /0 par 27 3 31

The decision of the Appelate Deviwonin Ouenne '« Motors (Pros Lad v Standard Cedu Corperation
Lid (1904 (2 SA D8R (A s authory for the sirong pmtec‘a}{m which ownership empove and
mdlf ates how the defence of estoppel must he applhied. (Correct, Decision [98H;

The comrect answer 1o the guestion 1= 3.

QUESTION 10

T

Which of the foliowing do not fit as examples of how ewnership can be extmeuished by the operavon of

faw™?

FENULE I B T e

insolvency

destrucuion of thing

QCUISILIVE prescripiion
attachment and sale in exccution

The correet answer 1o the question is 20 (Srudy Guide p 119 par .3)

|
-

COMMENTARY ON ASSIGNMENT (2

QUESTION |

Dehine:

{al

}"mpeﬂ“‘ law (the Taw of thing<y can be defined a8 @ branch of privaie fow (1 winch ww%‘fs‘aﬂ of & numner
ot legal ruies (0 that determine The nafg content, cstanishmenl, prolechion, Hans ;
Gl variods reat relauonships £ Dy botween o lecal subicor and o thine o7 s an we

properts law

Cid

cramg Tom these relationshipe.
(Study Guidep 19

ey

reneds o

3 s

CTemed cun e dunneo s 1o bu R 0T o s forwme’ oovu
AP N0 AL O DRalectE o comertore o soparrenat relanionae
S . - v, LN
Chruay Seidor D
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(c) ros nulin 2
Res mdlivs are things that are susceptible 1o ownership. 1) but that helong (o no-one (1) a4 a parnicuiar
stage.

(Study Guide p )8

(d) prescripuon (%

Prescription car he denned as an n’"wmcsi method (Dot acquiring ownershup {11ir terns of which a nerson
who gonirols (possessesy (1 athie (1 yoneniy 11 and as if he/she were the owner (1 for an aninterrunted

eriod {1 of gurry vears (1) becomess 118 owner. .
(Study Guide p 74, 12

QUESTION 2

{a) Name the requirements for o suceessful rehance or the:
(i1 red vindicario (refer 10 & relevant court decision) 4

For a successful rebiance on the re vindicano the plaimti{T must prove on a balance of probabilities. that

> hesshe is the owner (1)
4 the thing ¢xiats_and i< identifiable ¢ 1)
> the de{:ndan? 1<n contrel 1)
> A relevant court dectsions: Charnvy Naidoo Chiford v Farmina Quenny s Mororsy Sunaard Credis

Cornoranon Koustans Properties Pee Lid v Wm Spifhaus en Ke MacDonald Lidy Radm apd The
Foichersiroon Ddivies Gind nausiries Co Lid'Smph v Sanmiam Ingurance Eskom v Roliomatie
Envincering (Lams, Bpk (!

(Study Guode p 109)

(i) mterdict (refer to a relevant court deciston) Iy
- g clearmoht 00
. mpury Dy actually committed or reasonahle apprenended and
- the absence of simtlar protecuon o6 by am other remedh
i A relevant court deaision 18 Sefiopeio v Selloweto Necs v Al Regai v Apcan Superviaie Gun

v ien Malhnerbe v Ceres Muicipaiire. Theatre (s es fment v Buic ey Brotie s hriney Fan Nickerk
{1

(Stwdy Guide p F12)

thy NMemiorn four weve in which ¢ co-owner can encumber isher undivded share e the

COMIMNN DrORErts

it cose o movabis e poearhic e pledee the share o7,
- ] Cimrnevabio e onounibeT Hr Shdfn Wi &ormarigave.

- ; ; ey 11
Can e cheuinbored wilh o N '"“s’ifm? ~ervitode ~uon an tsuirner,
[ Tt Tr 0detUy £ 95:(51:::‘:.3%;‘{,‘

tSteh Crpidde b 724
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e T R T ST b 6 e



10

(< Brieflv discuss the reguirements for and effect of a notarial bond in terms of secuon 1t of
the Security by Means of Movable Properny Act 57 of 1993, {3}
equirements:
. The corporeal ¢ 1y movable things (1) of the morigagor has 1o be described 1 the mortgaze bond m
such a way that it 1s readily rccognisabie. i1
Effect
» A netanial bond in terme of this section of the Securin by Means o Movanle Properre 400 37 of

[9G3 provides the creditor (mov‘tr'aﬂ ¢ on regisranion « -z with a imed rWI right {a pledoer )
over the defined movable property of the debtor without the praperty being delivered o the creditor.
(b2} .

(Study Guide p 182)

(d) Name the categories of land reform and gn e one example of a statute applicable under each
caltegorn,

1 Restitution of iand rights: (42) the Restimtion of Land Rights Aci 22 of 1994 (4

[Land temure reform: (42) tha Upgrading of Land Tenure Rights Act 112 of 199] or Iht‘ Communal
Properry Associarions 4cr 28 of 1996 or the Land Reform (Lapour Tenants; Acr 3 of 1996 or the
Extension of Securin ot Tenure Act 62 of 1997 or the Prevention of Hlepal Eviction from and

T

Unlaviiul Occupation of Land -1cr 19 of 1998 (M)

33

3 Redistrbution of fand: (*%) the Development Facilivnion Aot 67 of 1995 or the Land Rejorm
(Labour Tenantsr Acr 3 of 1996 (12 or the Housing 4cr 167 of 1997,
(Study Guide p 215-222 [20]

QUESTION 3

(a1 Distinguish berween:
(1) enrivation and expropriation with reference w section 25 of the Constiturion o1 the
Republic o Noutii 4frica 108 of 1996 {5

The first distincuon between deprivattons and expropriatiens 15 that compensation 15 not usually naid for
deprivations. whereas 1t s paid for expropriations. (11

A further distinetion between daprn ations and expropriations 1s that a deprivation involves the exercise o
the State's regulatory € 1) powers mrespect of property and an expropriauon occurs where properte s 1ahen
away (1) by the State. In the case of a dﬂp“ri\'a[ifm the properts remains i the hands of the owner hut s
the case of an expropriagon the ownership of the properry vests in the State. ¢ 1) The State may either keep

1he property or ransfer 1 1o SOmeone ¢ise

Another disticetion 12 that section 25302 of the Constituiion provides that expropriations should be {or o

}
public_purpose ov oo the pubhi anterest. Secuor 2507 does not contn a similan provision regatding

deprivatons. ¢
(Study Guide p 210)

e accessior ant manufaciun

R SR T TT T4 5 MR A0 Pt ERNRTN (11 i -1 N SPR TR ST R ST
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(11 The

becomes mereed (1) with & principal thing. o1 with the result that the two things form one enuty.
accessory thing joses its independence (11 and becomes part of the principal thing. The owngr of the
principal thine 1s the owner of the compostte thing. (1)

Marufacture (specificarior 1s an original method of acquiring ownership m terms of which ownershir 15

H

acquired by the unauthorised production (1) of a compleieh new thing ¢ 17 usmg @ tung belonging w

another. (1)

In marufacture a new thmg (1) 1s created by the person who will acquire ownership. 111 Iy the case of

mamfactere one is dealmg with @ composite thimg, which is nod the case with aceession, (1)
(Study guide p 62 & 71)
{1 Dricfly discuss constirunum possessoritm as 3 method of delivery to establish o pledoee, 5y

Constirutum possessorium 1s a form of delivery where the transtferor ipledgor) retains phvsical conwrol i 1
over the thing and exercises physical control on the transferee’s (pledgee’s) behalfl ) This wethod of
transfer 1« not acceptable to the courts ag a means of consttinme a pledee. h-’--"auv* 1T provides ampiz
opportunity for fraud, {11 There 15 2 mere change in the intention of the wransferor and the transferee, (1)
in orderic establish a limited real security right of pledge. actual phvsical deliveny (1 of the pledue objeat

w the pledpee 1s required. Refer w Haseo D Cleaners 1 Twyeross (1979 (1) 5A 603 (A)) or AES4 Bank
Lid ta Bankfin v Jordashe Awie CC(2005 11y SA 401 (SCA). (1)

(Study Guide p 175-176} |24))

QUESTION 4

{a) Analvse the nature of ownership with reference to two court decizions on neighbour-law limnations
on ownership. (14,

anc”;hm entarls the relationship berween u legal subjectand athing ¢ 1 and the relatonshipberween legal
subjects regarding the thing. (1) Orwnership s a real nght (1) which @ives the owner the most complets and
absolute enuticments wo a thong. (13 These entitfements are however hmited by the (objective s law 1 1) and
the (subiective) rights of others (1) (iimited real mghts and creditors mights) (1) For this reason ne owner
has the right w cxererse his entitiermnents of ownership in absotute freedom and e his own unfernered

discretion. (1)

aw the exorcise of an owner's cnulicments 1= inmied D\ the mierosts of

I the case of neighbour
neighbours. (1) The harmonizavon of neighbours’ conilicting ownership rights can be achieved b
restricting ownership 7 The west iz alwavs one of reasonablenegss . (1 O the ong hand o landowner mus:
exercrs¢ his her enutlements re 3¢;una'b%;c and on the other hand the nerehbourme owner or user 1= expected

AL

teoiolorate this use within regsonable bounds o

sfdewry Caep e JU7G 2 548 1113 7Ty

Facts
Grwas wenousty arfected by baboons that destroved s mealies Gonaalicd an epoaraius e Shassawe he

1

Babwaor b Lae Douiaur LoV i b "ii%)ll” (hs hrowgery. [ alnErots hady foud potses & reuar

r“

A e

mmtervale durine the dat and e mpehit The newghbour wiow to O i compian. dbow the s e aurin,

ronorcid noand rofuseo e speab o e noighbour on the welephone Do nerghbr msmuleo oo
“cguvsted urt tomak o oan Ander e see CUSGVIERIT W b
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Legal question
What 1s the nature and scope of ownership. (1)

Ratio decidendi

The court defined ownership as the most comprehensive real right (1) 2 person can have w s 'her thing.
In principle, it entitles the owner 1o do as he she plzases (1} with his/her property, This treedom s
restricted. (1+however, by the law + ] and the nights of others. (1) In thls case neighbour law determines
that an owner shouid exercise his/her ownership rights reasonably, (|

in the interests of peighbours, A balancing of mterests must be made and the criterion with which neizhbour
relation ‘:hlp\ 15 judged 15 that of reasonableness, Neighbours are expected to behav e reasonably 1owards
one another. An owner must therefore exercise (11 his‘her enutiements as owner rgasonably and the
neighbour must endure {1)such exercise ina rwx(}nab e wav. A ceriain degree of tolerance i expecied
of neiehbours in the exercise of their entitiements 4s owners, (1

Neiehbour faw deals with the limitations placed on owners i the exercise of thelr enttiements as owners

Application of finding on relevant facts

The court granted the interdict. 1t indicated that G could have taken alternative steps to curb his problem.
He could have moved the apparatus further away from the boundary. Tt was not necessary to set the
apparatus at such high volume. All the people and ammals on the neighbour’s farm were adversely affected

by the noise. (1)
and

Malherbe v Ceres Municipalin: (1951 (41 SA 510 (A))

Facts

The appellant, Matherbe approached the court for an interdict ordering the respondem. Ceres Mumipaiin
o prevent acorns and leaves of cak trees growmyg alongside the sureets of Ceres. irom falling onte his
property. The appeliant averred that the oak wees constituied a nursance on his property in thar the falling
nal feaves biocked the gutiers of'his buildmg thereby causing rainwater (o damage the walls of the building.

1y )

Legal question
To determine whether fulimg leaves and acorns and protruding branches of trees growsne alongside streets

consutute a nuisance. {1

Ratio decidendi

Creneral

The faw expects @ degree of tolerance 1) batween neighbours in the exercise of ther entitiements o
ownerahip,

Regarding {caves from 1rees w the sireo:

The planting of oak wees alongside the streets of towns and cities 15 considered 1o be compatible wir the
natura! and normal use (11 of streets i e Wesiern Provinee Oras trees are benton a~ well as omamental
and shade giving. I ther leaves are blown onie nelgnb{}ux‘mg premises by the wind ther the owners of

mwsc nremises must endure 1 them as a natural result of the normal use of the street by by rosnondent.

SFEING (6 U el PO VORI L0 YN
oleaves ano ooms rom ovorhangmy “n':ua:’», i he alow

!
TE appeliant cannot compliam anou.
such brancnes w prowade onto his pronerts [Fhe chooseo e aliow the branches of rees (o protrude ont
Tten s propern Hothe aprohiom

COTH T Brane

Hbouy 1o clen i e

e nyopn vt m., CafiieyT Nl ﬁ}'\ nets

WorsItos o MTEVET e o a0 uenrr o oser tan e
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equest (11 the respondent o remove them. (f the respondent refuses (1) 10 remove the branches. the

appeliant may either remove them himself (11 or he may apph for an interdict ¢ 1) enther ordening the
respondent 1o remove the overhanging branches or forndding him te let the branches protrude onto the
appeliant’s land.

Application of finding on relevant facts

The apphceanon for an mterdict fatled. (1% The alling leaves dic not causes any obvious damage v the
appellant’s building. The damage complamed about could m\ heen avordad by the appeilant by annualh
spending a small amount of money on cieaning the gutters. 1) 1118 reusonable o expect the appeliam o
exervise a degree of tolerance in this regard.

With regard to the overhanging branches the appellant failed because be did not prove thai he had requesied
the respondent to remove the branches. or that the respondent rafused 1o remove the branches or claimed
that it had a right 1o let the bmmrz s protrude onte the appelflant’s fand. (1)

(Study Guide p 42-50 & 33-54)

[Marks are i excess ofH}.]

) Discuss the criterion of reasonableness in the exercise of semvtudes. Briellv refer w0 8rink

v Far Niekerk (1986 {3) SA 428 (Th in this revard. (i
The rights of a servitude holder enjoy precedence over those of the owner. 1n s far as the exercise ot the
servitude 1s concerned. (1) The servitude holder 1s entitled o perfonm all the acts that are necessary for the
due exercise of the servitude. (1) The exercise of the servitude shouid take place m a civilised manner
(civilirer modo) (1) with the teast possible inconvenience to the owner (1) The owner of the servient
ienement 15 entitled 16 exercise ms/her nghts as owner as lonyg as these do not contlict with the senvitude
holder’s nights. (1) The criterion of reasonablensss entails that 2 servitude holder must exercige the
antitlements within reasonable bounds. On the other hand the ownet must wlerate the exercise of these
crntitiements within reasonable hounds.

in Brink v Var Niekerk the owner of the dominant ienement who was entitled 10 @ servitude o right of wan
over the senvient tenement gramed hic nerghhonp whm atso happened 10 be the lessee of a part of the
dominant tenement. permission 1o use the t;cr\fitud-c road over the servien: tengment in order Lo enable the
neighbour tore dnthc netghbour’s own land, (1 The owner of the servient tenement applhied o court {irs.
o forbid the owner of the dommnant tenement to allow the neighbour or any ()th@“ Persen 1o use the
servitude road over the servient tenement to reach the nerghbour s land and. second. 1o forbid the nerghbour
1o use the road 1o reach his own land. (1)

The court, however, found that ne eviagence was produced 1o snow that the use of the servitude road was
imconsiderate or unreasonable, ar that the use caused ary damage om meonvenience. ¢ 1) [ eoaid thercfore
net be held that the hotder of the servitude did not ao 'f*p‘éfi!i?f”l??(ue.f i the exoreise ol noserviude (1 The
court funther held that, as o lessee of part of the dominant wenement. the nerchbour’s presence on e
donunant tenernent wa- lawtul, Therefore, 1t was irrelevant whether the neighbour used the servituwos road
over the ~erviens tenement., with the conseny of the dominan? owner. 10 reach the dommant tenement or (o

cach his (the nawghbour’s. own and, (1 The moere permizsion 16 ose the mad doos ot mean that “ne
semvirude hoodzr did not act cndlnc paode . Aadimona’ cuidence wes noeded wonrove thy

ES5rudy Gride p 163 & Brink s Van Nicherk (1986 (3154 4281 Th

InAgrie cre o encoges of 107 1241



QUESTION 3

fa) Z rvents a bitliard room mn Newtown from S, Interms of the lease agreement 7 1s not aliowed
to serve alcoho! on the premises or keep 1t open after twelve at mght. S and 7 mser = term
in the agreemern enutiing S to take control of the premises if Z conravenes any of the terms
of the lease. Z serves alcohol 1 his friends and holds rowdy parties unil sunnse. The
neighbours complam o S, S removes the locks from the buiidinw and 111s new ones. He
locks all enrances 10 the premises and effectivelv debare /7 from using or enering the
premises. Z apphies for a spoliation order. Briefly indicate the nature of this remedy | tic
requirements for the remeds and Z's chances of success. You must reter o the reievan

“n

court decision.

The spoliation remeds 15 aimed at the protection of the legal order in a unique way . The purpose of the
remedy 15 to prevent seif~help which may result in @ breach of the peace, (1) by summariiy undoing the
conseguences of such self: he,ip without reference to the lawfulness or otherwise of the pre-exisung contro!
which is to be restored. (1) In other words, the court does not wnvestigate the merns of the apphoanon.

The requirements for & successful reliance on this remedy are the followng:

- The applicant must have enjoved peaceful and undisturbed control (1 of the thing
> The respondent must have disturbed the applicant’s control in_an unlawful manner. (1)

7 will be successful because it is clear that S resorted 1o uniawful self-help. S cannof rely on the clause in
the tease agreement entitling him 1o take control of the premises. since such a clause would enuitie S to ake
the law into his own hands which 1s agamst public policy and not permutted. (1) See Nine Bomno v De
Lange 1900 TS 1200, (1}

(Study Guide p i41-142 & Nino Bonino v De Lange (1906 TS 120))

(b Apart from the spoliation remedy and the mterdict. mention one other remedy that can be
used 1o prowect possession and holdership. Indicate the aim of this remedy. acamnst whom:
v can be instituted and the requirements for a successful rebiance on 1 (35
There are three remedies that are applicabie nere. You need oniv discuss one of them.
Remeds Conchicrio furriva 1)
Al To claim a stoien thing ¢4 or its hwn st value sinee the theft ( o
Agamnst: The thief ¢'2) or the thiel™s hers (43 or the person who removed the thing wik
decetful iment. (M)
Reguirements: To suceeed with this remedy the applicam must prove:
> lawful interesty _) from date ot thert w date of imstration ol the action 7
> theft 4y or removal with decortful mient (-
v i the action is not mstituted agamst the %1: of ot decentful remover, that the
defendant 1 the heir of the former (12
o7
Remedy: I’}f’c’;;marsr\ order (1
A mim watvelh determime and Siroumseribe the respecuie mights of cach nart

card e inc o 07

HE
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Regquirements: To succesd with this remedy the apphicant musi
. convines the court of the existence of an exising ur fuure right or dun
{7
> prove g real dispute about the right or duny {1
, ove the requirements {or the nght or duty rebed on (1)

Or

Remedy: Aguiban action |«

Aty To clarm compensation damages {07 losses suffered as a resuit of the defendan: s
unlawful and mmentona; or neglhigent acts (’E i

Agamnst Parson whe caused damage (1 &

equlraments: - act egainst the law (unfawful conducti {
> culpabithinn umentnegligence ) of defendant {42}
. proprictarn nght unerest m thing ()
* patrimonial foss (7
> causal connection h “tween patrimonial loss and conduct of delendan( (2

(Study Guide p 112,113-114 & 143-144)

(ci X and Y are co-owners of the fama, “Hazerval”. They purchase certan farm wmpiemenis
trom K, the cooperatrve, wr terms of a credn agreement. K reserves ownersiip of the
farm mimplements. The implements consist of a piough, a wactor. & harvester, spades.
rakes and picks. T steals the plough. The harvester ts ieft with the farm \mri\f,.r& on the
north-castern corner of the farm where it 18 required i autumne when the wheat
harvested, Z, 2 neighbour. borrows the tractor for & month to plough her own théids.

i1} With refercnoe to the harvester that has been left with the farm woerkers, indicaie
how both drrect and mdirect comirol can be exercised. VA

>oand Y eaercise indwect conyol iy over the harvester through ther workers who exercise direct
controd 1 because they are 10 actual phvsical or immediate conirol of the thing, (1
(Study Guide p 130,

(i Deseribe T s real relationshim with the piough, Substaniiate sour answer. ‘7

T s @ mrada flde ¢ 2 possessor. 0 He s avare of the fact that he s not lecally recognsed as e owper
ol the plough. (M2 since he dmes not conform to ihe requirements for ownership, but he nevertheless nas
the mrention of an owner. ('

(Study Gruide p 132

s > has emered mto an agreemnent with O and 2 terme o winen they gramed him e
r‘.;.ﬂi ter wse the road eyver tnerr famy o Hogervad) This apreoment 12 m wrirno, b 1
nio e nstered. O and Posell wielr farm 10 20 This new owner, wine knows abous the
servitude agreement repses wo slow Stouse the roaa, g S obten a real niehl” Hraefhs
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