QUESTION

|
i
What requirements does a legal object have to comply with to qualify asa |

| (a)
thing? Name and give a brief description of each.

g (10)

ANSWER

{a) Corporealitv: A legal object must be capable of sensory perception and must occupy
space. '

(b} External to man: Man cannot be a legal object.

() Independence: A thing must be a separate and distinct enuity that exists
independently.

{d) Subject to human control: A thing must be susceptible of Jegal sovereignty as
exercised by a legal subject.

(e) Useful and valuable to man: if an object has no use or value for a legal subject no

legal relationship can be established between the subject and that object. The value
need not be economic - it may be sentimental value. (rnm

QUESTION ) , |

Rearrange the two columns below in order that the exampies listed correspond ;
with the things in the first column. :

{10 !
]

ANSWER
| THINGS EXAMPLES

a Immovables (3) bely  Key for a house

T

b. auxihary things (1) 12) Untamed amumai

= Consumables (9) 3 Butlding

d Non-negotable things (3) (4} Interest on capnal

e Res nul!:us:&i (3 Human COrpst |

v Accessary thimngs ox) 161 O tankship f

g Indivisible things ™ [T O1l painting jl
I b Jungtbles (10, P Brich: buth min 2 wall
o 4 bR LT T W




QUESTION

Briefly define the following:

{a) Property
{h) Property rights
(c) Thing
(d) Person
(e Remedy
(10)

ANSWER

a Propern 15 everyvthing which can form part of a person’s patrimony 01 estate,
mcluding corporeal things and incorporeal mterests and rights,

b. Property rights are any iegally recognized ciaims or mterests in property.

C. A rhing 15 a specific category of property. which is defined with reference o ity
characteristics as a corporeal object outside the human body, and an independent
entity capable of being subjected to legal comrol by a legal subject for whom it has
use and value

d. A persor s a legal subject who can acquire and exercise rights and obligauons in
law

e. A remedy s a legal procedure provided by the legal order to protect a right agains]
infringement or © controt the effects of an unlawful act or situation (10}

r Brieflv explain the different tests that can be used to determine whether a

i particular right is a real or a creditor’s right. 1103

ANSWER

@ Classical theory : disungurshes between real and creditor’s rights by emphasising the
nature of the object of each: real rnights with regard o things and creditor’s rghis
with regard to performances {3

h Dersonalist theors  disunguishes between real and crediter’s rights on the bass of
therr enforcement, real rights are enforccd agamst anvbody and creditor’™ nghts are
eritoreed agamst o specific debtor 3

. Subiraction rom e dompur 1o devied by the courts e distinguish betvoeen res!

angd creditor’~ nehs on the basis that the tormer resalts g 0 donuteer of o

SUDITACHIOT TFOns INe ownor « owershupy wieteis the latior results anoan oblioare o
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QUESTION

Rearrange the two columns below in order that the examples listed correspond
with the things in the first column.

THINGS EXAMPLES
a. Negotiable thing 1. Hand-woven table ctath
b. Divisible thing 2. Sectional titie flat
| c Composite. thing 3 Running water
C l
d. Incorporeal thing 4. Nanonal Parks
e Non-fungibie thing 5. Wild animal
{ Res communes omnium 6. Tennis ball |
g. Singular thing 7. Creditor’s right
h Non-consumable thing g. Litre paraffin
i, Res publica 9. Motor car !
i. Immovable thing 10.  House |‘
—an
ANSWER
(a) = (5} (Negouable thing = wild apimal)
() = (& (Divisible thing = litre parattin)
() = (G (Composile thing = motor car)
(d) = {7 (Incorporeal thing = credutor’s right)
re) = (1 (Non-fungible thing = hand-woven table cloth)
ifi {3 (Res comuMunes omsm = running waler)
L) = (6 tSinguiar thing = wnnis balls
(hy = (10 iNon-consumable thing = house)
(1 = 4 (Res publica = National parks;

ddmmovahie thing = ~eChmnal fiv iist



QUESTION

Mention four different types of rights in property and give an example of each.

| (8)
ANSWER

l. Real right - house

2. Immaterial property right - copyright, trademark. copyright

3. Limited real right - servitude. usufruct, security right, muneral right

4 Creditor’s nght - contractual right. shares, suretvship, hire-purchase contrace
QUESTION

Summarise the essential facts of each of the following cases in
no more than 25 words each; and then state the ratio (argument
supporting the decision}) of each in no more than 25 words

each. as)
ANSWER
al Exparte Geldenhuys 1926 OPD 155
Facts:A musual will determines that the surviving cestator
divida the land in the estate in egual portions amorn
Ld sl Ldest

cnildren when ¢ : reaches the age of majority
Srawling tho rortion witTh the homeszTead TUsSC payv o a sum
Y oo T =
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QUESTION

" Explain in one short paragraph how the difficulty in distinguishing between real and

personal rights can arise in a practical situation. Use an example to illustrate your

explanation.

(10)

ANSWER

d

The problem with the distinction between real and personai nghts is restricted to
corporezl propeny

The problem is usually restricted to limited real rights, smce 1t 1s never difficult o
distinguish ownership from a personal or creditor’s right.

The problem is largely restricted o mmmovable property. because real nghts with
regard 1 movables are transferred by delnvery., which makes it fairly easy 1o
distinguish a linnted real right 1n movables from 4 personal right.

The problem is usually restricted to rights created in a will or a contract. because
these provisions in a will or a contract do not always make 1t adequately clear
whether the rights created by them should be a Iimited real right or a creditor's right.
As a rule, this problem will involve the question whether the right 1n question should
be registered - in terms of the Deeds Regisiries Act all real rights with regard 1o
immovable property have 10 be registered, whereas personal rights may not be
registered.  An example of a right which illustrates all the points above would be a
provision in a will or a contract which provides that a certain person should receive
a certain sum of money from the owner of land. If this provision creates a hmited
real right for the recipient of the sum of money it has to be registered against the title
deed of the land: but if 1t creates no more than a creditor’s right against the currem

owner of the land i mav not be registered.

QUESTION

Study the facts of the following three prescribed cases in the prescribed casebook: {a})
ESKOM v Rollomatic Engineering (Edms) Bpk 1992 (4); (b) Reck v Mills en 'n Ander
1996 (A) . Explain. in a short paragraph each, whether
the electricity towers in (aj, the condenser in (b} satisfv all the
requirements to qualify as moveable things. ’

ANSWER

Charactenstics of things

Electriciny towers:

corporeainty ves, no problem

sxternal to humans ves, po problem
independence no. sl attached to land
wiridical control ses. ne problem

: .
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Your client, Ms M Radebe, is the owner of a farm in Mpumalanga. She received an
affer to purchase the farm, and now she consults vou for legal advice. She thinks that
the farm has excellent potential to be developed for ecotourism. and she wants the buver
to increase the offer by 23% to reflect the development potential of the farm. The
purchaser is not quite convinced of the farm’s developiment potential, and is therefore
not willing to increase the offer. However, the purchaser is willing to conclude a
separate contract to the effect that, if the farm is actually developed for eco-tourism at
4 later stage. he will share the nett profit of such development with Ms Radebe on a
30 50 basis. Ms Radebe is worried about the long-term security of such an offer, and
although she thinks that the long-term profit sharing will probably earn more money,
she thinks that a cash sum right now offers her mwore security. Can Ms Radcebe accept
the purchaser’s profit-sharing offer and still enjoy long-term security? Advise her on
this point and explain the possible benefits of your solution, with reference to applicabie
case faw,

ANSWER

I Ms Radebe accepts the purchaset’s offer, her right (o share 1n the eventuai profit of

development 1s based on the separate contract with the purchaser. This s a creditor’s right
based upon contract.  Creditor's nights can be enforced against the other contracting party
only, and not against anvhody else. In other words, 1f the purchaser should sell the farm o
another person, Ms Radebe carnot enforce her rignt to profit-sharing against the new owner
oniy against the origmal purchaser What Ms Radebe wants 1s a rnight which can be enforced
not only against the purchaser. but atso against anybody else who maght purchase the fann
from hum at a later stage chis successors i titley, That i1s only possible with a real rnight i
Jand, which has 0 be registered against the ttle deed of the farm, and which is then entorced
against all later owners of the farm. even if thev were unaware of the original copract. in
this case the right runs with the land. and not with the contract.

The problem is, then, to provide Ms Radebe with a limited real right which secures her righ
to profit-sharing against later owners of the farm.  That means she cannot accept the
purchaser’s offer unless the provision s also registered agamst the utle deed of the farm as
a hmated real night. The immediate-cash option 18 only preferable to this one if the chances
o1 development and of higher profis are shm. However. 1t the chances of development and
o high profits are gnad. this option 1s better and sl safe
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QUESTION
Define the following (provide only a definition, not a discussion or an analysis of various
categaries, etch:

a. Ownership

h. Bound common ownership

c. Sectional title unit

d. Common property {sectional title scheme)
e. Participation quota (sectional title scheme)
f. Management rules (sectional title scheme)
g. Property time-sharing

h. Shareblock scheme

i Housing development (retirement) scheme
j- Expropriation

ANSWER

a. Chvnersiup s an abstract legal relationship between the owner and the thing (in terms

of which the owner acquires enutlements o use and eqpeny the thingy and between the
owner and other legal subjects (nterms of which the owner can expect others not (o
mtertere with her enatiements;

b Bound commor owrersup s & jonm of co-ownersiiup which s based upon an
underiving leeal reianonsing such as marnage or partnership. which means that the
common owners cannot erminate or chanee thar co-ownership as long as e

underiviag reianonship sudi exasts

A secnonal fidie wer s desertbed i the Secuonal Titles At as & composie
smmoyvabic thing, consisting of a secton of a buillding together wuth an undide
share 1 the common properiv, as epportioned on the basis of the participebon ot
The conmpnun properny (04 sectional ttle scheme consists of the fand and alf rues

-.i“

o ddingess wineh are nst part of the indnodual seotiens

Voo purtcipation guolc > & pereeniage, Jaloudalee pyoanading the e aroe
troasired Lo the centre of soparatiy wallsy o wosecnion oo sechonal bde sahom
mytne total floor areas of alf the secuons wgether (calcudated o four decimal pomis
Sre tined 0 HGcale & seshintal e ownge ©undnoaey shars in the commot prepers

TIUOTIRS At rosmoTaniipe o s
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The management rules of a sectional title scheme are the rules, prescribed by
regulation, in terms of which the body corpordte and trustees manage the scheme.

Property nme-sharing s a scheme, controlled by the Property Time-sharing Control
Act. by which a group of people divide the right (real or creditor’s rights) to use and
vccupy a building amongst themselves on the basis of specifiad time-siots of the vear.

A shareblack scheme s a scheme. controfled by the Share Blocks Control Act. by
which a person obtains the right (creditor’s righty o use and occupy a part of a
building on the hasis of that person’s shareholding in a shareblock company twhich
owns or rents the buddingy.

A housing developmen: {retirement) scheme 15 a scheme. controlied by the Housing
Devetopment Schemes for Reured Persons Act. by which a retired person (older than
530 vearsy acquires a housing mierest (real nght or creditor’s right) to occupy a part
of a burlding

Expropration is an oniginal form of acquismion, controlled by section 25 of the
Consutution and an authorising law, by which the state acquires ownership or real
rights, without the consent or Cooperation of the former owner or helder. in the
public interest and agamst compensaiion.

QUESTION

Distinguish between the following:

4.

h.

d.

ANaWER

a right and an entitlement
bound common ownership and free co-ownership

property time-sharing schemes based on sectional title and on shareblock
respectively.

accession and manufacture

original and derivative acquisition of omnership
causal and abstract systems of transter of ownership
negative and positive svstem of registration

mixing and fusing

accessory and auxiiiary things

unanimons and special resoiutions (sectional title scheme:

SJdiiterence herwocen oooal and an enpriemen (0 the field o property s the ing

Broreowihi o has v oreoare 1o 2 0™ whereas the enuttement - owhat cod 2an

Joowsth the thimy because ©ov have the nivht Propert rignts sulh as OWHErsamp ang

i " . .
: cpESTusia iy inge

Coane pEbinme i ey o e enbitlenmen
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Both bound common ownership and free co-ownership are forms of co-ownership,
which means that more than one person own the same thing in undivided
shares. In the case of bound common ownership there is an underlving legal
refationship such as marriage or partnership upon which the co-ownership relationship
1s founded, so that the co-owners cannot terminate or change their co-ownership while
this underlying relationship sull exists. In the case of free co-ownership there is no

such underiving relationship.

All property ume-sharing schemes imply that a number of people divide by wav of

& use agreement) the use and occupation of a part of a building (usually 2 flat or
aparunent) amongst themselves on the basis of specific peniods of the vear. 1f the
scheme s based on secrional iitle, they will be co-owners of the sectional title unit
and their respective use rights will be based an co-ownership. If the scheme 15 based
on shareblock, they will all be shareholders in the shareblock company and their use
rights would be based on the creditor’s rights of shareholding.

Both accession and manufacture are forms of original acquisition of ownership. The
difference ts that accession takes place when one thing is added permanenty to
another so that the one thing loses 1ts tndependence and becomes part of the other,
whereds 1o the case of manufacture snmething completely new is created using the
materials or things of someone else. In the case of accession 1t will still be possible
10 identify the principal object 1o which other things have been attached, while it will
be impossible to 1dentify the former materials or things in the case of manufacture,
where a completzly new thing was created.

Original acquisitiion of ownership means that ownership s acquired by operation ol
law and without the consent or cooperation of the former owner, if any. whereas
derivative acquisition of ownership takes place with the consent and cooperation of
the former owner. who transfers the property to the new owner.

In & causal svstem of transfer of ownership the validity of the transfer 1s subject 1o
the validity of the onginal contract (obhigation-creating agreement), but in an absorass
svstent ownership can be transferred vahdlv even if the original contract s invalid.
provided that the real agreement {actual delivery or registration together with the
intention 1o transifer and accept ownershipy 1s valid.

In a posuive svstem of registration the correctness of the registered mformation i
vuaranteed, but in a reeative svstem iC s not. The difference is that. n 4 negative
svstem. one can be owner (or hoider of a real right) even 1f the register does not
reflect that. and comversely one may not be owner aithough the register <tates that cne

I~

Muxis and iy e both oniginal formes of acquisition of ownership, and hoth
involve the acquisition of ownership through a process by which someone else’s
property gets mixed up wreversibly with one’s own. The diflerence 15 that muoing
Comeerns solids and fusing concerns Tiquids cor sehids i g Hauid states.

Botn weorywory and adndn things are movabies which become permanent narts o3
another movable o mmmovanie ting (princpaby and jose their own mdependenc e
Tne didference s at accessones hecome part of the princpal thing physicaliv o
whee attached Tooeocar while auvilianes beeome part of the principal thing oniv b
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J The body corporate in a sectional title scheme can take either unanimous or special
resolutions, depending on the requirements of the Sectional Titles Act. A unanimous
resolution is taken unanirmously by all members present at a general meeting where
at lcast 80% {(calculated in number and value) of all the members of the scheme are
represented. or accepied in writing by all members of the scheme or their
represematives. A special resolution 1s taken by at ieast 75% calculated in number
and value; of the members present at a general meeung. or accepted in wriling by

TS of all e members,
QUESTION

Enumerate the requirements for the following remedies:;

.

. ref vindicatio
h. interdict
cC. actio ad exhibendum

ANSWER
Reqguirenments
d Re: vindwanior

- the cianmant is owner of the property
- the property st:l exists and can be idennified
the property 1s in the control of the defendant when the acuon 1s instiuted

S

B Interdict

- the applicant has & clear right an the property

- the respondent wfriges upon that right in an ongoINg Or CONUMUINE Way . or
there a2 reasonable expectation that such an mnfringement will occur in
future, and 1 causes or will cause damage for the applicant
there - ne other eftective remedy avalable.

. Actter wid exinhendirm.

the clatimant was owner of the property when o was ghienated or destroned
the defendant was aware of the claimant’s ownership
- the defendant mahciously or fraudulenty destroved o aliznated the propers
- the clarmant suffered damage as 4 result

QUESTION.
Briefis explain the foliowing:

how fhe rivhis and entitiements of an owner of immovable property are binnited

€i .
b1 various factors.
. whdl forms ¢ properss dme-sharing schems may assunme ang wial rights ar

cpae - spmke aveppg
JARELTET CoERE Uiss
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the basic rule upon which all neighbour law is based.

c.

d. how ownership is acquired by way of expropriation, forfeiture and confiscation
respectively and what the effect of the 1996 Constitution upon these forms of
acquisition are.

e. the requirements for a valid transfer of ownership of movables

f. when an owner of a movable may be estopped from claiming the property with
the rei vindicatio.

a Limitations on ownership of immoveables

—

Bl

The rizhts and entitlements of owners are never completely unrestricted.  They can
be restricted by:

. Legislation, such as the Physical Planning Act or the Expropriation Act.

1. Creditor’s rights of third parties against the landowner, such as an
unregistered permission to use a road over the land:

1. Limited real rights of third parties, such as a registered servitude or mortgage
hond: and
v Common-law provisions of neighbour law, such as the duty not to cause a

nuisance or not to endanger the surface and lateral support of neighbouring
properties  Restrictions in categories (i) and (iv) are general in that they
usually affect all landowners aitke, and they affect landowners as well as their
successors in title. The important difference between restrictions in categories
(i) and (i) is that restrictions in (i) are personal, and they aftect onhy the
current tandowner i her personal capacity: whereas restrictions o fun are
real burdens which "run with the land” and affect the current fandowner o~
well as successors in title.

lv terms of the Property Time-sharing Control Act a time sharing scheme mav
assume anv of tour different formats

i It the scheme is based on a sectional title scheme, the parucipants are co-
owners of a particalar secnional utde unit tthey all have a real nght, namels
co-ownership), who divide the use and occupation of the umt amongst
themsehos by way of a use agreement:

i It the scheme 1y based on o shareblock scheme. the parnicipants we all be
snareholders «they afl have creditor's rightsy i the shareblodi. company rwhich
awns or leases the propertys. and therr nights of use and occupaton mowerm

0f the use aereement are based or therr sharenolding,



i If the scheme is based on club membership, the participants are either co-
owners {when the chub is not a legal person) of the property (they have real
rights. namely co-ownership), and their use rights are divided on the basis of
a use agreement; or they are simply members (if the club is a legal person and
owns the property) who derive their use rights (creditor’s rights; from
membership and owns the property) who derive their use rights (creditor’s
riehts) (rom membership of the club:

i Any other form isuch as a scheme based on a long-term lease} which is
permitted by the responsibie munister by way of proclamaton s also
permissible, m which case the nature of the right townership, real right
credior’s righty would depend on the details of the scheme.

Basic rule of neighbour law

All ot nerghbour law is based on the rule of reasonable use. which 18 ammed a
harmonizing the rights and nterests of neighbours by estabhishing a balance of
reciprocal rights and dunes between them. This rule means that cach landowner must
use her iand reasonably on the one hand,and that all neighbours must tolerate the
etiects of such use within reasonable limits. The reciprocal nature of this rule 15 most
obvious from specitic neighbour-law rules such as the duty to provide surface and
lateral support just as one owner must use her land reasonably by not withdrawing
support from neighbouring land. she also benefits from the duty of neighbours not 1o
withdraw support from her land In the same wav, neighbours are expedied o
wlerate twithin reasonable lunis) the effects (nowse, dust, pollution, flow of
ramwater, shade of dropping lteaves caused by treesy of such reasonable use of
nervhbouring land,

Expropriation. confiscation and forfeiture

Lxpropriation, confiscation and forfeiure are all original forms of acquisiton of
canership (n other words ownership 18 acquired without the consent or cooperation
ot the previous owner) by the state. The difference between them are that
expropriation s undertaken i oorder o acquire property gmostly landi for pubiic
nurpreses of 1 the public mierest and against compensation. whereas confiscation
emostiy of movablesy usually takes place n an emergency situation and normalis
without compensation. and forfetture 1 o crinuaal sancton which follows upon the
ticoal use of properts AlL three forms of oniginal acquisition by the Spaie ars
contralfed by secnons 25 and 36 of the Consutuuon, which provide that ail
deprovations of property have to take place i terms of & faw of general apphoation.
that thes miay not be arbitrary . and they have 1o be reasonable and justifiable merm.
of secuion 30 Special further requirements (for pubiic purposes or in the pubhg
mterest and aeanst compensation: are specthied 1or expropriapon in lerms of seclion

Reguirements for transfer of movables

the preseribed (oncor case o numpher of reguirements o e vahild transio

WOHETSIIE OV o aBies are enurmerated
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i, The transferor must have the legal capacity to transfer ownership

i The transferor must be the owner

W The transferee must have the legal capacity to accept ownership

v, The transferee or her agent must accept ownership

Vi Transfer must be accompanied by some form of delivery of the movahle

Vi The delivery must assume the form of a valid real agreement, ie take place
with the reciprocal mntention of transferor and transferee 1o transfer and w
accept ownership .

viil There must be a legal cause for the transfer (either in the preceding conirac
or 10 the form of a valid real agreemenn

X1 If the wansfer is based on sale the full purchase price must be paid or credi
uranted before transfer will 1ake place

t Estoppel against ref vindicatio

Estoppel is a defence against the re! vindicario, and may be ratsed if the defendant
can prove that

1. The owner of the property, ie the claimant
i culpably (intentionally or neghgently)
i created the npression that ownership was transferred to another person or

that such person had the power to transfer ownership
" the defendant, relving on this impression
\ ohtained the property with the owner’s intention

to her detnment or m a way that can cause damage for her uniess the
impression 1 upheld.

QUESTION

Vs Mary Msimang concludes an agreement with Mr John Fourie to buy two windmills
from him. At the moment when they conclude the contract the windmills are still on
\r Fourie's farm, where they are attached to massive concrete slabs next to a dam.
When Mr Fourie accepts payvment for the windmills from Ms Msimang. he points the
windmills out to her and savs: "There are vour windmiils. You can come and collect
ihem any time.” A month later, when Ms Msimang arrives at the farny to collect the
windmills. she finds out that Mr Fourie’s farm has been sold to a Ms Bunty Beavis. who
refuses her entry to the farm, claiming that the windmills now belong 16 her and thas
shie s not interested in selling them. Mr Fourie has emigrated e Maiowi, Advise Vs
Visimane with regard fo her righis and possibic remedies. Refer 1o retevant case law

o

whors appicabis



ANSWER

Question : What are Ms Msimang’s rights; what are her possible
remedies? (with reference to case law!)

Ms Msimang can obviously not rely on any action against Mr
Fourie - he 15 gone. The issue 15 whether she can somehow
force the new landowner. Ms Beavis, 1o allow her o remone
the windmills.

The Issue

Is the new landowner. Ms Beavis. bound to honour the sale
which rook place between Mr Fourie and Ms Msimang” Siace
only real rights are enforced agamnst "the whole world o
suecessors motitde. the gqueston s whether Ms Mumune
acguired a real right which she can enforce against Ms Beavis,
The only real night i ssue would be ownership of the
windmills, I My Msmang  acquired  ownership of the
windmills. she can claim them from Ms Beavis (or al least get
g court order to allow her o remove thern from Mg Beaviy
property): i not. she possibly has ne claim. The remeds
which one would use to claim your property from someone eiw
rei vindicario, so the question is whether Ms Msimang can
use the rei vindicatio to force Ms Beavis to allow her to
remove the windmills.

Legal question

to succeed with the rei vindicatio, Ms Msimang has to prove
that:

Remedy :

she s owner of the windmills
- the windmills still exist and are identifiabie
- the windmulls are in Ms Beavis' control

The tast reguirement i obviousis not & problem. <o the focus showld be on the first 1w,
which actually g0 together The windmills elearly still exist, but the question 1s whether they
are sendrate. sdenuiiiable movables which exastindependently . I they do Ms Msimang onls
fds o rove thar she acquired ownershipo 1 we assume for a moment thar the windmiis do
svs andependentihy the relevant recutreinents tor proof o ownership would he:

Drow Db padinient cue probiem docording toothe facts

arcet o deliveny . which should be no problem because delivery could huve taken

nlace

it the song hand bere they were pomted out and she was placed ina posinon wrere e
Eremiove dhem at her lewsure The ondv real problem iz that ber ability 16 remove them

MR G i

ater termnated by omes Beavis

in conciusion one could sav that Vic Msimang can prove all three reguirements if une
assumes that the windmills were separate. independent movables. That is the next parnt

of tne problem,




- Movables:

Accession;

QUESTION

The last question is whether the windmills were independent movables
which never formed part of the land, or perhaps attachments which
formed part of the land. If they were movables Ms Msimang can argue that
they were delivered to her by the long hand. she acquired ownership. and she
can succeed with the rel vindicario agamnst Ms Beavis. If thev were
attachments they always formed part of the land, then they could not have
been delivered by the long hand before they were detached from the land. and
then they could not have been sold or transferred to her. They therefore suill
form part of the land belonging to Ms Beavis, and the rer vindicatio must tait.

The final problem is, therefore, whether the windmills were attached
permanently 1o the land so that they lost their independence and became part
of the land. This question is usually answered with reference o three factors

- nature and purpose of the windmilis
- manner and degree of attachment
intention of the annexor

The three factors were applied inconsistently 1n a number of cases. but in the
Sumatie case it was said that all the surrounding factors and circumstances
have to be taken into account together. Although the intention aspect was
emphasized in the most recent case (Konstanz Properties) the court left the
possibility open that the more inclusive approach of Sumatie might sull be
followed n future. In terms of this approach one might say that:

the nature and purpose of windmills are not necessarily indicative ot
permanent attachment, since they are bought and sold in the market.

- the manner and degree of attachment might indicate permanent
attachment, but even this 1s not conclusive, because removal from the
concrete blocks will not really damage the land in any way.

- the actions of the annexor. Mr Fourie, seem to indicate that he
regarded the windmitls as movables which could be removed quite

castly.

It i« possible (o argue that the windmills were not attached permanently, that
they retained therr individuat and independent existence as movabies, and that
they were sold and delrvered o Ms Msimang, who can therefore succeed with
me e vindnoaio against Ms Beavis,

Mr John Hlope bousht a car from Corny Cars. The instalment pavment scheme in
terms of which the car was bought stipulates that ownership is not transferred upon
deliverv, buf reserved to the seller pending pavment of the last instaiment. Before
pavinent of the final instalment Mr Hlope sells and delivers the car to ms Jessica Jones,
Subsequenth. Corny Cars claimes the car back from Ms Jones, averring that the Las
pavment has not been paid. Mr Hiope. who in the meantime has had second thoughts
about selling the car, pavs the final instalment 1o Corny Cars, and then clanns the car
tuick from M Jones, stanine thar be had become owner upon pavment of the final

Ry

insiabmeni. that the sabe 10 ¥ Jones was invalid and (hal be waniz [ls cas DAk, Afviy:

NP sonec ol es Trohi.

(ié



ANSWER
Question

Legal Question :

(Ywnership

What are Ms Jones’ rights against the claim of Mr Hlope? (Note
that the claim of Corny Cars weuld have fallen away when they

received Mr Hlope's pavment).

Does Ms Jones have a valid defence against Mr Hlope's claim
(which presumably is the re/ vindicatio)? Mr Hlope can only
succeed with the rei vindicatio if he can prove ownership.

One of the possible defences against the rer vindicatio is that the
claimiant s actally not the owner of the properny in question  Mr
Hlope wouid only have become owner upon payment of the last
instalment, as provided in the contract of sale between himsel! and
Corny Cars. When he sold the car to Ms Jones the last instalment had
nut been paid vet. and therefore he could not have been cwner then

Mr Hlope's case s that he became owner when he paid the last
mstaiment subsequent o the claim from Corny Cars. This i« anh
possible if delivery from Cormy Cars w him cwhich, together with
pavment. Is a requirement for transfer of movables) took place by way
of detivery with the short hand (he already had control and micrel
changes the intenvon with which he holdsy. However, i fnre Plus
Scheelke 1t was decided that dehivery with a short hand 15 onby possible
if the prospective transferee was in actual conural (possession ot the
oroperty at the nme when the delivery was supposed o take place ve
when the last instalment was paid).  Since Mr Hlope was not in
possessiont at that stage. ownership could only possiblv have been
transferred by way of another form of delivery, attornment, tor which
the requirements especially the reguirement that there had w be a
tripartite agreement that the actual holder. Ms Jones, would at some
stage hold for Mr Hiope and not tor Cormv Carsy were not present
As a result Mr Hlope never acquired ownership when he paid the jast
instalment. and consequently hs rer vindreatio has to fail, as he cannos
Prove ownership.



OWNERSHIP

I
UESTION

Complete the following quotation by filling in the missing words. Underline the

words vou fill in. ldentify the quotation by noting its source,
4)

ANSWER
.

"Ownership is the most complete real right that a person can have with regard 0 a faing.
The point of departure is that a person, as far as an tmmovable is concerned. can do with and
on his property as he likes. However, this apparent wnlimited freedom 1s a half-truth, The
absolute entitlements exists within the boundaries of the law. These restrictions can emerge
from either objective law or {rom the resirictions placed upon it by the rights of others. For
this reason no owner ever has the wunlimited right to exercise his gniilements in absolute

freedom and in his own discretion.” (From. Gren v (rien). (%)
QUESTION

Name the most important entitlements usually associated with ownership and
define each entitlernent in one short sentence.

(5)
ANSWER
A Control: cntittement to hold the thing physically or 1o control its physical
whereabouts
b, Use: cnzitlement to use the thing and derive benefit from s use
C. Encumberment: enutiement (o burden the thing with himited real rights
d. Alienation: entitlement o iranster or sell the thing 10 someone clse

Vindication: cnuticment Lo Clamm the thing from whoever helds o

o

. QUESTION.

Define cach of the following forms of orieinal acquisition of ownership in one
short sentence. thth




B2

ANSWER

Appropriation: unilateral appropriation of corporeal thing owned by nobody with the
itention [0 acquire ownership.

Accession: takes place when two or more corporeals combine or are combined so that one
ioses its physical or economic independence and becomes part of the other.

Manufacture: when a person creates a new thing using another’s materiais or thing without
permission.

Mixing and fusing: when solids (muxing) or fluids (fusing: belonging 1o more than one
owner are mixed or fused without the permission of the owners so that they are not easily
divided.

Acquisition of fruits: fruits vsually belong to the owner of the principal. but can be
acquired by another through separation from the principal or through collection afier
separation.

Treasure trove: acquisition through finding of a valuable which was hidden for so long that
it i1s impossible to determune its ownership.

Expropriation: original acquisition of property by expropriating authortty in erms of 2
statute, without permission of the cwner but against compensation.

Forfeiture: property is acquired by the state when forfeited in terms of legisiation when
used ar possessed illegally

Confiscation: property is acquired by the state when confiscated against compensation in
terms of legislation when used or required in a national emergency.

QUESTION

Complete the following table by filling in the second and third columns. (1)




ANSWER

Remedy What is claimed? Requirements
Rei vindicatio a. reurn of the thing a. ownership
) thing exists
C. controlled by
defendant
Actio ad extubendum a. compensation a. thing was destroved
' or ahenated on
purpose
b. mala Nides
| < awnership |
Acho legrs Aquillae . damages I d. urnfawrtul and
culpable act
b. causing
damage for owner
Enrichment action a. compensation for a. enrichment
unjustfied b. impoverished
enrichment C. unjustfied
(1
. . |
QUESTION

Explain, in one short sentence each, how ownership is terminated in each of the

following cases: {7
ANSWER
a. Transfer: ownership is transferred by the owner (who loses 10 0 another (who cans 10
b Abandonment: ownership s lermmated when the owner abandons physical control and the

HHENLon (0 Own.

Death of the owner: ownership ss terminated when the owner dies and ceases 1o e o legal

subject.

(e S

Accesston: ownership o ternunated by operation of law when the thine accede- & ansthe
thing 11 such a way that 1t loses Its independent existence as a legal object

o

PRI

Insoivency: ownership 1¢ transierred by operatton of faw o the maser and curaior o the
isnivent estale Upon seguesiration

Forfeiture: ownership s wermimated b ooperation o ow whien s deciared torfen o ierms

Lo

T stdiuie



Expropriation: ownership is terminated upon expropnation when the expropriator acquires
origina} ownership in terms of a statute.

{7)

QUESTION

Define the following in vour own words in one short sentence each:

TIE M Aan T

Sectional title unit

Common property
Participation quota

Body corporate

Management rules

Conduct rules

Share block scheme

Property time-sharing scheme

{8)

ANSWER

¢

Sectional title unit: section of a building, 1ogether with an undivided share in the common
property.

Common property: the land and all parts of the building not included 1n the mdividual

sections. .
Participation quota: a ratio deternmned by dividing the floor area of one secton by the
total floor of all sections together, accurate 1o four dectmal places.

Body corporate: a legal person created when the developer sells the first unit (o s person
other than the developer. and of which ail owners are members

Management rules: rules concerning the management and control of the sectuona: we
wwheme by the body corporate amd the trustees.

Conduct rules: rules concerned with the conduct of all owners and mhabianis of the
sectional title scheme

Share biock scheme: scheme in terms of which a shareholder i the share block compan
acqurres a use nght determined by hus shareholding and pertaimng to a buiiding or compios
owned or leased by the compan

Property time-sharing scheme: schome o termss o which the ome-share oocder souuires
GUse right pertmming o the ime-share buticing o SOMPIS 107 4 Cerlaly oo [ erhed of iy

vear {5



QUESTION

Mention the criteria that are employed in South African law to
determine whether a movable thing has lost its independence and
acceded to an immovable in terms of industrial accession.
Distinguish between the different approaches that have been
followed concerning these criteria in each of the following
cases.:

(a) Standard-Vacuum Refining Co of SA Pty Ltd v Durban City
Council 1961 (2) SA 669 (&)

(b) Theatre Investments Pty Ltd v Butcher Brothers 1578 (3) SA
£§82 (4)

(C) Ronstanz Properties (Pty) Ltd v W.M. Spilhaus (WP} Bpk Ic5ur

APPLICATION




QUESTICN
X and Y are co-owners of a farm. Z is the owner of a

neighbouring farm. The co-owners X and Y built a private road
over their farm to transport vegetables from the farm to the
market but Y also uses the rcad to transport vegetables on a
contract basis from Z's farm across the common property of X and
Y to the market. He (Y) alsc gave Z permission to use the road
across the common property of X and Y. X alieges thaft Y's use
©f the farm road is unreasonable and disproportionate to his
share. Advige X with regard to the remedies and principles
concerning free co-ownership, specifically with regard to common
property.,

ANSWER
A co-owrer who violates his ert:vlemen
nlD : 3 the Thing
= eans of an
n in this it
and proporoicnately

b Ezch co-owner's use of the common property must  Le
commensurate with her undivided share in the commorn
property, which also means that a3 co-owner cannot grant

[
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A6

QUESTION

X buys a motor car from Y. The motor car is delivered and the
purchase price ig paid in full. One week later X discovers that
she can buy the same type of car from Z for a much lower price.
She also finds out that the contract between herself and Y was
invalid. Can X return the case to Y and claim her money back?
Discuss with reference to the various theories regarding the

transfer of ownership. fale}
ANSWER :
CELThner or TUSTomS and Exoooze

abstract system of transfer

"N < IVI oL,
PR . A A 1. LAWY

cwnership,

~aon of rmmove =,

The fact that X acguired ownership of rhe car deces not mean
the invalldity of the contract has no effect on the
positzon <f the rart:ies. ¥ will, however, have <2 make us
the remedy affcrded in the law 2f contrago,




POSSESSION & HOLDERSHIP

QUESTION

In addition to the physical element a mental element is required for the
establishment of control. The mental element or intention to control consists of
different aspects. Name these aspects and shortly state what each entails. (10)

ANSWER

(a) Mental capacity: The iegal subject must have the requisite mental faculues o
form a legally recogmised intention.

(h Conscious control: A person cannot hold or possess something without consciously
exercising physical control over the thing.

(c) A specific mental
intention: The person must have a specific intention regarding his control
over the thing. This intention depends on the previous two
requirements.  In addition she has to deliberately direct her
intention towards the thing. The intention can take one of two
forms: intention to hold as if she is owner; or intention to hold
for own benefit, but not as owner. {16y

QUESTION

‘ Enumarate the purpoese and requirements of each of the following remedies:

(i) Declaratory order

(ii) Interdict

(i)  Mandament van spr)iie(m‘ap@\\ﬂhm \*“\“39)
(iv)  Possessory action

(v} Agquilian action for damages

2t
ANSWER
I Declaratory order
Purpose: The purpose of this remedy, ac far as the faw o! property s
concertied, is 1o define the nehts and obhigahons O partes
regarding therr coniros over o thine by mcains of o Sl aiw

authormative cour ordar




fad

Requirements:

Interdict

Purpose:

Requirements:

(a) The applicant must prove an interest in an existing.
future or even contingent. but nonetheless real, right or
obligation regarding the thing.

by In addition, the applicant must convince the court that
the circumstances are of such a nature that the court is
constrained (o exercise #s discretion and issue the
order.

The purpose of the nterdict s o eond or prevent the
disadvantages which result from the respondent’s action

(@) The applicant must have a ciear right 1 terms of
substantive law.

thi The applicant must demonstrate tat the respondent has
infringed upon this clear right unlawfully and on a
contimuing  basis, or that there 1s a reasonable
expectation that the respondent will do so in future. and
that the applicant will suffer damage as a result of the
infringement

{c)  No other effective remedy by means of whih the
applicant can protect his right must be available.

Mandament van spolie (Spc\\m Y3 \f’iwéﬁ)

Purpose:

Requirements:

Possessory action

Purpaose:

To restore contral ot a thing without mvestigating the merits

(a) The applicant should have had peaceful and undisturbed
control ot the thing betore the disturbance took plice

(b1 The respondent should have taken or destroved the
control i the apphicant unlawiully

The purpose of the possessory remedy 15 to enabie the claiman
1o recover a ng or s salue My wav of damages) from a
defendant who has disturbed the claimant - control by removing

or damagmng the thing, while he has 2 fesser nvhi o the thine
than the chumam

o



Requirements: (a)

(b)

«©)

2

The claimant has a real right to the thing or control of
the thing, and this right s stronger than that of the
defendant. Proof of ownership is not required. but the
clatmant’s right must be stronger than that of the

defendant.

The defendant is in control of the thing or is responsible
for its removal from the claimant’s coniroi Proof of

spoliation is not required.

[t

If the claimant wanis to recover damages he must
satisfy the usual requirements of a delicrual claim for
damages.

5. Acguilian action for damages.

Purpose: To compensate patrimonial {oss caused by the defendant,

Reguirements: (a)

(b}

{c}

Claimant has a patrimomial loss caused by the
defendant.

The patnimonial interest suffered damage as a result of
an unlawful and culpable act of the defendant.

The unlawful and culpable act of the defendant and the
damage to claimant’s interest caused patrimonial loss
for the claimant.

20)

QUESTION

Briefly explain the indications that facilitate the interpretation of the physical
control element of possession and holdership.

ANSWER

The physical element of control is common to possession and holdership and 15 described as
the corpus element. This refers to the actual or factual phyvsical or tangible control which
the controller has 1o have over the thing before 1t assumes unportance for the law of
property. Physical control in this sense 1s a factual and perceptible state of affairs, which
must be determined hyv observation and the use of factual criteria,

in the evaiuaton of physical control by means of these indicators the following aspects mus:

he taken mico aceouni:

o ™



The nature of the thing

The extent of physical control required in a specific case is determined partially by the nature
of the thing concerned because the nature of each thing is an mmportant factor which
determines the scope and possibility of controf over that thing. The most important result
of this principle s that the extent of actual and immediate physical contact required between
the controiler and the thing 1s larger in the case of movables than in the case of immovables.

The purpose of the thing

In addition to the nature or physical auributes of the thing. the purpose for which it i used,
its destination and the way in which it 15 used are factors, which must also be ahen into
account when it has te be determined whether or not physical control over the thing exists.
A case in point is the example of the farmer visiting parts of his farm only occasionatly, as
happens on surnmer and winter farms which are onlv cultivated during a certain season
Since the purpose or normal use of things like these require that they only be used at specific
times, this use and actual physical presence during those times will be sufficient.

Indicators and custom

Indicators which derive from legal custom imply that the generally accepted uses and custonts
with regard to farms, ships and building premises must be taken into account when the
presence or absence of physical control 1s in dispute. These indicators are nothing more than
the customs and uses which are generally followed with regard to the control and use of a
certain type of thing. Commercial use and custom will play an important role in determining
the effectiveness of control in each case. -

Comprehensive control

As indicated, the application of legal mndwators dertving from custom usually implies,
specificallv in those cases where the control of large. unmanageable or immovable thines are
concerned . that control aeed not be comprehensive o be effective

Continuous control

On the grounds of the same indicators the physical presence or conirol of the controller nesd
not necessarily be conttnuous. Once physical control has been established. temporars
interruptions thereotl will nor necessaniy wmply that conrol has been lost

Personal control

Control need not be exercised personally. but can be acquired and exercised by an avent. for
and on hehalt of the comrolier  In this wav an emplovee can have contral over o lawnmowe:
tor and on hehalt o hrs emploser an the same was that o butier teontred 100 wnd on bohat

o e owner of an umbrelis

50



Effective control

All the abovementioned considerations and the application of the indicators there culminate
in one concept which contains the essence of the matter: the basic requirement is that control
over the things must be effective. Effective control means that the controller should be n
a stronger and closer relationship of physical control than any other legal subject. When his
control is interrupted for a short while the controller should be able 10 resume his control
without reference to anybody else. This implies that nobody else should have established a

stronger bond with regard to the thing. .

QUESTION

Name and explain the different ways in which possession and holdership are ]
|

terminated.

(1)

ANSWER

a.

Death of the suhject

A person’s possession or holdership of a thing is lost when that person dies, because
both the corporeal and mental elements of control are terminated when the person is

dead. ]

Object destroved or lost

Possession and holdership are lot when the thing which is possessed or held is

- destroved or lost permanently. because the corporeal eiement of control 1s thereby

termunated.
Corporeal element terminated

Possession or holdership 1s lost when the possessor or holder permancntiyv joses or
abandons the corporeal element of physical control

Mental element terminated

Possession or holdership 1s terminated when the mental element of control o lost
permanently.

Transfer of control

e ~omeons else by ong of the dervanrve methods  In order o ransfer controd 1
somesne else o necessary that phvsical control must e ransferred o e othe:

™

Possession or holdersiup of an object s Tos when control o1 the obiect 1o transferrey

person. coupled wite the rectprocal intenuon to ransier and 1o accent whalever rieh

G U RO e IUTISIETTIL OWRESTRIHD O 2WIu uaersmp
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| QUESTION
' Distinguish between possession and holdership with reference to

b

_the different aspects of the mental element,

e

fcrms of cocntrol of corporal things.
o pagis of the lawfulness of the control
1 atzicude. Ir thig guesticn we ars
a2l atrituds T1 e T AL
the ocuestion C
rroller of
in the Tases
contrsiler i

The mental attitude or intention with which a person can control a
thing can be divided into the:

{a} intention of the owner; or
(b} intentcion to hold for one’'s own benefit,

a! If the contreoller’s attitude is that the thing bkelongs to

herself, it i1s called the intention to hold for one's own
penefit.

The Prescoription Act 68 of 19¢9% provides a very zocd definition
2 =ncion 2 oa P SIeRl Toag nL4n
rcl of a AT Ly

tne Dwl
The situaticns should be distinguished here: TOLE Trvious nhan
~he owner of a thing controls f0 with thiszs intention, nun thoo
: in this rcase v doz2z not determine s
right. We  are here Irterested in the

intencion to hold a thing for one’s own benefit ie based o

cougt A S

h

he assumption that someone else is the actual owner, ¢
i

[y

holder is aware of this, but that zshe holds the thinc
OWT. benefirt, P Lot rLe ore e PLiY s.Th o _fered
L TiorT LiLv o7 mpov, T
-z T it - S ST Et T
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Here one should also distinguish the position of someone who
holds a thing belonging to ancther for her own benerllt and one

who holds or possesses on behalf of another, 1.e. as agent Tor

her prinsipai.

It i1s not possible £o change the nature of control by changing
cne's inteantion Such & change in intent.on can only b
recognized and given effect to I it .s alsoc establishsed and
publicized in outward actions
Thereicre, depending on whether the contraller has the intention
s an owner or to hold for one’s bensfit, we are dealing with
possession or holdsrship
[ - v ——}E
| QUESTION |
E
| Is it possible for the holder of a servitude to make use of the |
| mandament van spolie by proving his right to the servitude? ;

asked reguire:
j gquesrion




POSSESSION AND HOLDERSHIP
ASSIGNMENT QUESTIONS

QUESTION

In Clifford v Farinha several remedies that might have assisted
the plaintiff were not available. Discuss the various reasons
why each of these remedies was not available as well as other
remedies that might have been relevant, but were not considered
by the court at all.

NOTE: Include a paragraph outline that demonstrates the
planning of your final answer,

O
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"The remedy known as the actio ad exhibendum is also n
avallable to the plaint:ff since the defendant was 1

o

o

proven voluntarily to have ted with possessicn of the
f WES aisc: not allsged no

'D
H

vehicle, and the loss therzo .
proven to  have been caused int or  indeed
negligently."- raguilremants 11, not

i
Actio legis Aquiliae
Reguirswrenig:

: TLAIMAnT has a patrimonial interest in the thing or

Loss for the claz

"N 2 zase for Aguilian illability has bDeaen mats r o ovonac
abs=znce of any allegation or proof that the
venicie was zawsed by the faul of or

i
raTalrament  1ii' not proved.
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LIMITED REAL RIGHTS

QUESTION

Define the following briefly:

d.

b.

~

Limited real right

Restrictive condition .
Usufruct

Way of necessity

Covering bond

Pactum commissorium

Judicial pledge

House property in customary law
L.abour tenancy

Minerals

A limited real night s o real right in property which belongs to someone else.

A restrictive condition 18 a4 hmiation (which may be a limited real right). deriving from
contract, will or statute iand which may be registered against the landy upon the entitlements

o7 a landowne:

A wsurrucr 1~ @ personal servitude over movable or immovabie property, which erants the
ustitructuary the right to use the property cncluding the fruits), subiect to the dutv o return
the properny substantially intact to the owner upon termmination of the usufruc

A way of necessin 18 a praedial servitude in the form of & right of way, which is granied
pyocourt order to a landowner who has no access (o a public road. and which allows the
lafidiocked owner o use a road over newghbounng land o gamn access 10 the nearest public
read

A envwering bond 1o mortgage registered as security for @ tuture debr o0 Tulure Jents o
ceneral, atd 10 QAN ONUNUCUS COVETING seCurtty (o« maximun, debr ac speonied e

Faond



(]

A pactum commissorium s a (often unenforceable) condition in a mortgage or pledge
agreement 1 terms of which it 1s said that ownership os the security object will pass 1o the
creditor automatically if the principal debt s not paid in full

A judicral pledye s a real secunity right created by law. which secures a creditor’s claim
agatnst a debtor by obtaining a writ of execution and attachment of the property.

House propertv tn customary law 1s property which accrues ¢ a specific house iconststing
ob a specife wife and her children:, and which has 1o he used for the benefit of that house

Lethour tenaney is a torm of land-use deriving trom a labour contract with regard
agriculturat land: 1n terms of which the labourer acquires the right to occupy and vse land
for residenaal and other purposes in lieu of {part of the) wages.

Minerals are defined and nterpreied with reference w each specific law or contract. but
the Minerals Act 50 of 1991 they are defined as matenals in a solid. hiquid or gascous form,
found nawarally n or on the earth or in water, and formed through geological processes.
exciuding water. but including sand. stone. rock. gravel and clay and soil other than topsoil.

QUESTION

Distinguish briefly between:

a.

i

«d.

praedial and personal servitudes

personal servitudes and personal rights .
pledge and notarial bond over movables

enrichment lien and debtor-creditor lien

salvage lien and improvement lien

ANSWER

both proaediid and personal servindes ave himuted real nights which entitie the holder
therent to some use entitlements with regard to the property of someone cise: but o praedia
servitude san only be established with regard to land and alwavs acerues to the owner of
the donunant tenement i her capacitny as owner of the dominant ienement. whereas persona
servitudes can be established with regard 1o movables and immoveabics, dv not reguire o
dommant tenement and accrue to the holders thereol o thewr personal capacities

A personad serviude 1 oa real night and not a personal righrn mnothe former. the wrm

Cevrpogseses [ wmfiaee s bt Fasr kst a1t dya I R R s T B A T T ot COTTS 1 R O P Py st ape 1
pereonal ”orefers 1o the fact that s benefitc 4 speific porson ondy e the fatter 30 reiors
b

the tact that o can be enjorced againg o Specitic person ong



C Both a pledge and a notarial bond establish real security rights over movables: but in the
former case delivery of the movable is required; In the latter a fiction of delivery is
emploved 10 establish the real security without actual delivery, provided the requirements
of the Security by Means of Maovahle Property Act §7 of 1993 are satisfied.

d. Both enrichment ltens and debtor-creditor liens are real security rights of retention the
holder can retain control of the property unul the debt is paid) granted by law (o secure
payment of a principal debt; but the former secures a debt arising from unjustified

enrichment. and the latter a contractual debt.

Both safvage liens and improvemenr liens are rights of retention which secure payment of

R
a principal debt derving from unjustified enrichment; the difference s that the former
relates 1o necessary improvements or expenses and the latter to userul expenses or
IMProvements

QUESTION

Enumerate briefly:

Guidelines laid down in Van Rensburg v Coetzee 1979 (A) for an application to court

4.
for a right of way of necessity. {3

b. The functions of a mortgage bond. &}

c. Ways of separating mineral rights from landownership. 4

ANSWER 7 -

a. Guidelines laid down in Van Rensburg v Coetzee 1979 (4) for an application w court for

¢ right of wayv of necessiy:

the landowner must have noe or imsufficient access to a public road (andlocked:

the court can order a temporary or a permanent way of necessity depending on the

need

the way of necessity b estabhished over the land where it Causes the feast amouni of
damage or the smallest burden for the servient land.

the route and width of the road 1§ also estabhished with reference to the least possible
dumage and the smallest possible burden ror the servient land

compensation 1 pavahle tor a permanent way o necessity hut not 1or a emporar,

grmergency war of necessiy,

regsiration o not requered and the bmned real right o vested by courr order b

ol

s
£

T P T B
regmtratian s advised 1or lggal cenamn

t
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Functions of a mortgage bond:

it confirms the limrted real right of the creditor against the propersty of the debtor as
securtty for payment of the principal dedt.

- it serves as written acknowledgement of the principal debt.

- it records the conditions regarding interest, payment, term and default of the
principal debt.

Wavs of separating muneral riwhis trrom landownetrship:

- notanial cession of mineral nights

- reservation of muneral rights in deed of transter of land

exciusion of mineral rghts iy deed of subdivision of land

division of muneral nights held inundivided shares by co-owners of tand
reservation of mineral nghts in establishment of township on land
exclusion of nuneral rights upon expropriation of land

acquisition of separate ceruificate of mineral nights by landowner.
) id}

Faplain the following briefly:

d.

o

How the doctrine of knowledge functions with regard to an unregistered servitude

agreement regarding land. (4)

The security established by a notarial bond over movables in terms of the Security b
Means of Movabie Property Act 87 of 1093,

When the property of a third party (not the lesseei can be subject 1o the fandiord’s
tacit hypothec.

How customary land-use rights have been affected by the apartheid policy. and the
effect of the Constitution on this situation. {4

The Auur paai voor kooep rule. (41

4p




ANSWER

ot

O

Duoctrine of knowledge: (Grant v Stonestreer and Hassam v Shaboodien cases\

- a limued real right (servitude, mortgage) over unmovabie property must generally
be registered to establish it as a real right; before regisiration there are only personal
(ontractualy rights.

- persomal rights are generally enforced against the other contract party only. and
therefore not against a new landowner 1f the land is sold befcre registration

i terms of the doctrine of knowledge the new landowner 1s held to the contract vand
thus forced 1o cooperate in having the servitude or mortgage bond registered.
whereby a himuted real rights is created) if she was aware of the exisience of the
contracrual rieght when she bought the property.

this 15 done to prevent fraud. because if the new owner could pretend that she were
unaware of the personal right she would be defrauding the beneficiary of the limited

real right. )
Securnity of notarial bond over movables:

eenerally real security over movables 1s only estabiished through delivery of 4
pledge object (o the pledgee.

the Security by means of Movable Property Act 57 of 1993 allows for real securny
bv way of a fictitious pledge. without delivery of the movables.

- the Act relates only 10 corpareal movable property which is described in the notarial
hond in such a2 way that 1t can be 1dentfied

1t 4 notarial bond over such movables is registered 1t provides the mortgagee with
real security as it the movables had been pledged and delivered.
(41

Fandlord's teoit hypothee over property of third parties
noermalbs landiord s it hypothec vests nver movables of lessee on premises as soon
as rental 1s ynoarrears, but in Bloemtontein Municipaliny case this was extended e
nroperty of turd parues on the premises it ceftam jeguirements are mel

property must be on premmses with knowledge of the acmal owner tthud parny

properiy must be on premises with degree of permanensy and Dot emnarars
nreperty Must he o premses for use of Jesaes

ardiord mus: beounaware o Lot that property belong- o thid parts and e b

g
frasey 14




Customary land-use rights and apartheid, effect of the Constitution:

customary land-use rights have been cuntailed and changed by aparthend laws.
cenerally devalued

man resulls were overcrowding, lack of secuniy n land-rights. no development of
stabie land-use patterns, even traditional customary fand use rights were undermined

and nollowed out, eg: by homeland policy and mugrant tapour svsiem

COMSHUION requires mamtenance and 1Improvement of customary law 1o it m with
idealy of Constitution.

- this requires improvement of customary land-use rights through courts and
fegslanon, anprovement of securty | resurutan, redistribution as toreseen iy RP

certain new {aws cLabour Tenants. Resuution of Land Rights, Communal Praperts
have already been mtroduced. 14}

Huxr o pa: voor Loop rule (Genna-Wae case)

~hott-lermn Jessee does not have himrted read sight which is vahd against new owners.,
<0 that lessee can m pninciple be evicted by every new jandowner

toamprove situaton the rule was formulated. means that sale of leased land does not
terimnaie the (ease

- the new owner 13 substituted for the old lessor by operation of law,
the new owner acquires all the rights and duties of the old lessor, mcluding the dun
w atlow (he lessee to continue the lease as lone as she pavs the rent and observe al

her ebligations under the lease

the lessze s also bound by the tease and cannot select o wermunate the ease when
thy property s sold. (4

.



QUESTION

Mr John Mahlaba concludes an agreement with his neighbour, Ms Jenny Johnson, in terms
of which Ms Johnson acquires the right to use a dirt road over Mr Mahlaba’s farm. This
road allows Ms Johnson to take a short cut from her own house to a dam on a distant part
farm. instead of travelling the long way over her own land. The intention of the
be registered as a praedial servitude, but before
wants to use the

of her own
parties is that the agreement shall eventually
registration takes place Ms Johnson dies. Her son, who inherited the farm,
er mr Mahlaba's farm as an access road from the national road to the dam, where he

road ov :
husiasts. While the attorneys are still

wants to develop a recreational resort for motor-boat ent

struggling with Ms Johnson's estate, Mr Mahlaba sells his farm to a Ms Yengeni, who reluses
to allow Mr Johnson to use the road. Ms Yengeni locks the gate giving access to the road
from the Mahlaba farm, and then asks vou for legal advice. Refer to case law in you

IS

explanation.

ANSWER

In thus section you can explain that there is no servitude prior to registration, and that Ms Johnson
acquired nothing but personal rights deriving from the agreement. These rights do not establish
real burdens upon the land itself and are enforced agamnst Mr Mahlaba only; therefore new owners
like Ms Yenegeni are not bound. The exception is the doctrine of knowledge, which means that Ms
Yengeni could be bound to the contract as if she were a party to 1t if she knew about 1t before
huving the property - explain this aspect in full. The imphication is, if she had knowledge. that she
will be bound to cooperate in registering the servitude as intended.  (Gran: v Stonestreer unu
Hassam v Shaboodien). { Dotirving % Congtructive W efticﬁ} Ko ow\eelje)

Exercise:
Even ik Mr Johnson can prove a right to have the servitude registered he may only use it in 4
manner which 1s reasonable and commensurate with the onginal servitude. You can discuss this
guestion briefly: 1s the intended use of Mr Johnson reasonabie in view of the servitude agreement’
(B Van Niekerk)

QUESTION 7

A client of your firm, Ms Mokoena, asks for your advice. She is the owner and manager of
a transport firm that specialises in transporting heavy machinery in the Gauteng area. At the
heginning of 1995 she hought a new truck for the business from Monster Motors. Since she
did not have the ready cash to pay for the truck, she agreed to sell her other two trucks
twhich have been paid for in full already) to Monster Motors. who then leased these two
trucks back to her at a fixed rental per month. The purchase price of the two older trucks
was then used to pay for the new truck. and the monthly rental of the two old trucks



constituted repayment of the sum involved plus interest. Both parties were happy with this
arrangement, and the business was going well, until Ms Mokoena discovered that Monster
Magtors was in danger of going bankrupt. She is worried that she might lose the two trucks.
Advise her of her legal position, with reference to case law.

ANSWER
QUESTION:

Advise Ms Mokoena of her rights, with reference to case law.

N
S

Legal guestion:

a. What is the legal relationship between Ms Mokoena and Monster Motors with regard
to the two older trucks?

b, More particularly, did Monster Motors acquire ownership of these trucks?

C. Will Ms Mokoena lose the trucks if Monster Motors are liquidated?

Pledge:

The first real issue 18 the nature of the transaction by which Ms Mokoena and Monster Motors
structured the financing of the purchase of the third truck. The question s whether she really sold
rand dehivered by constitutum possessoriumy the trucks and then leased them back, or whether it
15 perhaps a simulated transaction which hides from view the real transaction. which 15 a
moneviending transaction. sccured by a pledge without delivery. If it was a sale Monster Motors
are the owners of the trucks and she s no more than a lessee. who will have no right 1o the trucks
it Monsier Motors s ligudated. I 1t was a simulated transaction the count will acknowledge Lhe
real underiving transaction, which was a moenevlending transaction, secured by way of an invalid
picdge fwithout debivery,  In that cuse Ms Mokoena remained the owner and can defend hersel
quatnst the quidators, especialiy if she can repay the foan  In other words. the question indirecth
concerns the requirentents for a vahid pledge.  Discuss the issues more fully with reference o the
Cruenn o Morors case. in whieh the courts” general mistrust of debiverv by was o consirrunion
poviessornom or a pledge s explained more fully.

BRIEF ANSWEIRL

Fhe orar ssue n thes question is whether ownership o the two trucks has been transterred fronm
Ms Mokoena (o Monster Motors On the {acis the oply possible way in which ownership can be
transterred 15 by means of constructive ciehw*rv in the form of constiiutum possessorium
Ownership s ransferred without the things Ge: the Ywo rucksy being actually delnered 1o the
rransicree  Transter takes place merelv by means of a change of intention of the two parties
respect of ownership. The things remain in the possession of the previous owner (Ms Mokoenas
phvsical contrel for and on behalf of the new owner (Monster Motorsy The mam

Wl gernoise s
mpclet w il coriu possessorigm s that noocan rosult g simudated contract o e
Puannnine the I';suf«‘ iappean that Ms Mokoena and Monster Motors have entered e a simufated
S irle UNenvon of the parfies Was o enier o o pie dg agrecment Howover

. <1 L P
D ob sdilo

Cnecessdars condinan o nicdoe reauires actual phvsical delivers By dispuising the contract o

&

H



pledge as a simulated contract of sale, the parties 'mtend 0 by pass the requirement of actual
physical delivery of the things (the two trucks) by representing it as delivery by constitutum
possessorium. According to Vasco Drv Cleaners v Twyeross 1979 A and Quenty's Moiors (Prvi Lid
v Standard Credu Corporation 1994 (4) the courts will not recognise sunulated contracts of sale
and will look behind such contracts to the true intention of the parties. The true intention of the
parties in the problem case is to enter into a contract of pledge. therefore no ownership has been
transterred from M Mokoena to Monster Motors. If Monster Motors goes bankrupt. Ms Mokoena
can recover her two trucks with a ref vindicatio.

QUESTION.

Your client Mr Muller was involved in an accident in which his classic Volkswagen Beetle was
damaged extensively. The car is insured with Super Hassles Insurance Co, whe agreed to
have the car repaired by Crash Kings CC, a repair company who offered the lowest quote for
the repairs. Mr Muller took the car to Crash Kings CC, gave them instructions to do the
repairs, and collected the car two weeks later with the cheque from Super Hassles Co. While
coliecting the car Mr Muller noticed that Crash Kings CC were stocking lovely new aluminium
rims for Volkswagens. and he instructed them to fit the car with new rims. However, in the
meantime Super Hassles Co discovered that Mr Muller’s insurance premiums were not fully
paid. and they cancelled the insurance policy and collected the car (with the new rims, which
they paid for to get the car) from Crash kings CC. Mr Muller wants to reclaim the car from
Super Hassles Co, but they claim to be exercising an enrichment lien for necessary
improvements to the car. Advise Mr Muller of his rights, with reference to case law.

.

ANSWER

Advise Mr Mulier of his rights, with reference to case law.
Legal Question;

1 Can Mr Muller reclaim his car’

h ¢ran Super Hassles reply with a claim o an enrichment lien?
Owner’s claim:

Can Mr Mutler clairn the car back™ He wall use the red vendicano - note the requrrement- brieiis
He should be able to prove ail the requirements.

Defence:
Can Super Hussjes esabhish an enmichment hen™  Here vou have 1o discuse o number o 10omis
T Wihiat 1~ oan ennchment hien, and what docs o mean”

Sy What are the reguirements”



(1it)  Does Super Hassles satisfy the requirements? The main requirement is that there must be
proof of enrichment for a claim to an enrichment lien, and here the cases of Singh v Saniam
Insurance and Buzzard Elecrrica! are both wmportant to indicate that Super Hassies cannar
prove enrichment while they were in control, or at least not enrichment at their expense.

or at least that the enrichment there might have been (the new rims) were the result of

luxurious improvements contracted for by Mr Muller and for which he 1s liable 10 pay  The
relevant case taw indicates all the issues and provide the answers, and a full discussion of
the issues with reference to the Singh case should be sutficient. (Singh v Samtam Insurance
and Buzzard Electrical casesy.

QRIEF ANSWER, .

An enrichment tien s a fien which secures payment of a debt mcurred by way 0! unjusutied
enrichment and which is therefore a real burden on the property and can be enforced against the
owner In Brookivn House Furmishers v Knoerzee and Sons 1970 354 (A4) three kinds of ennchment

fHens can be distinguished -

a. Salvage biens incurred for necessary expenses {a real rights
h Improvement liens incurred for useful expenses (a real right)

< Debror-Creditor liens incurred for luxury expenses {a personal or creditors nght).

I'he tacts of the problem are sumiar w Singh v Sanmtam Insurance 1997 (A). Superior Hassles
Insurance Co will be denied there claim based on an improvement lien since they were not 1
controf or possession of the car when the repairs were effected. No further repairs were incurred
once the msurance company obtained control of the car and therefore Superior Hassles cannot
establish -a salvage hien for necessary expenses. Superior Hassies mught be able o ciaim 1or the
eapense ncurred on the new alumimium ufes as these are Juxury expenses and therefore a debtor-
creditor hen based on a contractual agreement.

o




LIMITED REAL RIGHTS
ASSIGNMENT QUESTIONS

UESTION
X ig the owner of a piece of land with no direct access to any
public road. X, however, has temporary acc¢ess to the public

road by way of a farm road that crosses Y's land. Y plans to
erect stables on the land acrogs this farm road. This will have
the effect that in future X will have no access to the outside
world. X wants to apply for a way of necessity over ¥* land. You
are X'g lawyer. Advise her in this regard with reference to case

law.

NOTE: Include a paragraph outline that demonstrates the
planning if your final answer. Right at the outset
yvou should state in one short sentence the legal

gquestion cr problem. {15)
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{e) a set of golf clubs belonging to X’'s son - worth R500-00
(£) a racing bike that ¥ won at a marathon - worth R1000-00

X is four months behind with the payment of the monthly rent of
R1000-00. You are Y's lawyer. Advise her about her rights and
remedies, with references to case law.

NOTE: Include a paragraph that demonstrates the planning o
your final answer. Right at the outset yvou should

state, in one short sgentence, the legal guestion or
problem

LEsal gQuessTLOon
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rrach a; and(b) but seeing that the rental in
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QUESTION
¥ grants he neighbour Y the right to use a short cut dirt road
over X’'s land to the national road. The agreement 1is never

registered. Y sells her land to a building contractor. As Z's
business grows, her lorries damage the dirt road over X’'s land,
and Z demands that X maintain the rcad. Discuss the rights and
dutiegs of X and Z in full.
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(a)
{b)

QUESTION

Answer the following questions regarding mineral rights.

what are mineral rights?

Enumerate six methods whereby mineral rights can be
acquired independently of ownership of the land in

question.

How does the transfer of mineral rights take place?

ANSWER

cac Mineyal rights are limaiced real rights that enticle T0s nolaer
chereof to prospect for the mineral in guestion, o mins 2L and
dispose of it at will once it 1is separated from the lani :n

which 1t was found.

The Deeds Registries Act 47 of 1837 provides for 1
whereby mineral rights can be acquired independent
ownership of the land in question.

{1} Cession of the mineral rights from the landowne:r to a
third party by mean of a notarial deed (gection 7¢ 1

12} Reservation of mineral rights in deed of transier :n
favour of the transferor (section 717.
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is the content of usufruct?
Enumerate five cobligations of the ugufructuary.

How can usufruct be established?

Define usufruct.

What

Answer the following guestions regarding usufruct.

QUESTION

(a)
{b)
{e)

{d)

ANSWER
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