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[WussErs, Actg. AJ.A] )
recovery of a Pavment made at the demand of nn offieial, whe
refuses to recognise my rights, unless I make the payment (de-
manded of me, may very well be based upon the principles which
underlie the rescinding of an act where, arbitrio judicis, the pay-
ment appears to have been involuntary and obtained under pres-
sure. By adopting this course we do no vielation to the pr1n01ple~.
of our law. A 1)'1yment made on the demand of some person in
authority and made in order to preserve or maintain a right, seems
to me, on principle, to be as involuntary as a payment nnde under
duress of goods. :
T think, therefore, that the appeal must be dismissed.

Appeal accordingly dismissed awith costs-(Turs, AJ.A., diss.).

Appellant’s Attorneys: Bell & Hutton, Grahamstown: Respon-
dent's Attorney: C. V. Whiteside, Grahamstown.

MACDONALD, LTD., Appellants, v. RADIN, N.O.,, AND THIJ
POTCHEFSTROOM DAIRIES & I\TDUQTRIES CO LTD.,
Respondents.

(BLOEMFONTEIN.)

i

(1915, February 15, May 11. Tnwes, C.T., Sovowox, J.A., Jora.
AJ.A., A, F. 8. Masspore, Actg. A.T.A., and WESSELS, .

Actg. AJ.A]

Fiature. —Machinery—=Sale on suspensive condition.—Evrection on
land of another.-—Compensation for inipro rements.

The question whether an altlcle originally movable has become lm.mova,ble througl
annexation by human agency to realty depends upon the ciretmstances of each
case. The elements chiefly to be considered are the nature of the particular
article, the degree and manmner of its annexation, and the intention of the
person annexing it.

The respondents sold certain premises to J upon the terms thab Lhe purchage price
should be paid in instalments and that upen failure of payment of any ome
instalment the sellers showld have the right to cancel the sale and claim all
improvements made by the purchaser as forfelt.ed Thereafter the appellants
also sold to J, certain machinery under an agreement which stipulated that
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ect. t,he maclnnery qun the pi mises
: wuld pay the purchase price. 1'

pon the pre:nuses and t.a.ke pussessmn of ‘the ma&:]:unew Lt

ment, and fzbstened down' in part to beds of concrete and” ‘i part to
wall by holts ’fand nuts in such a way that it could be 1emoved without
to the pl‘eqﬁlses Subsequently on default of payment by :J both the
la_nts anci the 1espoudent.¢, cancelled their agreements with him and J

Held (SOLOMON, J’A‘;‘ and Wrssers, Actg. A.J.A., dissenting), that under all
- the; c1rcumstances ‘nf the. case the machinery had not become a fixture but
wad the property of the -appellants,

Per S0ComoN, J.A ‘and Wessers, Actg, A, A that the machmely .ha.d be-
come & fixture, bhe property in which passed to the 1espondents A8 OWDers
of the premises.

Per Bovowmon, JOAL at inasmmuch as the machinery had been foxfelted 60
the’ 1es_pondents under -their contract with J they had not been- enviched
sine causa, and ihie appellants were accordmoiy not entitled to recover from
them ‘the value of the machinery as compensation for improvements.

The decision of the Transvaal Provincial Divieion in Macdonald, Ltd. v. Redin,
N () and The Potekefﬁmom Dames and ]ndus&uos C'o., Lid., 1evensed

&
i
Ny

Ap{)eal from - a{‘ decision of the Transvaﬂl Provincial: Dlﬂsmn

(oB Viriimes, J.P., and Bristows, J.).-
The:appellan 1_1}0):111){1]13 brought action against e 1espondents
(1) eph Radm, in his capacity as frustee in the inpolvent

f one a‘c?bson and (‘7) the Potchefshoom Daules d]ld In-

“saleland forfeitiall 1m1)1ovements made by tlie pmc]ms “There-

he said “Tldman retired from the partnership and the said
Jacobison acquited all his interest under the deed of'sale. .- On
August 28th,%1912, the appellants, without knowledge of the terms
of the agreement aforesaid, sold to Jacobson a certain 12} ton

EI.C}l]II.er sofobtained by J was erected by  appellants in terms of the

The appellants having demanded the vetuwrn®
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refrigerating machine with accessories and chemnicals for £1,153
payable in ingtalments, it being a condition of the contract t]m{j;
appellants should erect the plant on the premises purcliased by
Jacobson from the second respondents, but that the ownership n
the plant should remain in appellants until Jacobson should have
paid the total amount of the purchase price. Appellants there-
after in terms of their obligations erected the plant on the premises.
The said plant was so erected that it could be ‘easily removed with-

out injury or damage being done to the premises, and it fn-no -
way was or became a fixture but remained movable property, the

dominium whereof was in appellants. Alternatively, if the plang
was a fixture, the property of the second respendents had thél"’ehy
been improved and .increased in value by the sum of £1,15%: at
appellants’ expense, and the appellants were entitled to claim that

sum from the second respondents as compensation. The declara-

tion proceeded to’state that Jacobson failed to pay the instalnients

payable by him tnder his contracts with the appellants and the
second respondents respectively, that these contracts were dccord- .
ingly cancelled, amd that on July 29th, 1913, Jacobson’si--és’t_nte -

was sequestrated and the first respondent appointed trusteei” Tt
stated, further; that on or about April 2nd; 1913, and at Fohan-
nesburg, the second respondeuts through their ageuts represented
to the managing divector of the appellant company that the second
respondents recognised and acknowledged the appellant company
to be the time owuers of the plant by reason whereof appellauts
were induced to allow the plant to remain on.the premises for a
further period of one month, at the end of which period the plant
was to be re-delivered to appellants, provided the same together with
the premises had not been disposed of. The plant and premises
were not disposed of during the month or-at all, and the second
respondents refused to recognise appellants as the owners of the

plant or to allow them to enter on the premises and remove it, but

- claimed that the plant constituted o fixture and became _-ifj{u'f_é:ited_
to them when they cancelled their contract with J acobsow.’ . The

first 1‘381)0]1(19111: did not claim to be entitled to the fmnmshlp of -~
the plant and was ready and willing to allow appellants to obtain -
re-delivery thereof. The second respondent had been in-posses-

sion of the plant from May 2nd, 1913, and had been dud. avere

running the same for their own use and benefit, and ‘deprived -
appellants of the use and benefit thereof,-_'c*ﬂusing damage o-appel- -
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stin-6f £45 per mo‘ﬂﬂi The lﬁl'd.yer was nccordingly

©fants in-the

i ag agdinst the first and second respondeits for an order declaring

- .that the plant, Aecessories and chietnicals were the propérty- of
' gppellants, and as against the second respondents an order com-

- pellin'ig them to allow appellants to enter on erf No. 210, Potchef-
stroomi, and to remove the plant. accessories and chemicals, ov
o % alternatively o pay the sum of £1,153 as compensation, together
T gvith payment of the sum of £45 per month reckoned from May
T 2nd, 1913, to the date of delivery as and for damages and costs.
“ . The second regpondents in their plea admitted the sale by them

¢ of erf No, 210, but said that the sale was to a partnership consisting
of Jacobson, Widman and one Katz. They further admitted the
sale by appellants of the refrigerating plant and that appellants
erected the plant upon the premises.  They said, further, that
appellants, when they sold and erected the plant, had full know-
ledge of the terms and conditions upon which erf No. 210 had
been sold. They contended that the plant was after erection a
fixture, the deminium whereof was in them, and denied that they
were liable to pay compensation. They further denied that their
agents had admitted that the plant was the property of the appel-
lants, and said that the refrigerating machine and accessories were
improvements made before the cancellation of the sale of January
25th, 1912, by the purchasers, and as such became forfeited to the
second respondents. ' ‘ _

For a further plea the second respondents gaid that prior to the
erection of the plant by the appellants there existed certain old
plant on the premises. The appellants, while erecting the new
plant, dismantled the old plant and vemoved certain portions
thereof from the premises and incorporated the new plant in the
rent of the old plant. They, therefore, pleaded that as against
them the appellants were not entitled to claim that the mew plant
was in a different position from the old or that they were owbers
of the new plant or entitled to remove the same. The appeilants
in their replication admitied that they had taken down and dis-
mantled certain old plant as alleged, but otherwise joined issue.

The facts of this case are sufficiently stated in the following judg--
ment of pe VILLiers, J.P.

DE VH.LIE?{S, J.7.: On the 25th January, 1012, the second defendants who are

the registered owners of certain erf No. 210 situate in the township of Potchel.
stroom, entered into a deed of sale wilh one Jacobson and Widman, trading as
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the Standard Fresh Mill Supply Co., by which they sold to tla latter the erf
together with the buildings thereon, a 3-ton relrigerating plant on the Property
and certain movables which neeg not be specified. Possession was to be givey
to the purchasers on the Ist March, and the purchase price of £2,400 way to
be paid in instalments, Tt was provided by the agreement that in the event of
any instalments not being paid punctually and regularly on the dye dates thereot
the sellers should have the right opn giving fouyteen days’ netice iy writing ¢
their intention to cancel the deed of sale and to retake possession of everything

sold and ail Payments, angd improvements made by the purchasers weape to be |

forfeited to the sellers withont recourse to law, Thereatter by some -arrange.
ment bebween the partners 4o which the second  defendants were not 2 party,
Widman, together with one Katz whe was a partner with Jacobson and Widn,.
stepped oub of the Potchefstroom business and Jacobson continged tq CAITY. it gy
alone. On the 28th August, 1912, Tacobsen eiitered into what is known as a
hire-purchase agreement with the plaintifts by which they agreed to SUpply him
with a 121 ton Hercules refrigerating machine complete for the sum of £1,153.
and to erect the same for him on exf 21p, 16 was provided in she agreement, that
the plant was not to become the property of Jacobson unti] all payments undep
the agreement hagd been made. Sgme time in 1913 Facobson found himself iy,
financial Aiffieylties. He failed to perform  his obligations wunder the agreement
with the plaintiffs and with the second defendants, and it is COMmon cause that
the second defendants thereupon exercised their rights under the deed of gqje
and cancelled theiy contract with the Standard ¥resl L)k Svpply Co.

- Jacabson’s estate Wwas sequestrated in July. 1913, and the dispute between the
plaietitfs and the second defendants relufes to the plani seld by the former tq
Jacobson ang erected by them oy erf 210, The fist defendant, the trastee {n
the insolvent estate of Jacobson, lays no claim to the plant,

The first question that calls for decision is whethex the plant in question js
fixture or net, T consists of g 124 ton belt-driven, vertica) machine, ammonig
condenser,‘ oil trap, receiver, an ice-ma.king banl, containing 99 ica cans, togethew
with piping for twe cool chambers, ete, Under the agreement Jacohson was to
construct {he foundations tor the machine angq ice tank, the platform for the
ammonia condenser and the insulation for the bottom, sides and ends of the
ice-maling tank. From an inspection of a somewhat similar machine af Shilling’s
lce Factory ag Pretoria it appears that the compressor itself is eyected on a
solid foundation of conciete and is held ip Position hy bolts ang nuts 3 in, to
8% in. long embedded in the conerete to prevent it from rocking. Tt is so eon.
structed as to he divisible into fwo parts, and the flywheel can siﬁnilarly be

taken away in halyes. When the nuts are unscrewed the machine ca)p he

removed withont, mjury to the concrete, the holig 1-einaiuii1g I the concrete in
which they are embedded. The holgg were supplied by Jacobson.  The condenser,
whose -function is tg couvert the ammonia &8 inbo liquid ammonig thiough
absorption of the heat by means of cold water. consists of two spiral coils of
% in biping suspended on stahchions and held on to the stanchious_-'by‘h.unk
boits. By removal of the hook holts the coils collapse, which enables’ them ta
be taken through the dooy, The stanchipns themselves are . fastened thriugh flanges
 to wooded hovizontal stringers iike sleepers by means of what . are known ns
Goach screws, The fanges are fastened on to.the stringers by four coach screws

two shillings. The stringers oy sleepers vest at each end of o tank ‘made of

and fthe stanchion itself URSCreWws qut of the flange. Tle flange is worth abour -

F
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uoncr.ei-bé.. The ~ail trap. which. is'on theé outside of the building is attached +o

© the wall. ‘hy bolts. . Tt g7 an’ irod pipe about fve teet long with wrought-iron

heads; ‘and eaii- be"r,eméve'd' by wiscrewing two nuts, the holts remaining in the

wall. The ammonia receiver, which holds the Tiquid ammonia, rests on o founda- -

" tion but is nof fasténed. A pip_‘e .comnects the receiver with what ig called an
'éxpa.zl'sibﬁ'lzeacié_i= which - regulates the flow of the liguid ammonia, It can

simifarly -be removed by UISCreéWing some nuts. The ice tank which consists of
§ 0. steef plates rivetted together, rests on ap insulating platform without any

. balts.  Tnsulating sides ang ends are built up after the tank is iy position, and

boarding-is put-round the top of the tank. By cutbing off the rivet ‘heads the

rivets can be rémgved, the tank collapsed and sq taken out - withont disturbing
the ‘boarding. “Ag-the boarding .ig only a matter of a few shillings, however, o

much easier and- inexpensive method of taking out the tauk wonld he to remove

the boarding.: The waber-storage fank ang the distilling apparates are not
fastened to anything. Pipes comnecting the variong portions of the machinery go
through the walls, which are of brick, but the holes in the walis ave severa] times
the size of the pipes.. In the cold rooms the coils are let into wooden stanchions
which have notches for the recepfion of the Pipes.  So much for the machinery and
the way it is fixed. ‘ .

It our law be the same as the Fnglish law with regard to fixtures there can
be no doubt as to the decision. For in the case of Reynolds v, Ashby & Son
{1804) A.C. 466, it was held that machines, which were fixed prectically in the
sane way as this, were fixtures and passed to the mortgagees in spite of the fact
that they could he removed withont injury to the building.  In the case of
Olivier and Others v, Haarhof £ (o, {1806}, 1.8, p- 497, Innes, C.7., laid down
the law as follow ; *The conclusion to which I have come is that it is impossible
to lay down one geueral rule; each case must depend on its own cirenmstances.
The points chiefly to be considered are the nature ang object of the structure,
the way in \;\rhigh it is fixed, and the intention of the person who erected jt.
And of these the last point is in some respects the most important.” This state.
ment of the law, which has been followed in two subsequeng cases, The TVietorin
Falls Power (o, Iiq. V. Colowial Treasurer (1809 T.8., p. 146) and Phe Deputy
Sheriff of Pretorig V. Haymann (1909, 7.5, P 280) has its origin in Paul Voet’s
treatise de matire bonorum. mobilium e immobilium, Now if we apply the

. Pringiples laid down by Panl Voet in cap. 3, pars. 2 and 3. and eap. 4, pars 1
-and 2, there cap be no doitbt that the machinery while by nature a movable, is

an immovable under the present circumstances. He points out that species of
mill {molendinm chmckm—olen) is an immova—ble, “Hor it is fixed to the soil kv
means of posts and: earth, and it has been built in the position in which it ig
With the fnfention thai it should remain theye permanenily " (quod sa mente o
nientionis {hidom aedificatur, wt b} eip rerpetuo.)  Bo also are windmilis * far
although for the most part fhey do not adhere to the soil yet they must be )
considered 4o he immovahles because they are nat easily removed.” The sante

applies to wine and oil presses. Burge who in his Commentaries {vol. 2, sec, 1, pp.
6 et segq.) mainly f&llows Pagl Voet, peints cut that movahles can become jimn-
movables (1) rationds vecessionis, as when they are united or affixed to or let
into the gromnd of otherwise ammexad op attached to that which is immovahle and
{2) rationis destinations fimls, eventus wsis, velationis ad ramm, immabilenn (Paul
Yoet, ¢ 5 n 1, p. 38). Although the machinery in question is fixed in such
& manner that it can he removed practically withont injury to the premises it niwst
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in the present case be considexed to be an immovable. Jacobson, it is true,
bought it under a hire-purchase agreement, bub we must assume that he intendeg
to pay for it, and as he had hought the erf as well, there can be ne doubf that
he put it there wt ibi sit perpetwo. This is further bowne oub by the purposes
for which the plant was to be used in connection with Jacobson's business,

The plant must therelore be considered as a fixture and the ownership in i
passes aceording to well known principles of law to the owner of the land. When
once Jacobson had annexed the plant to the premises it became an improvenient
under the terms of his agresment with the second defendants and he could net
any more remove ib. And it makes no difference whether the ownership of the
machinery was in him or not. For even if the plant had been his property,
neither he nor his trustee would have an action against the second defendants for
'deh\'ﬂy or for compensation ; the agreement between them makes that 1111[305511}19
Ave the plaintiffs then in a hetter position with reference to the second defendants?
In my opinion they are not. The second defendants are. plotecéed against any
such action by the express terms of their agreement with: "Jaccbson and any
remedy the plaintiffs have must be exercised adamsb the person with whoni they
contracted. The maxim that no person should be enriched at the expense of
another does not apply heve, for this is not an enrichment sine cousa,” as all
improvements were provided for in the agreement helween Jacobson and the
second defendants. The machinery was erected on Dbehalf- of Jacobson by the
plaintiffs themselves, without notice to the second defendants of the agreement
with Jacobson, and under these circumstances, although the resuld may be wn-
fortunate for the plaintiffs, they have, in my opinion, no right to clalm the
ma.r:luue1y or compensation from the second defendsnts. The pla.mt.zﬂ's ‘are’ nob
possessors and thevefore the law as to bong fide and wnada fide possession has no
application. They must look for their remedy to the person with whom they
contracted. The erf is registered jn the name of the second defendants, and
the plaintiffts must be taken by their actions in spite of the terms of their
agreement with Jacobson to have voluntarily parted with the ownership of the
plant to the second defendants. And although the resulh seems to be inequitable,
to hold otherwise might be eqeally ineguitable to the second defendants. For
under their agreement with Jacobson they have become the owners of the plant,
and to have to pay compensation te a third party for what already belongs to
them by virtue of the agreement does mot appear,.as far as they are coilcerned,
to he equitahle. The maxim mobilia mon habent sequelem applies and the case
shows the fairness under the circumstances of the rule of the.old Dutch law:

“ dat men zijn vertrowwen moeb zoeken en verhsal daarvoor:heeft waar {by wien).

men het verloren heeft ” Connicl Liefstring Besitrecht (p. 487}
With regard to the alleged acknowledgment by the second defendants of the

right of the plaintiffs to the machinery, I merely wish to say that. T see yio reasqn |

for doubting the evidence given on the point either by Dr. Dyer or by. Mr: . van

‘dor - Merwe. T have therefore come to the conclusion that ‘the caae for thie

plaintiffs must fail. - : o : :
T'here will be judgment for the second defendani:s with costs

The plaintiff company now appealed. ‘
J. Stratford, K.C. (with him R. F. .ﬂfcﬂftllwﬂ
lants: The first point turns on whether the C‘m
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ovable and whether the contract may be taLen into
The English law is against the appellants, but the
law ig-in their favour. The doctrines laid down in
Gorringe (1897, 1 Ch. 182) ave opposed to Roman-Duteh
See also ‘Holland v.-Hodgson (LR, 7 C.P. 328). In Rey-

‘notds V. Ashby & Son- (1904, A.C. 466) the ]udnmen’{ refers to a
system of notice ‘to preserve a right analogous to a right /n rem.

“The nixim nemo dat quod non habet is a sounder doutlme than
guugznd solo plontatur solo cedit. The former doctrive is only
overridden.in three cases, Yiz., (1) sale by pubhc anction, (2) sale
by pawnbrokers under Statute, and (8) sale in exeeuton.  See
Voet (6, 1, 7), Maithaeus Pareemiac (sec. 7).

As to American cases, see Davis v. Bliss (10 Lawyers Reps. N. 8.
458) ; Schellenberg v. Detroit Heating and frg/1f771q Co. (57
Latwyers Reps. 0.8. 632); Binkley v. Forkner (3 Lawyers Reps.
0.5. 35). In the note the law laid down is practically the same as
in Qlivier v, Haa?hof & Co. (1906, T.8. 497). The facts in Hendy
v. Dinlerhoff (40 Amer. Reps. 107) arve almost indentical with
those of the present case. See further Maclntyre v. Johnston (2

0.R. 202).

Intention is the paramount consideration. See Olivier v. Haar-
hof & Co. (sup'r(r) Victoria Falls Power Co., Ltd., v. Colonial
Treasurer (1909, T.8. 140} ; Deputy Sheriff v. Hcynunm (1909, T.8.
r’80) Venter v, Graham § Muller (23 S.C.R. 729); Jolnson & Co.

. Grand Hotel (1907, O.R.C. 42). The fact that appellants fixed
’rhe machinery makes no difference. -See further Panl Voet Iis-
quisitio Juridica de Natura Bonorum (ch. 3, pars. 2 and 3, and
ch. 4, pars. 1 and R); Burge. Colonial Law {vol. II, p. 15).

Two.principlés-are to be regarded. The person atfewpting to
transfer deminium must possess both the domanium and the andmaus
transferendt.  See De Beers Consolidated M ines v. London and
S.A, Eaploration Co. (10 8.C.R. at p. 366); Danellus on The Civil
Leaw (4,3, 26). '

The intention of the parties alivnde must be congidered as much
as the appearauce of the structure. The English law in regard
to a lessee is ireated as an arbitvary exwptmu Lased on 9X1)6d1~
ency. See Woodfall Landlord and Tenant (17th ed., p. 699).

As to the question whether the appellants ave in a better position
with reference to the second respondents the maxim “ No one

mtentmn “whether a strueture is or is not to be regarded
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may be enriched at the expense of another,” finds its legal appli-
cation in the condictio sine cawse. 1f the second respondents have
been enriched at appellants’ expense they have been enriched with-
out canse as regards the appellants.

The first respondent was in default.

B. 4. Tindall (with him A. S. van Hees), for the second

respondents: As to Hobson v. Gorringe (supra) and Rey- -
nolds v, Ashby & Sen (supre), the English Courts have

not disregarded the intention as an element, but a mere
chance clause in a hire-purchase agreement does not. affect

the legal position. The ostensible intention of the’ parties™
must be looked to, i.e., one which is patent to the world. This

~rule is fairer and protects third parties. The English de-
cisions are consistent with the South Afiican cases. The inten-
tion emphasised is whether the structure was to be there permazn-

ently, which must be discovered from the obJeLt of the structure, .

the nature of the business, the premises, and the manner in whick

it is used, and not any statement of intention. Statements of

intention in a contract of this nature, if opposed to the patent

intention, should not be regarded, because third parties miust be

protected. If the Court is entitled to regard the eclause in the
contract as evidencing intention it i1s not conclusive! Fven the
American cases do not go so far as to say that this consideration
is conelusive. See Bm“ey v. Forkner (supra) at p. 35,

The South African Courts, in considering the question of in-
tention, have held that it 111v01ve(1 the inquiry whether the persan
- who erected the machinery intended that it should be there per-

manently or for an indefinite period.  See (Hivier v. Haarhof
(supra, at p. 801).  See also Cuirnerosy v, Nortje (21 8.C.R, 127)5

Paul Voet, 1bid (ch. 4, sec. 2).

The case of o lessee is clear and is different. His Inten’tlon o o

remove may be gathered from the nature of his temue C The

- doctrine of wecessin 1s opposed to the (1001:11119 nemo dat. guod’ ot o
habet,. See Justinian’s Institutes (2, 1, 29); Peaul Toe bl (b
-4, see. 1): The qppell‘n1t~. are in the same poqlilon as. ﬂle O“nenf
of the machinery in Reynolds v. Ashby §& Son (supm) even it

‘rhey did not know Jacobson was the owner of the omund _
o Reynolds v Askby & Son. (1903, LE.B. 87, at' p. 98): whew 4
“Comrt did not regard the question of intention, . The. prineipl

on whicl the Emglish Courts proceeded is ﬂmf \’s]mt i3 ﬁtmhf(l'_',.
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i to the 8011 belorzgs to the soil. The doetrine applied in the Enghsh _
_Courts is consistent with Paul Voet and the South African cases,
and is- not mconsmtent with Johnson & Co. v. Grand Hotel
(supra).  The premises were destined Tor the purposes for
‘which the machinery was required. Johnson’s case was one he-

tween the seller and the hqmdatom of the buyers. The position
- ‘of creditors in. msolvency is often better thamn that of the msolvent o

‘Qee Harris v. Buissine’s Trustees (2 M. 105).
.- - Thisis not a case between purchaser and seller, but a t]lud palt)‘ )
- is concerned. See Maasdorp’s Institutes of Cape Law (2nd ed.,

Vol. 11., p. 4).

. As to the American cases, the case of Davis v. Bliss (supra) was
"7 yelied onas very similar. But see p. 461, The machinery becomes
part-of the building by the fact of its attachments to the realty.

See Binkley v. Forkner (supra).

On the second guestion as to the appellants’ position with refer-

ence to the second respondents, the only doctrine relied om is, no

one may be euriched at the expense of another. See Digest (50,

17, 206, and 12, 6, 14). That doctrine does not give a ground of

action. Bee Windscheid (Vol. IT., sec. 421, note 1 on p. 831). To

‘ succeed, the appellants must bring the doctrine under the condictio
sine causa, and that action could not be employed because there

Wwas a causd in this case. In Hobson v. Gorringe (supra) it was

held that there was no remedy if the structure wag a fixture. See

~also Reynolds v. Ashby & Son (supfm,) _
 Stratford, K.C., in reply: The issue is the queshon of proof of
intention. The facts are the same as those in Binkley v. Forkner.

I am contending for the docirine quic quid solo plantatur solo

" cedit as modified by the maxim ‘“no one may be enriched at the

expense of another.”” The case has not been pleaded, argued or

‘decided on the doctrine of estoppel, but pmely on the question

whether the structure was a movable, )

- Tt has not been shown that.under Roman law a person who is
not the dominus of the material becomes the domsnus of the struc-
ture erected on his land.

In Reynolds v. Ashby & Son (supra) the Factors Act applied.
That Act provides that property sold under a hire-purchase system
shall become part of the land to swhich it is attached.

Cur. adv. vult,
Postea (May 11).

Aln
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Ixwes, CJ .- This appeal raises questions of (fonsi&?rable im-
portance to dealers in machinery. The point at 1ssuf.3 18 Wwhether
certain refrigerating plant and appurtenances supp.hed by _the
plaintiff to a buyer under & suspensive confract and installed in &
building purchased by, but not transferred to, the la_ttef from {:,119
defendant, remains under all the circumstances of‘ the transaction
the property of the original vendor, or whe’ther‘ it d-evolves upon
the defendant as owner of the buildings to which 1t bas been
attached. The velevant facts may be shortly stated. I.]l January,
1012, the defendant company owned portiem of an grf in Potehef-
stroom . upon which there had been erected a dawy - p]an_t‘ for
pasteurising millk. . The structure had apparently been -bmlt for
the special purpese of accommodating the necessary macl‘unery and
affording the facilities vequired for carrying on ’the. business. On
Fanuary 25 the company sold the enfire prczperty with all the con-
tents of the building to a syndicate, of which one J acobson was a
member, and the contractual rights of Whicl} he subsequent:ly ac-
quired. The purchase price was payab'le in 1nst.z}11.1lents extgndn}g
_over four years; possession was to be given forthivith, b_u't f{m1‘13'ie]-
only after satisfaction of a certain 1)01't1_011_0f' the Jfo’cal 11;\1):1111:);.
And it was specially provided that in the event of an_v‘defalult,
the sellers should be entitled to cancel the sale, resume possession,

and if necessary eject the purchasers; and that all payments and

improvements already made should in that case be -forﬁéited to the
sellers. In March, 1912, the purchasers took possession, and ?01'
some ten months therveafter the instalments were d_'uly met, . \Ylth
a view to improving the plant, Jacobson entered into communica-
tion with the plaintiff, and on August 25 a contract wus comeluded,
in terms of which the company underfook to supply and erect u

121 ten ‘refrigemti_ng_machine, ,Wii;h conf.len‘ser, ,1‘eceive;‘, nn‘d othe; o
appurbenances, -to be paid for in periodic ms’calmgl‘lts,;_ﬂle':i_lasfc, 0 SR
“which was to fall. due in June, 1914. It was specially st1}):.uliat_ed
~that the plant should remain the 131‘01)91"5:?: of the sellfe_nf'_‘ unt.ﬁ‘ all :
T e pa,yme]its had been made; and that, n-case of Ld_efag_lt.,_ -ﬂ}e.‘_
"V seller should have the right ‘° to enter, with- force, ;f.:nec_essary,}

. and without liahility for trespass or otherwise, the premises where

~“the plant may or:ought to be, and ,tu-]{.e pos_'s‘ess_ic":‘q Off or Ife'm-(-)_.ve the_-

plant,” any past payments to be retained m rel‘-mbursemgaf;‘-_o.f th?
| "expense ‘of. delivery, installation and 1‘.emoval-. . The 1-ef£1g_e:.r.a’r-1:n_g .
machinery this obtained was installed in December, 1912, Jacoh-
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- isom had previously pulled down three cold storage rooms and sub- -
~stituted larger ones.. The mnew plant was -actually placed in-situ.

_iby" ﬂ;é- plaintiff in terms of the contract, but the concrete founda-

while one brine tank at least was talen out and scrapped; though

whether it was removed from the premises is not apparent. An

accurate-description of the new machinery, and of the extent of
its attachment to the building is given by the learned Jupcs-
Prestomxr.  Part of it is held in position by long bolts and nuts,

the former embedded in a solid concrete foundation; another part .

is attached to the wall -also by bolts and nuts; pipes connecting
the various portions pass through bholes in the walls, and certain
tanks and coiled piping are supported and fised in manner des-
cribed.  The conclusion at which the trial Court arrived was that
though thus attached to the building, the new plant could be taken
to pieces and removed without injury to the premises. In regard
to the re-instatement of the old plant no opinion was expressed ;
but the evidence of the engineers is to the effect that it could be
replaced, connected up, and made ready for use at a cost variously
estimated at from £26 to £75. With plant thus enlarged and im-
proved Jacobson confinued his dairying operations, but with no
measure of success, Early in 1913 he made default in respect of
machinery payments; and in April plaintiff terminated the con-
tract and reclaimed the plant. The instalments for the property
were also in arrear, and the defendant company thereupon can-
celled .the sale, asserted its rights, and took Possession of the

_ buildings and all improvements. In J uly, 1913, Jacobson’s estate

was sequesirated; his trustee has been joined as defendant, but
makes no claim to the refrigerating machinery, the title to which
18 disputed hetween the two main parties to the actHon. Tt is
claimed by the plaintif company as being movable property, with
the dominum in which it has never parted and which in law forms
ng portion of the building containing it. There is an alternative
claim for compensation in regpect of the increase in value of the

~tion on avhich portion :of it rested, Dolts inserted therein, and cer- = .

' ;tﬂ'iil__'iigsill_afion_Wark were ‘made; supplied and performe& réspeé—_

.- tively-by Jacobson. As to the effect of this installation upon the
~old plant, the evidence is not as clear as it might be; but it would
~seem-“that a considerable - portion was connected with the new

- machinery and utilised, part was superseded and lefé in iis place,



L “facts; but the elements to be considered are the nature of the par-

66 MACDONALD, IID., v. RADIN, N.0., & THE i
! POTCHEFSTROOM DAIRIES & INDUSTRIES CO., LTD.

wes, C.J. . :
l[i:ided’prope]rty, in the event of an adverse finding on the first
contention. The defendant maintains that the machinery became
on erection a fxture, that the title passed to the owner of the
land, and that it constitutes, therefore, an improvement for which
no compensation is claimable. There is a further .pit?a to the
effect that, as against the defendant company, th(-a plaintiff cannot.
claim that the new plant is in a different position from the old
in respect of ownership or liability to removal. The "_[‘ral?sva,ai
Provincial Division, though it found that the machinery in dispute
could be removed without injury to the premises, held that it must

be considered to be immovable property, because it had been %n- A
stalled by Jacobson with intent that it ghould: perma;tentiy remain. .
That the owner of the land had in consequence become the owner

of the plant and was entitled to retain it withont com-
'_ pensation,  Judgment was, therefore, entered for the Potchef-

gtroom Dairies, and it is against thai order that the plaintiff

: appeals. - . : _ o R
Tt is neither contended nor even suggested that dominium in the
machinery was at any time vested in J acobson. The case ;Epr the
respondent is that though {on the authority of Quark’s Trustees
. 1iddel’s Assignees, 3 J., p. 323, and other cases), the ownership
. remained in the plaintiff up to-.the time when the plant- was
attached to the building, yet it thereupon passed to the defendant
“by accession to the realty. And the result of the judgment is to

establish the proposition that A may tike the property of B, and : V
_give it to C, by annexing it o the building of the latter, even -~
“ though the annexation be of such a character that it may -be

severed without injury either to the premises or to ther ﬂling
.- attached. ‘ s : . SR

The questi

- ticular article, the degree and manner of 1tsannexat1on,and the
" “intention of the person annexing it. The thing’must be in-

. nature capable of acceding to vealty, there must be some’effettive

l:; _attachment (whether by mere weight or by physical-connéction) an

" there must be an intention that it should remai_n'f.‘P;’el-ﬁiﬁp‘enf_lﬁ.f.__..._ '

.. POTCHEPSTROOM DAIRIES & INDUSTRIES CO., LTD.

on whether an article, originally 1dovable,  has” be- "
£ pome- immovable, through annexation by human-agency to. tealty
. "ig ofter one of some nicety. As was pointed out-in. Olivier ¥.
L 'Haarh.'r}f (T.S., 1906, p 497) each case must’ depénd on-its own
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wttached, = The impoitanceé of the first two factors is self-evident .
from. the very nature of the inquiry: ~But the importance of inten-
on’ 18 f,01"'p1j_act'icﬁ1 purposes greater still; for in many instances it .
;s;il‘.];ié ('l;e_termining element. Yet it is sometimes settled by the -
tiere iature of the annexation. The article may be actually incors ’
porated in the realty, or the attachment may be so secure that-
“ geparation would involve substantial injury either to the immovable . -
"% Jor its ‘accessory. . In such cases the intention as to permanency
- ywould be beyond dispute. But controversy gemerally. arises where
. the separate identity of the article annexed is preserved, ‘and when
detachment can be effectegd with more or less ease. Indeed, it may
- happen (as has happened here) that the annexation is in itself con-.
©'= gistent with the article either being, or not being, a portion of the
realty; and it thus becomes necessary to examine with the greatest
care the intention with which it was annexed. The authorities
emphasise the necessity for the presence of an intention that the
attachment should be permanent. The well-known passage from
Paul Voet (C. 4, par. 3) has been quoted by the learned Junge-
Presioeit, and I do not propose to repeat it. Others might be
added.  Burge, for example (vol. 2, p. 1b), states that *“ movables
affixed to land or buildings acquire the guality of immovables, by

* veason mot alome of .their being affixed, but of their being affixed
with the intention of permanently remaining.”” But the infention -
~required {in conjunction with annexation) to destroy the idemtity,

. to merge the title, or to transfer the deminium of movable pro-
perty, must surely be the intention of the owner. It is difficult
to see by what principle of our law the mental attitude of any third
party could operate to effect so vital a change.  Certainly, in
Olivier v. Haarhof, and, so far as 1 am aware, in all other South
African cases, the intention which was looked to was the intention
of the owner. And Johannes Voet (Ad. Pand., 1, 8, 14}, in dealing
with this matter, indicates the state of mind of the owner as the

~ decisive factor. ‘‘ But what are generally regarded as movables,”
he says, “may yet . . . by the intention and act of the owner,
be regarded as movables, as far as concerns legal consequences . . .
1f what were formerly movables are joined to buildings not for tem-
porazy but for perpetual use, whether they are beams or columus
or marble pieces, they begin to be part of the building, and thus
to be immovable.”” And this is what one would expect, in view of
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the fundamental principle that (subject to a few specific exceptions)
domindiuwm connot be transferved or altered, save by the intent of
the dominus. Nor can any man, as a rule, confer a better title
~ than he himself possesses. But it is argued that the acquisition or
transfer of ownership by accession is an exception to the above.
That is true; but only in certain cases and to a limited extent.
Turning to the civil law as the fountain head of the doctrine, .if
will be found that the cases in which dominium could be trans-
ferred without the comsenting mind of the owner, by artificial, as
opposed to matural accession, were these where there had been
union by a-process of nafure, or wheré one thing had been in-
separably incorporated in another. Thus a plant uprooted by one
not the owner, and re-planted elsewhere, would, after it had taken
root, belong to the dominus of the new site, because it had become

united by nature to the soil from whence it drew nourishment (Inst. -

2, 1, 26). If a man inseparably inferwove with his.own
vestment the purple of another -the material thus incer-
porated acceded to the vestment (Inst. 2, 1, 26).  The
remedy of the owner was by an action of theft, and
a condictio for the value; but he had lost his property. But it
would seem that if, though interwoven, the purple was separable,
then the owner, vetaining his dominium, could bring an action ad
exhibendum (Dig. 4, 7, 2). A house acceded to the soil in which it
was built; but even in that case the ownership of the materisls,
if originally in different hands from the ownership of the soil, was
governed in sirict law by the state of mind of the dominus. A
man who built with his own materials on ground which he knew
"to belong to anotlier lost his property therein’ because he was
deemed to have voluntarily parted with it. On the other hand, he

who built upon his own ground with the matenal of another’ was '

considered the proprietor of the building; but the owner of the

" material retained his donsinium tlersin; never havlnd consented o

“relinquish it He could not demand the mateiial W]nle the Tiouse :
rvemained intict, because a special law forbade the’ destruction of
~ the bmldmg under sueh circunistances: ~But if the liouse was des-

troyed by some matural cause, he conld vindichts: ]113 ‘material.

' ""-'Othenvlse his action was de tigno 'mjmmto for- d(mble the value.”

 (Inst: 2, 1, 29 and’ 80) The law of Holland: adopted- these 1)11}1?:-' o
ciples in regard to the incorporation of building material, save that
" the action de tigno injuncto fell into disuse,’ rmd_ relief was given by
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nr:ip]es o1 W].u(h tr ansfel of dummuma bv W'!.y of

_ ';(m 1ie1<3h )fflemams Unéffecied. - So that movable plopelty like -
o the! machinery ia ch.spute the identity of which has been fully pre- -
“getved; -which has not been phvmmll\r incerporated in the realty, ..

and which is separable from the building to which it has been

attached,’ cannot be considered as part of the building unless the
‘wwner ‘intéided that it should remain permanently anneted Tt is

10t necessury here to discuss the position which would avise if a
purchaser or mortgagee had advanced monéy or been otherwise pre-
]uchced on the faith of property attached to the realty but forming
in law no part of it. That question does not now present itself.
And the grounds on which such persons might be entitled to relief
would not affect the general principle.

Turning to the facts before us, the machinery in dispute wasg
placed in‘the building by Jacobson. The plaintiff company carried

out the dchial installation, but it was done under contract with

Jacobson ‘and for his account. He states that he intended to have
it there permanently, and no doubt Le hoped to pay for it; but he
did not mean to prejudice the plaintif’s rights, because he adds:

““ T thought it belonged to Macdonald until paid for, and I never

intended - anything e].se He, however, wus not the owner, and

ﬂlelEwa‘hls intention one way or the other could not affect the
domandum.  Were it otherwise, the ownership of this property
would be dependent upon the mental attitude of a man to whom it

‘did not belong, and who did not intend to deprive the true owner
of his rights. The annexation could only operate to trapsfer the

dominium of the plant, if when it was put up the plaintiff intended
that it should remain there permauently or authorised Jacobson to
affix it with that intention. And the evidence does not show that.
The attitude of Macdovald, the managing director, who controlled
this transdttion throughout, was perfectly consistent. He had no
idea of parting with the right to remove his machinery if default
was made in paynment, and he intended that its attachment to the

'as eﬁec’ted W 1th0ut the mtenhon or cunsent of i:hei
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building should be subject to that right, which was quite inconsis-

tent with placing it there permanently. Any other state of mind
would have involved a renunciation of the benefits of his contract,
which it is clear he never contemplated. Nor did he authorise
Jacobson to attach the plant with any other intent, or in any way
which would interfere with his ownership. The evidence was not
directly pointed at that issue, but had the question been put there
can be no reasonable doubt as to the answer; there is nothing: i
the record which would justify the view that Macdonald authorised
any permanent annexation by Jacobson. I feel constrained, there-
fore, to differ from the trial Court on the question of whether on the
facts the plant in question should be considered immovable pro-

perty. And my dissent is based entirely upon the ground that

Jacobson, not being the owner, his state of mmd could ‘ot change

the dominium. If he had béen the owner, I should find myself
in entire agreement with the clear and able reasons of the Juner-

Presipext. The Provincial Division gave no effect fo the suspen-
sive condition in the contract of sale, just as the Enghsh Courts
have giver no effect to the provisions of a hire-purchase agleement
under somewhat similar circumstances. Some of those decisions,
though not binding upon us, are, upon the face of them, strong
authority for the view taken below, and reference should, therefore,
be made to them. The English law agrees with our own in attach-
ing importance to the intention or object with which the annexation
is made, when it is necessary to decide whether a chattel has be-
come po1tmn of the realty to which it is attached. (See Holland v.
Hodgson, 7 C.P., p. 334; and Hellawell v, Eastfwoad 6 Exch.,

p. 322.) Bul an application of the law to vawmg facts over'a lono' S

series of years has led to results w hich it is well nigh nnposs:ble

to reconcile on any general ground of 1)11nc1p1e -And:the decision . -
has often been affected by the relation in which' the d1sputants h'we'_

" happened to stand. Agricultural landlord and tensnt, Jirhan. Tessor

~and -lessee, heir and executor, executor and renlfnndelman, mort-} St
gagor ahd mor ’(oagee—the controversies as to fixtureés between these R
“various classes have been apt to produce different: ;esulfs‘ on: mmﬂal'i i
facts, according as the law is more or less- slow” to ‘Irite: fere Spithi oo
the _ughts of arie ov other class. The leading case. most in p0111t"’.j.'.'7_[‘;'_'.'-':'-i- :

here is Hobeou v. (forringe (1877, 1 Ch, p 182)
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1ad been Tet on the hué purchase system, the property not to pass
: unhl the payment of all instalments, and the owner to have the

It was ﬁxed to the land of the hner

] _g,ht of 1emm*a1 o:n default

'mmtoage aftel the ag1eement aud “11;]10111; no‘uce of it. The "‘
Court: af* Appeal held that it was .sufﬁclenﬂy aitmexed to the land to :

engine was, therefore, immovable property, and the only effect of
the hire contract was that the owner, as between himself and the
hirer, had the right to sever and remove in ease of defuult. But
that right was not an easement created by deed, mor was it con-
ferved by a covenant running with the land, and therefore it im-
posed no legal obligation on the mortgugee. 1 have not consulted

-~ all the numerous early decisions, but ﬂfathea v. Fraser (2 K. and

T, 536) ; Holland . Hodgson (L.R., 7.C.P. » P. 528); and others,
were cases in which the person who annexed was the owner of the
movable.  No doubt Hobson v. Gorringe lays down what is now

~the English law, but I cannot think that our Courts would under

similar circumstances have deprived the owner of the engine of his’

" property. The decision was followed in Beynolds v. Ashby & Son
| _(1904 AC, p. 466), where machinery fastened down to a building
. ina smulu manner to that which had been proved in this case,

and which could be removed without injury to the premises, was
held to pass to the mortgagee though it had been supplied by the
owner to the lessee of the building on the hue~p1ucha=se system.
The Honse of Lords relied on the earlier cases, but it is evident
from some of the ]u&gments that the resulting position was re-
garded Wlth uneaginess. Tord MaicwagETEN thus expressed him-
self: * That the law with regard to fixtures as between mortgagor
and mm’thvee is perfecily satisfactory, T should bhe sorry to affirm ;

become ik :ﬁxtlue, and that any intention to be inferred from the

: ..telms ‘of the hnlng agreement that it should remain a chattél did:"
ot prévent it from becommg a fixture; and that it passed, theve:. "0 <

fore, to the mortgagee as part of the freebold. That was &

iy startling. result, and it was arrived at in this way: By a series of
' deolslo:us, Hrom 1856 onward, 1t had been held that chattels affixed

in snmhn fashion became portion of the freehold. This parficular
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but T am sure much mischief would be created if theve were a de.
parture at this stage from the law which has been looked upon ag
governing such transactions as this ever since the case of Vathes
v. Fraser.” _

There is weighty American authority opposed to Reynolds .
dshby. But I do mnot propose to discuss the cases, because this
appeal must be decided by an application of the principles of our
own law, and they lead to the conclusion that the machinery here

in dispute is not a portion of the building, but is the property of

the plaintiff,

‘In the view which the trial Court took of the miatter it was un.
necessary to deal with the second plea. But I do not think that it
really affects the legal position. The defendant company is not an

mnocent purchaser or mortgagee misled by the action of the plain-

tff, nor has it heen prejudiced, because the building will be
restored to the same condition that it was in inmediately before the
~ installation of the mew machinery. The plaintiff- company will be
entitled fo remove its plant, but the status quo ante must be en-
sured. That is to say, the old plant which was taken out must

be put back and all necessary connections made. And if any
portion has been damaged or destroyed, then it mist be Tapaired

or replaced. MacDonald, Limited, if it takes a\w;y its property,
must place the premises and the old plant which it disconnected ox
altered in exactly the same position in which it found them when
~ the new machinery was brought in. . R

The declaration contains a claim for damages, to which T have ™ -~ © =3

not yet referred. There is no finding upon this part of the case,

and ‘it 1 quite - impessible, upon the evidence before us; foi this' . .|

- Court to arrive-at any decision upon it. : Upon that claim;. tHer
+i+ fore, an order of absolution from the instance should be entered.
.. The result is that, in my opinion, the appeal: succeeds. The
“-order of the Provineial Division shouid'be_s’et‘a'sid‘e,i'%and judgniént
. entered for the plaintiff.in terms of the first prayer; of the: declava-
“tion.  -As to (a) of the second prayer, the " plaintiff must be: des

~'the’ plant, ‘accessories, and chemicals therein referved to, on coh-

o dition thatno damage be done to the premises and that the"--‘jﬂ'ahﬁ :
originally contained therein be restored and veinstated in: the.con- . - -
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“dition in which It was prior to the installation of the ‘plaintiff’s .
o ‘-',‘-mag]i,iﬁery._ There should be absolution as to (b), and the ci_)sjcs
- ‘here and below should be borne by the defendant gompany, o

Lot ':'_'l'SOLQMO_’,L\:‘,"J AL On the 25th J anuary, 1912, the respondent com=". "

+_pany entered into a deed of sale with Jacobson and Widman; trad- -

- ring:as the Standard TFresh Milk Supply Co., by which it sold:to the -

s Jatter Bref No. 210, with the buildings thereon, a 3-tom’ refrigerd- . -

- ting plant on the property, and certain movables, for the sum of . .
. . £2,400. The purchase price was to he paid in instalments, and. .
transfer was o be given on March 1st, 1915. Tt was a term. of the

contract that in the event of any instalment not being paid on the

'_.‘ﬂue date. thereof the sellers should have the right, on giving 14

days’ notice in. writing of their intention, to cancel the deed of

sale, and to retake possession of everything sold, and that all pays -

wents and improvements made by the purchasers were o be for-
feited to the sellers without recourse to Jaw. The buildings, which
were of brick, had apparently been erected for the purpose of
carrying on a dairy business on the premises. From the schedule
to the deed of sale they appear to have consisted of an office,

 washing-room, main bhall, Teceiving-room, engine-room, boiler-

room, lift upstairs, and, outside, a stable and coach-room. The

: purchasers took possession of the premises on March 1st, and sub-
- sequently by arrangement between them Widman withdrew from.
. the business, which thereafter was carried on by Jacobson alone.

Not being satisfied with the refrigerating plant in the building,

He, on August 28, 1912, entered into a hire-purchase contract with

- the plaintiff company under which it agreed to supply him with a

123 ton refrigerating machine complete for the sum of £1,153, and
to erect the same for him on the Faf No. 210. Tt was a term of
the agreement that the plant was not to become the property of
Jacobson until all the payments provided for had been fully made.
The plant consisted of a 12} ton refrigerating machine, with its
ammonia condenser, oil trap, receiver, ice-tank, and the wusual
appurtenances. Jacobson was o construct the foundations for the
machine and ice-tank, platform for the ammonia condenser, and
insulation for the bottom, sides and ends of the ice-tank. In due
course the greater part of the old plant was removed from the
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1[)1‘emises and the new plant was evected by the appellants, the com.-

pressor itself being fixed on a solid foundation of c.o?lcrete by meany
of bolts and nuts 3 in. to 31 in. long embedded 1n th.e conc?:ete_
Certain portions of the machinery, such as.the ammonia reeeiver,
the ice-tank, and the water-storage tank which are accessory to the
compressor were not fixed in any way to the' building, ]E)u-t rested
“on foundations or platforms. Pipes connecting the various parts
of the machinery go through the walls, which are of bl‘l(:].{, the
holes in the walls being much larger than the pipes. It 1s un-
necessary to deseribe in further detaf]:l the pia.ni': or ils manner of
‘attachment to the premises. This will appear from the judgment
of the Jupce-PrEsmpENT in the Court below. 0']16 fact, however,.
is quite clear, viz., that the whole of the mathn}ex‘yr could be re-
moved without practically any injury to the buildings.

Unfortunately, not very long after the new plant had been

ingtalled, Jacobson fell into financial diﬂicu}tiejs, with the result
that he was unable to meet his obligations to either the appellant
or the respondent company. If is comimon cause tl.lat tl_lereu.pon,
some time in 1913, the respondent company exercised its rights
under the deed of January 25th, 1912, cancelled the sale and took
possession of the property.  Subsequently, on Novgmber 28th,
1913, the appellant company also cancelled the hn'e-purch'ase
~ agreement which it had made with J aco’x?son, and brought an act.mn
against the respondent company claimm.g back the 1‘efr1ge1-ajtmfg
plant. Tn the alternative there was a claim for the sum of £1,153,

the purchase price of the plani, as compensation for-the improve- .

ments effected upon the property by the appellant company.- < The
defence to the action was that the plant was a fixture, and had

become part of the immovable property, and that:it could mot, . -

therefore; be recovered; and as regards the claim for-compensation;:

' .that the improvements made by J B(‘:ObS(}ffl .'had become. forfeited _lfo o
<. the respondent company under the provisions o‘f .t11e_c1e§(1--;0f_ i-sg_i_Pf..:_..
“. . These being shortly the issues between the parties, the main: ques-.
~ .. tion to be determinéd is whether: the_'ref_mgerahngf‘_pl‘a,l.lt_'-"iere.q;qg&:‘;‘i; :
,. on the'.lgr-emises_ was a fixture, so‘as to lave ]:iecome‘_ ‘po?:t?qn_ of ’rhe S
- immovable property.: “And- in regard fo this question 1tw111be
" ‘convenient. to consider first what the position would hav_e:-_bee]; if
Tacobson Liad been the owner of the prentiges and had 1)111'.(3}13;_3(1 the :.
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-plant outright and. hdt_uhder a hire-purchase agreement. Would

_ the plant in that cage, after erection, have become part of the
. immovable: property # N ow. under English law there can be little - :
" doubt that this ‘question’ would be answered in the affirmative. Tt

-+ igtrues that the -decisions of the English Courts, as ‘was pointed -

*out by Lord Lixpruy in the latest case of Reynolds v. Ashby & Son

(1904; -A.C. 473), have not always been consistent. Bub © the

L great-weight of authority,” as was said by Lord James in Reynolds’
- case, ‘s in favour of the view that these machineds muit be held to
e affixed to the building so as to pass under the mortgage as being -

a portion of the factory.” The machines thére had been erected
in a fagtory which was being used for a joinery business, and they

~were attached o the 'Pr'oper'ﬁy in very much the same way as the

refrigerating plant in the present case. They were placed in beds

- of concrete prepared for them, and each machine was fastened

down to its concrete bed by bolts and nuts. By unserewing the
nuts each machine, although heavy, could be raised up and re-
moved without injury to the building containing it and without
injury to its concrete bed and to the bolts embedded in it.”” TIn
his judgment Lord Liwpry says: © The purpose for which the
machines were obtained and fixed seems to me unmistakable ; it was
to complete and use the buildings as a factory. Tt is true that the
machines could bhé removed, if necessary, but the concrete beds
and bolts prepared for them negatived any idea of treating the

‘machines when fixed as movable chattels.” The circumstances of

that case are, therefore, very similar to those with which we are
here concerned, and if the principles of our law are the same as
those of the English Jaw on this subject, it would follow that,
putting aside for the present the fact that the plant had been
bought under a hire-purchase agreement, if Jacobson had been
the owner of the premises, the plant would have become part of
the immovable property. Now I am satisfied that there is no sub-
stantial difference between our law and the Eaglish law  with
regard to fixtures. This was pointed out by the present Cmrcr
Justicn 1n the case of Olivier and Others v. Haarhof (1906, T.8.
Pp. 500), when, after stating what were the points chiefly to he con-
sidered in determining whether an article attached to the land was
a fixture or not, he says: *“ The law of England appears to be the




476 MACDONALD, LTD., v. RADIN, N.O., & THE
POTCHEFSTROOM D AIRTES & IN DUSTRlIﬂb CO.. LTD.

[Sovomon, J.A.]

same,”” He then quotes from a ]udwment of Lord BLACKBURNY in
the case of Holland v. Hodgson (1. R., T C.P. 328) and remarks that
“the language used might have been taken from Paul Voet.”

In further confirmation of this view, I desire to refer to one of -

the older decisions in the English Courts, where the principles of
law are more fully dlsoussed than in the more recent cases, In
Hellawell v. Bastwood (6 Tx. 611), PARxsz, B., deh\*eu:uo the con-
sidered ]uéwment of the Exchequer Court, says: ““The only ques-

tion, therefore, is whether the machines when fixed were part of '

the freehold; and this is a question of fact depending on ‘the cir-
cumstances of each case, and principally on two congiderations:

first, the mode. of annexation to the soil or fabric of the house, and N
the extent to which it is united to them, whether it can. be easily .

removed, integre, salve, et commode, or not, ‘without injury to
itself or the fabric of the building; secondly, on the object and the
purpose of the annexation, whether it was for the’ permatent and
substantial improvement of the dwelling, in the language of the
civil law, ¢ perpetui usus causa, or in that of the Year Book, © pour
un profit del inheritance,” or merely for a temporary purpose ox the
more complete en;;oyment and use of it as a chattel.”” The aectual
decision upen the facts in that case has been since questioned, us
was remarked by Lord Lindpiey in Reynolds v. Ashby & Sons, but
the law laid down has been accepted in the later cases, and is
substantially the same at that expressed by Tord BL&CI\BUR\ in

. Holland ~. Hodgson, which was quoted in. Olivier 5. Haarhof.

And if that be a correct statement of the English law on the sub-
ject, it is substantially the same as onr law.. Thus, in. ¥
14, it 18 said: And agregards the act ot the. OWTIE]

o the bmidmos and therefore immovable.””. i In: Haarhof's
Cmier JUSTICE sums up: the Posmon as follcms £ The,
‘o which I have come is that it is mlpo,sfuble ’fo B!
- general rule: each case-must depend upon its, mvn'c

respects the most important.”” The intention ’rc be CQDaldéleﬂ 18,

b) the Cririe J

7 ﬂnnﬂ Whl( h_‘?f_.:} '
_ 1)1ev1ously were movable if they have been- aﬁixed to"-bull mgs for Sy
the sake not of tempmaly but of }_)elm"lllellt usé; heé oriepitt: u;E_-'f.--

; "Jmstfmceu =
_ The points chiefly to be considered aréithe nature: fuld bject of the o -
structure; the way in which it is fixed; and ’che Int _tlon of the
person who erected it. And of these the last: pomt 'ig.in. some
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./ s put; by Toeﬁ whethel “ the movables had been afﬁted to the

btiilcliiigs forthe sake- not of temporary but of permanent use,”’
, as, 1 s exprgssed by Paul Voet,  that. they should be there
: pelmanenﬂy >’ And it will be observed that the points emphasised
STICE. are practically the same as those set out by
;10 Hel?awell V. Ta.stwoocl for the obgect of the

“miode of Aunesation 111ay somehmes be conclusne of the 1]1tent1031,

as for example wheve a movable is so built in and incorporated into

- the: bulldmg as to become pﬂrt of the structure so that it cannot -

be- dlqannexed without serious injury to the building itself. That,
of course, is not the case here, but the question to be detelmmed 1s
whether according to the principles of our law, having in view the
mode of attachmeut of the machinery and the purpose for which
it 'had been erected, it must be taken to have become part of the
immovable property on the ground that it had been annexed not
for temporary but for permanent use. Now if Jacobson had been
~the owner of the erf and had bought the plant in the ordinary
icourse- and not under a hire-purchase contract, it would scarcely

e open to ques’uon that the plant would have become part of the

umnmovable property. The English cases are conclusive that in
sueh circumstances the machinery must be held o have been an-
nexed for permanent and not for temporary use. In the case of
Reynolds v. A.shlry, in the King’s Bench Division, Corriws, M. R.
‘dealing with this aspect of the matter, says: ““ The fact that th;
person ‘\'\"110 affixed this machinery did so for the purpose of a manu-
‘factmy on premises of which he was himself the owner for a term
ol 99 years affords mo evidence in support of the view that the
annexation was intended to be only temporary for the better use of
the machines as mere chattels; on the contrary it is vather in favour
of the view that the intention was that they“ should be attached to
the factory and be used as part of it for the purposes of the busi-
ness there carried 011, as long as that business should be continued
to be carried on.”” If, however, Jacobson had been a mere lessee
far a short term of years, then the presumption would have bheen
that the plant had been annexed for temporary and not for per-
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manent use. This is very clearly set forth by Burge (vol. 2, D
15}, as follows: *° Movables affixed to land or huildings acquire the
guality of immovables by reason not alone of their being affixed
but of their being affixed with the intention of there permanently
remaining. No such intention can be presumed when the person
by whom they were affixed has only a temporary interest in the
land or house. Movables, therefore, which would be immovahle
if affixed by the owner continue movable as between him and tle
tenant.”

Thus far T have proceeded on the assumption that Jacobson was
the owner of the erf and that he had bought the plant outright, and

if those had been the facts I should have felt no difficulty in -

holding that the plant had become a fixture. Tloes it then malke

any difference that in the first place he had bought the erf wnder a -

deed of sale, which entitled the seller to cancel the contract and to
retake possession of the property in case the instalments of the pur--
chase priece were not paid on due dates? In my opinion’ that fact
canpot affect the legal position. For it is clear that at the time
of the erection of the plant Jacobson contemplated that he would
carry out the terms of his contract and that he would become the
registered proprietor in due course. He was not, therefore, in the
position of one who had a temporary interest in the property, but
he regarded himself as the virtual owner. His intention, there-
fore, in annexing the plant would be precisely the same, as if he

.~had been the actual owner, so that the legal position i not.in any - -

way affected by the special terms of the deed of sale.

. Is it then affected by the fact that the plant was bought under
IR ‘];l_l:ll’e-PuI'.Gh'..f.‘l-Se ‘agreement, in terms of which it was Ii‘otl‘;j__tojbué'-f
i; . -come the property of Jacobson until all the payments: provided: for,

~“had been made ?- This is the circumstance which was mainly: rélied:
- -upon by the appellant’s counsel in support of the conterition that
. the plant had continued to be movable and had never: bédome

2, wportion of the immovable property. And in considering 4his point;
< - ‘it is desirable to bear in mind that the plant was annexed to the
- building by the appellant company itself. This is not. the ‘dase. ¥
- therefore, of the movable property of ove. person being affixed to
the immovable property of another without the congent - of the . .
- former. The circumstances ave, therefore, very similar to those ™ .

[Sozosor, T.4.7
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" which were present in the éase of Reynolds v. Ashby & Son, .Whel-"e:'
- the same question was raised as between mortgagor and mortgagee -
“aud was answered adversely to the appellant’s contention, mainly. -

ot the authority of the eatlier case of X, obson v. Gorringe (1897, 1

_ C‘h 182). . On the other hand, we were veferred to certain “Ameri-
... .can decisions, in which the very opposite: conclusion was arrived
.t The.case in which the facts were more analogous to the present .=
. .thaw in any-of the others is that of Dawis v. Bliss, in the New York~ =
~ Cowrt of Appeal, and reported in Tawyers’ Annotated Reports (10:
NS, pe 488).7 And the real ground of the decision is thus stated g

in the judgment: ‘“The agreement betwoen the plaintiffs and
Lyon, clearly and conclusively, as matter of law, indicated the
‘intent of those partiés that the engine should remain personal pro-
perty unitil it was paid for.”” The agreement in question was a
hire-purchase contract, in all essentials identical with the one made
between the plaintiffs and Jacobson in the present case. Now, as
bas been already pointed out, the intention, which has to be re-
garded in determining whether machinery which has been annexed
to buildings has become portion of the immovable property, is
whether it was annexed by the owner of the premises for permanent

- and not mervely for temporary use. And T find it somewhat dif- -
ficult to see how that intention ig affected by the fact that the plant

was not bought out and out, but under a hire-purchase agreement.,
For'a purchaser under such a contract has the same intention as
any other purchaser, viz., to acquire the property as his own, and
when he erects the plant, as in this instance, in buildings set apart
for a gpecial business, he does so intending presumably to use it
for the purposes of that business so long as he continues to carry it
on.  Hig intention, therefore, would be exactly the same ag if lLe
had bought the plant out and vut, assuming, of course, as we are
bound to do, that the transaction was a bona fide one. Nor does
the position seem to me to be affected by the fact that in the agree-
ment was a clause providing that the plant should not become
Jacobson’s property until the purchase price had been paid. For
that was a provision inserted for the protection of the seller, to
enable him to reclaim his property in case of failure of payment of
any of the ifstalments of the purchase price, and so long as the
Premises remained in the possession of Jacobson the plaintiff com-
bany was entitled in that event, under their contract, to enter upon
A 18
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the buildings for the purpose of disannexing and removing the
plant. But that does not alter the fact that Jacobson contemplated

becoming the owner of the plant in due course by paying the in-.

stalments of the purchase price, and that this was his state of mind
when he erected the machinery in the building which he had puy-
chased. And, after all, it is the intention of the purchaser with
which we are concerned, and not that of the seller of the plant.
However much the latter may have had in mind the fact that he
was not parting with his property until it had been paid for, if
in fact Jacobson did bona fide intend to pay the instalments as
they fell due, then, in my opinion, when the plant was annexed to
the premises for the purpose of the dairy business, it was placed
there by him for permanent and mnot for temporary use, with the
result that in law it thereupon became part of the immovable pro-
perty. I cannot, therefore, agree with the contention that the
hire-purchase agreement is conclusive proof that the plant re-
mained movable property after its annexation until i$ was paid for.
For the true test by our law is not whether on its erection the in-
tention was that it should remain personal property, as it is put
“in the American case, but whether it was affixed for permanent and
not merely for temporary use. And if it was it matters not what
" the parties to the contract might have thought regarding the
nature of the property, for the law is decisive on the point, and
impresses the plant with the character of immovable property.
Moreover, in my OPin]-.OIll, the question of intention is one of fact,
not of law, though in the American case it appears to have been

treated rather as a matter of Jaw. And being’a questmn of fact,

it is of some importance to observe that Jacobson himself, in his
- evidence, says: ‘° I-intended to have the plant there permanentily.”

* It.is needless to say that the Court was not bound to believe }113";
evidence on that point, but it appears to me to- be h0111e out by all- "~
©o the cucumstances of the case, and apparently it vas accepted as'’
~trustworthy. ~ On: the' whole, therefore, I am not satlsﬁed that e
should accept the American decision 1eferled to as & safe gulde mo
this case, ﬁspe(nally as it is in direct conflict’ w1ﬂ1 the Jcase” of -

- Reynolds v. Ashby:§ Son in the House, of Lords. -

But then the point is taken that the appeﬂant company cannaf

be deprived ‘of its property in the plant Wlthout an mtentlon on
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L its patt o tlansfel the dovrmmum, and t}lat 10 such intention was
present in this case. This is an argument which, so far as L can .~
.:'.-'mmember, ivas not plessed upon us m the appeal; but it is one =~ ¢
~“which cannot bé. pa.sse& over in silence. And here it is important. .
1o bear in-mind, as already pointed out, that this is mot the case.
~ 6t the ‘movable propelty of one person being affixed to the immov-"
“able’ 1310Pe1ty ‘of  another:without the consent of the former.. .
= ’Whether in ‘that event this argument would prevail is a question. .
- which. does :uot now arise for consideration. - It may be observed,
" however, in- ‘passing that a person may in law- lose the ownership -
. of- p1operty without any intention of parting: ‘with the deminium

and even against his will, as, e.g., in the well-known cases of pre-

- seription, accession and confusion. So also in the case of a lessee

Who has failed during his fenancy to remove buildings erected by
him, the property passes to the owner of the land, but this was
under the Placaat of 1668. In Justinian’s Institutes (2, 1, 29) it

15 laid down that ‘° when a man builds on his ewn soil with material -

belonging to another he is understood to he the owner of the build-

‘ing, for whatever is built on the soil goes with it.”” (This passage,

I take it, refers to the case of a person using the materials of

. another without his consent.) ‘‘ And yet he that was owner of

the materials does not cease to be their owner,”” but he was pro-

‘hibited by a law of the XII tables from pulling down the building

in order to recover his property. If, however, for any reason the
building fell down, then the owner of the materials may reclaim

‘his property. From this it appears that though the building was

regarded as the property of the owner of the soil, in some mysteri-
ous way the materials still remained the property of their owner.
It seems clear, however, that this would not have been so if the
owner of the materials had consented to their being used in the
building. However, the case with which we are now concerned is

‘au entirely different one. Here the movables of the appellant com-

pany were not incorporated in the building, but they were affixed
to 16 by their owner. The appellant company, therefore, not only
consented to the plant being annexed to the premises, but they
knew perfecily well the manner in which and the purpose for which
it was annexed. These are two of the most important elements to
be considered in dete1m1n1ng whether a movable has become a
fixture or not, and if in addition we have the fact that the owner
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of the premises intended that the annexation should be for per-.

manent and not for temporary use, the result in law is, in my

opinion, that the movable becomes part of the immovable property.

Nor do T think that this is affected by the fact that the owner of
the chattel intended that it should not become the property of the
owner of the building till it had been paid for, for the result is
one which follows by operation of law. The appellant company
must, in my opinion, accept the consequences which legally flow
fromn its own act, whatever its intention may have been regarding
the retention of the ownership. In the case of Reynolds v. Ashby
§ Somn, this point is dealt with in two of the judgments which were
delivered. Thus Lord Jamss said: ° The machines were sold by
the appellant for the purpose of being used in the manner in which
they were used. In order so to use them it was necessary that they
should be fixed and so become part of the building.” And Lord
Liwprey said: *“ In effect Holdway was authorised by the appel-
lant to convert the chattels into fixtures subject to the right of the
appellant to enter and retake them if Holdway did not pay for
them.” In the present case also the appellant company had the
same right, and if that right had been exercised, while J acobson
was in possession, the plant would have been again converted into
movable property. The right, however, was lost when Jacobson
was deprived of possession by the respondent company, leaving to
the appellant company merely the barren right of a personal claim
against & man who had become insolvent.

On the whole case, therefore, I agree with the conclusion of the .

JUDGE-PRESIDENT in the Court below, ~fdﬂowing the ‘decision of

the House of Liords in Reynolds v. Ashby & Som, * that the plant

must be considered a fixture and that the ownership in it passes
according to well-known principles of law to the owner of the
Iand, the respondent company.” ..

But then the further question ariges whether the appellanf comi-
pany is entitled to recover from the latter the sum of £1,153, the

purchase price of the plant, as compensation for the improvement
effected to the property by the erection of the machinery. This

claim is based upon the well-known maxim of our law that no one
- should be enriched at the expense of another. But as is pointed
out by the judgment of the Jupce-Presipent, this is not a case

R e
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of the respondent company being enriched sine causa. For it was
an, express term of the contract with Jacobson that in the event of
any of thie instalments of the purchase price of the erf not being
paid -on the due date the sellers should be entitled to cancel the
sale and that all improvements made by the purchasers should be-
come forfeited in their favour. The respondent company has,
therefore acquired the plant under its contract with Jacobson, and
any claim that the appellant company may have must be exercised
against the person with whom they contracted. Tt is unfortunate
for them that hé has become insolvent, but that fact cannot affect
their legal rights: =~ . :

_On the whole case, therefore, I am of opinion that the appeal

“should be dismissed with costs.

Jors, A J.A., concurred with the Cwmisr Justics.

A. F. 5. Maaspore, Actg. A.J.A.: The main difficulty in the
present case has reference to certain machinery situate upon the
land of the second defendants and which is alleged to be perman-
ently afixed to it, the question at issue between the parties being
whether the ownership in such machinery is vested in the plaintiff
company or in the second defendants. Now, omitting unnecessary

'de‘cgi}s, the material facts-in connection with this question are that

on August 28, 1912, the plaintiffs sold the said machinery on the
hire-purchase system to the insolvent Abel Harris Jacobson, who
was at the time in occupation of the land of the second defendants
wnder an agreement of sale—dated January 25, 1912 whereby he
had to pay the purchase price in certain instalments and on the
condition that in case he should be in arrear with any instalments
the second defendants should have the right to cancel the sale and
claim all improvements made by the purchaser as forfeited to them.
On the other hand, the terms of the hire-purchase agreement be-
tween the plaintiff company and the said A. H. Jacobson were
that the plaintiffs were to supply the said machinery and erect it
on the land in question, and that it was to be paid for amongst
other things by a number of promissory notes falling due at various
dates—or in other words, the purchase price wag paryable in instal-
ments as set forth in the promissory notes. Tt was further agreed
that the machinery was to remain the Pproperty of the plaintiffsuntil

AlL7
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the whole of the purchase price had been paid, and that in case of
failure to pay any of the instalments or in case of ba.nkruptcy or
otherwise on the part of Jacobson, the plaintiffs were to be entitleq
to enter upon the premises and take possession of the machinery ang
~ remove the same. In the result Jacobson failed to Pay any instal-
ments, and consequently the plaintiffs cancelled the agreement ip
April, 1913; and on the other hand, Jacobson also failed to make
due and proper payments to the second defendants, who also can.
celled their agreement with him. A dispute has consequently
arigen between the plaintiffs and the second defendants as to the

ownership in the machinery, the latter maintaining that the -

machinery has been permanently afixed to the land and become
part and parcel of the same and therefore their property; and the
former that it has not been permanently affixed to the land, and has
by virtue of their agreement with Facobson never ceased to be their
property. '

The case is exactly similar to that of Johnson § Co. v. The Grand
Hotel and Theatre Company, decided by the High Cowrt .of the
Orange River Colony in 1907, and T may say at once that I have
heard nothing in the present case to malke me change the opinion
as to the law expressed by me in that case. In the present case, as
in that, the machinery in question may be taken to be of such a
nature and affixed to the land in sueh a manner that, but for the
agreement between the plaintiffs and the first defendant, it would
have amounted to a fixture and formed part and parcel of the
ground. At the same time the machinery is erected in such a way
that it may easily be detached from the land witheut any. mjury
to the land or buildings. Under these circumstances the questiogu
13 whether the machinery has become part and parcel of the land

and so the property of the second defendants 'iu”é}l)_i.féG_f-'ﬂ_ie‘v-hire- .

purchase agreement between plaintiffs and Facobson

Now the law bearing on the subjeet has béén ‘h'llé'l."_i;_(l'_‘:‘.-(i(J\T_'_ﬁ'- in® a

number of decisions, upon seme of which the decision in the Grand

Hotel case was expressly grounded. The latest of these decisions- o

at that time was that given Tn the case of Oliwter wiid Othors v.
- Haarhof a.nd.‘ Others (1906, T.8. 500), in wlﬁc]i_“"c]i}é"li’i‘esent- "CE;"I-IIEF
-T_USTICE laid down the law as follaws: ¢ The éoﬁélﬁéibﬁ""c:tf‘:w]'liiz-h
1 come is fthat it is impossible to lay down one general rule; each
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cage must depend upon its own circumstances. The points chiefly

_to be Jp_dnsider_é.d_ are the nature and object of the structure, the way
" in whicl' it is fixed, and the intention of the person who erected it.
o And _’é‘f';.'théée'fthé.zlast is in some respects the most important.’”
- Thie taw as here laid down was adopted and reiterated in a later
" case by theé same Judge, nawely, in the case of the
© Vigtovia. Falls” Power. Company ~v. The Colonial Treasurer -
(1909, T8 148), in the following words: ‘° What is the posi-
o ootion? - The poles-ave firmly fixed, it is true, to the ground, to a-
. depth-of about. 6 feet. But in ascertaining whether they consti-
© - tute movable o3 immovable property, we must chiefly have regard

to the intention of the person who put them there. Did he intend |

that they.showld remain there permanently, or were they to remain

simply- so. long as they suited his purpose, and were they liable
to be removed under certain contingencies which he contemplated *
I think that is the test. It is whatl the Court laid down in Olivier
and Others v. Haarhof § Co.”’  And then the Cumier JusTtice pro-
ceeded to read the passage above guoted, ending with the words:
““ And of these the last point (i.e., the infention of the person
making the erection) ig in some respects the most 1mportant,’’ and
adding, °‘ certainly the most imporfant one in the present case.
If it were not the intention that the poles should remain perman-

" ently where they were placed, then they ounght not to be considered

fixed property.”” TFurther on: * The contingency must have been
present to the minds of 1bose who erected the plant that they might
at any time be ordered to be removed, or that they might remove
it for’ their own convenience. That being so, the poles were not
erected permanently, and they cannot for the purposes of this case
be held to be portion of the seil, and as such fixed property.”” The
law as here laid down was adopted and applied in the case of the
Deputy-Sheviff of Pretovia v. Heymann (1909, T.S. 280), and also
by the Free State Division in the Grend Hotel case, and to the
Judgment given by me in this latter case I entirely adhere, and it
1s therefore not necessary for me to refer to all the anthorities there
quoted, T may, however, give here a translation of an authority
therein referred to, though not quoted in catenso, namely Paul
Voet's Difquisitio Juridica de Natura Bonorum Mobilium et I'm-
mobilium (Cap. IV., par. 2), where he says: ° Further amongst
things immovable which are made such artificially is a windmill,
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whether it be a ban-mill or dwanck-molen (compulsory mill), g
it is called in Dutch, or net.” (For interpretation of the wo
“ban,’’ see Maasdorp’s Glrotéus, 3rd ed., pp. 44, 57 and 151, ang
the translator’s note on pp. 44 and 151; Van Leeuwen’s Rocmsch
Holl. Recht, B. 5, ch. 30, par. 9; and Kersteman’s T oorden. Boek,
sub woce * molengelden ).  “* For it is fixed to the earth or soil by
posts or piles sunk into the ground just like a house, because it
is built there with the object and intention that it is to vemain
there permanently.””  But that this rule as regards intention is not
without exception even with regard to houses is clear from an
earlier part of the same paragraph of Paul Toet, where, after

having stated that *‘ amongst immovable things which are made

_such artificially or by the inlervention of the labour of man are
houses and buildings,”” Le excepts from this rule houses which are
capable of being moved (domus ewzemptiles), which can easily be
transferred from one place to another.

Johannes Voet also lays great stress upon the intention with
which the affixing is done. He says (1, 8, 1d}: ° Turther, even
things which are ordinarily regarded as immovable are neverthe-
less held fo be movable as regards legal conmsequences either on
account of a special disposition on the part of the legislater or on
account of the intention or act of the owner, and vice versa . .
And as regards the act of the owner, things which previously were
mevable if they have been affixed to buildings for the sake not of
temporary but of permanent use, whether they be timbers ox pitlars
or statues, become part of the building and therefore immovable..

‘Nay, more, if they are detached (from a building) with the inten- =

tion of their being repiaced, the same must be said (that is, they

continue to be immovable), nor can it be doubted that.if buildings RS

-ave pulled down with the Intention of restoring them, the _m-ateri-alé.'
~(broken down) must also be classed under immovables in:so far

as they are suitable to be used in the erection of the new huilding?
» . The same must be laid down with respect to movables. whicli by the™ . -
express intention (destinatio) of a paterfamilias have beefi devoted =
.. to a particular place, such as a house or estate; for:the purpose of i -
~ perpetual use, so that they will remain for the purpdse of such per-: .
_petual use, even though they are not intended to be phisically "
zt_ttdched to immovables, or though, having heen intepided o be so

B attached, they have nevertheless not yet been so attached; pi‘é?id_ed

[ESTRTNE
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© " that thiey have been left with the object of their being attached to
- gich buildings or estates.”’ Aceording to Voet, the younger, there- .
. ifgre the intention with which a movable is atéached fo or de’cac.hed
:Emmlmmovable property is of supreme importance and gverrides
: '--'-‘.é‘\"e'fyf ;-61‘.]1}31_‘ c_olns'si_der’é;tion-ﬂs to the nature of the prop.ert.y or thg

‘ ‘mode: of-its Attaéhnien_t. : '

» . Applying the law thus laid down to the present case, we find .
““ihat the machinery in question was actually erected on. the. pre- ..
. :.r_mis:esﬁ‘by 151aill'tiffs for and on behalf of Jacobson, b.ut _that _t]ns_
" . was done under a hire-purchase agreement entered into between -
o -:’rliem; whereby ‘it was specially agreed that the machinery should -

continue fo be the property of the plaintiffs until fully paid for,
and that if Jacobsen made default in the payment of any instal-
Tient (a sontingency which actually happened) the Plain'{:iﬁs should
be entitled to cancel the agreement and take posgession of the
machinery. Now, surely, if intention is of any importance at .all
in considering whether the machinery became immovable_ by ‘bemg
erected on the premises, then the intention of both pla:%utlﬁs and
Tacobson was to attach the machinery to the ground subject to the
terms of the agreement, and from these terms neither of them was
at liberty to subsequently recede without the consent of the {'ﬁ:hez‘.
It has been suggested that the plaintiffs, in erecting the n_mchmery,
swere acting merely as the agent of Jacobson and that it was the
intention of Jacobson and not that of plainiiffs that is to be looked
“to; but this is, to my mind, wholly erroneous, as it fo.rm_ed part of
the agreement that the erection was to be done by pin'mhﬁs. . Now
in making this erection the plaintiffs did so clearly with the inten-
tion that the machinery should remain their property, and that
intention could not be altered by anything, any arriere pensee that
was passing in the mind of Jacobson. The intention of eac}l was
merely part and parcel of the intention of the other and the inten-
tion of one could not take effect without the intention of the other.
The two intentions had to be ad idem. If this is so, it is impos-
sible, for me at any rate, to understand the suggestion ’.chat, not-
withstanding the agreement, Jacobson by some, to me incempre-
hengible, mental process may have intended that the machme?y
should become permanently or indefinitely attached to ’f-he soil.
Surely, under all the circumstances of the case, ‘adoptulg and
adapting the words of the judgment in the Victoria I wlls Power
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case, we must take the intention of Jacobson, as well us that of
the plaintiffs, to have been that the machinery should only remain
in the building so long as Jacobson continued to pay the instnl.
ments, and so long as plaintiffs did not cancel the agreement vpon
his failure to do s0. The contingency wag present to the mind of
both Jacobson and plaintifts, fhat the former might fail to pay the
instalments, ov some of them, and that the plaintiffs might con-
sequently cancel the agreement and take back the machinery. That
being so, the machinery was not erected permanently, and it can-
not therefore, for the purposes of this case, be held to be portion
of the soll, and, as such, fixed property. T am, therefore, of
opinion that the appeal should be allowed.

Wessers, Actg. A.J. A, : It is unnecessary for me to discuss fully
the questions which have been raised in this appeal, as they are
carefully dealt with in the judgment of my colleagues. The view
that the machinery in this case ought to be treated as a movable is
to my mind supported by very stlong‘ arguments, but on the whole
I think the better view is that the machinery in question sheuld
be regarded as an immovable. I am therefore more inclined to the
view of Sir Wrrrrax Sorodox than to that of the majority of my
colleagues. My reasons for adopting the Iatter view are briefly as
follows: I think that we must first determine whether an object
pl‘\ced upon the land prima facie forms part of the land or not.
Tf it is firmly built into the land so that it cannot be moved without

breaking it away then it must be regarded as having been placed
there pelmqnen‘rly, and is therefore a fixture which passes with the
land, whatever the contractual relationship may be between the

- owner of the land and the owner of the movable: - . Liven if the

owner of the movable contracts with the ownér of the land s u‘ ’rhe

. obJth is to be vegnrded as a movable, it will lose its GLJ]&CJIG]_ of 5 3

‘movable if 51]3115 built to the land, and it will pass to tlie - pur-

chaser of the land notwithstanding the contract.’ ,Mac]lm BLY, o o
therefme which is sold on the hire- pumhase gystem, and built inte -
‘the land by the purchaser, becomes part of the land, 18, However,
. the movable is not actually built into the land, but 1srso‘@lfﬁxed to.
the soil that it may be moved physically, then.we miust’consider

how it has been affixed, and whether the nature of its fixture ghows

that it was intended that the movabie should form 1’3&_11‘"5 _‘,ojf,_'f.:h‘e lapd. .
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. Here the question arises whether the parties intended that the
_movable should remain permanently upon the land and serve for its
' msge.~ This intention can often be gathered from the contractual
s relationship - between the parties.  If the relationship is _lanﬂlord _
. and temant, the presumption is against a permanent destination. -
© I the condract is one of purchase and sale, the presumption depends
ﬂ‘_.‘.upou the nature of the article and the way it is fixed. If T sell to
ayou a hedvy piece. of machinery, intended to form part of your
-.factoly, I cannot be heard to say that 1 did not intend it to have
S a 1)ermanent destination. I sell the movable with a kmowledge of -
. its destination, and I must therefore be held to have intended the .

article to become a permanent fixture. Does it make any difference -
if the confract is a hire-purchase contract? On the one hand, it

‘may be said that in such a case the owner does not intend to part

with his property wuntil he is paid, and therefore he refains his
domninium in the movable; but, on the other hand, he knows that
its destination is for the permanent use of the owner of the land,
and that it is to be incorporated into the machinery of his factory,
and therefore Lhe must intend it for the permanent use on the land.
He expects to be paid for it, otherwise he wounld not sell, and there-
fore Lie cannot be said to have intended that the object should be
only temporarily on the land. By allowing the movable to be so
used the seller tacitly holds out to a purchaser of the land that the
movable he sold is for the permanent use of the land. If, there-
fore, the movable is of such a nature that it can be brought upon
land for its permanent use, and if the purchaser so affixes it as fo
be for permanent use, it seems to me that it becomes a fixture. It
appears to me that this is the weaning of Paul Veet, where he
says that a windmill—although for the greater part it does not
adhere to the soil—yet because it cannot easily be moved, it must
be regarded as an immaovable, for it is put there with the object and
jutention that it should permanently remain there. 1t is the
owner of the soil who intends that the mill shall be placéd there
permanently, and the man who erects the mill cannot make its
destination less permanent and alter its character as a fixture by
an agreement with the owner that it is to remain his property until
paid for. %It does not appear to me to be an adequate answer to say
that the owner of the article did mnot intend to lose his dominium
in the article. There are many ways in which a person may lose
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his deminium, even though he does not intend to do so. Tf T sell
a cart T know that it cannot be affixed to the soil, but if T sell
machinery T know that it may have a permanent destination, and
I cannot be heard to say that I never intended it to become g
fixture.

This view, which seems to me to be supported by Roman-Duteh
authority, brings our law into conformity with the law of England
—-n0 small advantage where two countries are so intimately linked
in the trade of machinery.

Appeal accordingly allowed with costs (Soromon, J.A., and Wes-
seLs, Actg. A.J.A. duss.).

Appellants’ Attorney: W. 7. Lee, Johannesburg; Second Res-
pondents’ Attorney: J. H. L. Findlay, Preforia.




