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Pledge—Purate eqer whton.—Provcipal «vd agent.—Purchase by
agent  of  pencipal’s  goods— Publie  awctwn, - Publica
anctio.”” Krecutors and tutms.—Nequiescence. Ratefication,

In order o establish acquiedcence o 1atification un the pait of the plamtiff,
must be shown that he has, either by wnd or deed, and with ful} knowledge
of the circumstances abandoned his night

agreement for the sale by means of parale execution of movablea, delivered

1o a creditor by his debtor. 1s valid It 1s however open 1o the debtor

1o seek the protection of the Court 1f, wpon any jJust ground, he can show

that w caniymg ot the agieement and effectsng the sale, the creditor

acted m a manner which pejudiced b= 11ghts

agent employed to <ell gouds cammot <] pnichase such guoda at a smale

by publx aunctien,

The plamiiff delivered feathers to the detendant for sale on plamtifi’s behalf
and recerved fiom defendant an advame on the potchase pice  Ib was
agieed vufer alrt that f atter the lapse of a certan period the feathers
had not been sold. the defendant after giving plamtiff notice would have
the vight to sell the featheis on plaintiff « behalf  The feathers not having
been wold withiu the period agreed upen, the defendant aftey giving plamtifi
due notice caunsed the feathers to be sold at a niunicipal avction sale and
himself pmchased the teathers and thereafter re-sold them at = profit

In an action by the plainhff to set asde the sale and for an account of the
proceeds realised by amy subsequent cale of the [leathers

Held, 11} that the agieement that the defendant should have the nght to =ell
the feathers on plambiff's behalf was vabd;  (2) that the purchase by
defendant of the feathers was invahd; and t3) that the pnrchase most be
set aside, that the defendant must avcount to plsntiff  for his dealings
with the feathers, and that the plaintaff was entitled to receive the purchase
price obtained by the defendani on the iesale less the amount of his
idebtedness to the latter

Ar

Ar

Action for money due. The facts appear in the judgment.

. W. Beyers, K.C. (with him R. P. B. Davis), for the plain-
tiff: An agent cannot purchase his principal’s goods. See Story
on Agency {secs, 210-211); Hargreaves v, Anderson (1915, A.D,
519): Voret (14.3.4); Forbes, Stll § Co. v. Sutherland (2 8. 231);
Lout v. Hofmeyr and Others (1869, Buch. 200). A pactum com-
nussorium is illegal.  See Mapenduka v. Ashugton (1919, A.D,
343); Mackeurtan on Sale (pp- 92-5, 313-314); Digest {26.8.5.1-8) ;
Ex parte Mabuya (20 S.C. 164); Matthaeus de Auet. (17.1 and
1.3.2); Pothier on Sale (see. 13). As to the purchase by an
executor or trustee of estate property, see Howard on Kstates
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(p. 158); Baster v. Beningfield (4 N.L.R. 143); Parks v. Bester
(23 N.L.R. 162}; Landsell’s Trustee v. Poynton (25 N.L.R. 342);
Wille on Mortgage (p. 176): John v. Trimble and Others (1902,
T.H. 146); Wilson v. Shaw (1 C.T.R. 299). There was no waiver
or acquiescence in the purchase by the defendants. De Bussche v.
Al (38 L.T.N.S. 370). See Watson v. Burchell (9 8.C. 2,
Wepener v. Estate Henning (1921, J.D.R. 535); Van Reenen v.
Republic G.M. Syndicate, Ltd: (2 S.A.R. 236).  Further on the
facts.

K. W. Close. K.C. (with him M. Busset, K.C.), for the defen-
dants: An agent can buy his prineipal’s goods at a public auetion.
The sale is then palam et bona fide. See Digest (18.1.34);
Burge, Colonial Law (vol. 2, pp. 463-5): Voet (18.5.16 and
18.1.9%; Ex parte van Niekerk and Another (1918, C.P.D. 108);
Brunneman, ad. Cod. (4.38.5); Pothier, Pandect. (18.1.22 and
26.8.13); Bauter v. Beningfield (12 A.C. 167); Vermaal v.
Birkenstock (33 N.L.R. 510); Norden v. DBonins' Trustees
M. 14); In re Estate Hough (1919, C.P.D. 180):
In re insolvent estate Phillips (1869, Buch. 321); Steytler v.
Cannon’s Trustee and Others {1896, Buch. 322); Bz parte Kotzé
and Another (12 C.T.R. 718). A person in a fiduciary capacity
can purchase estate property at a sale by public auction. A tutor
can buy his ward’s property from a co-tutor.  Further on the
facts.

Beyers, K.C., in reply.

Cur. adv, vult.

Postea (September 29).

Korzg, J.P.: The plaintiff, who is an ostrich feather merchant
at Oudtshoorn, on or about the 15¢h of December, 1915, delivered
to the defendants, who are general merchants and produce brokers
at Port Elizabeth, a parcel of 749 lhs. of ostiich feathers for sale
on account of the plaintiff, on which parcel of feathers the defen-
dants advanced the plaintiff the sum of £2,500. This parcel
included 286 lbs. of feathers known as whites, and 211 lbs. of
feathers known as feminas. The whites are described as lot 12,
and the feminas as lot 13. DBoth these lots are alleged by the
pleintiff to have consisted of feathers described as picked
primes.”” The terms of the agreement between the parties are
set out in a letter of the 15tk Decernber, 1915, and will be speci-
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fieally referred to later on, The period mentioned in this letter,
within which the feathers were to be sold by the defendants was
six months, but they were not sold. On Hth June, 1916, the
defendantiz offered by letter to retain the feathers for a longer
period, without selling thew, upon certain terms and conditions,
and subsequently, on the 17th July, 1916, the parties entered into
a written agreement, to be presently more fully mentioned, in
regard to the said feathers for a period of 9 months, and alse in
regard to a further parcel of feathers. In pursuance of this agree-
ment a further parcel of feathers—870 lbs.—was, on 21st July,
1916, delivered by the plaintift to the defendants, whe advanced
him a sum of £1,918 18s. 6d. on this second parcel. The defen-
dants subsequently, by letter of the 17th April, 1917, notified the
plaintiff, in terms of the agreement of 17th July, 1916, that they
would sell all the said feathers at any time that they might con-
gider suilable after 17th, July, 1917. The declaration sets out
ihat thereafter, on or about 2nd October, 1917, the defendants
purported to have sold certain of the said feathers, including the
Jols 12 and 13 already mentioned, on the public feather market at
Port Elizabeth for the sums of £843 14s. and £440 16s., respec-
tively, It is of this sale of lots 12 and 13 that the plaintiff com-
plains. His case is that in truth and in fact the defendants did
not sell these two lots of feathers, but that the real transaction
was that they wrongfully and in breach of their duty as the plain-
tiff's agents took over and retained the said two lots of feathers
without the plaintifi’s knowledge or consent, and credited the
plaintiff’s account with the two above respective sums, as if these
amounts had been realized at a bone fide and legal sale of the two
lots of feathers. The remainder of the feathers were sold on the
27th November, 1918, and 27th April, 1919; and the defendants
rendered the plaintiff, in May, 1819, an aceount thereof, showing
the sum of £680 8s. 4d. to be due to the plaintiff, after giving
him credit for the two amounts of £843 14s. and £440 15s. The
plaintiff maintains that by reason of the alleged wrongful conduct
of the defendants im taking over the lots 12 and 13 of “ picked
prime ** feathers, he is entitled to claim from them redelivery of
these feathers and damages in the sum of £3,760, being the dif-
ference in the market price of the said feathers between May,
1919, and the price at the time of summons, or alternatively
damages in the amount of £7,500, being the highest price of the
two lots between the date on which the defendants purported to

4,
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sell these feather~ and the date of the issue of summons. The
declaration also avers that on or about the 7th January, 1920, the
plaiutiff tendered and again tenders to puy the defendants the said
sums of £843 14s, and £440 15~ with interest at 8 per cent., and
likewise £680 8~ 4d. with interest at 8 per cent,, against the
delivery of the feathers. The plaintiff accordingly claims an order
directing the defendants to return the two lots of feathers to him,
and judgment for £3.750 by way of damages, or alternatively pay-
meni of the sum of £7,500, less the respective sums as already
mentioned.  Theie is a further alternative prayer for an order
directing the defendants to render an account of their dealings
with the said two lois of feathers and, in the event of their having
heeu sold, judgment for the amount realized by such. sale less the
amounts tendered by the plaintiff, together with interest a fem-
pore morae,

In their plea to the declaration the defendants admit that the
feathers contained in lots 12 and 13 were by them submitted for
sale at publie auction on the 2nd Uetober, 1917, on the Municipal
Feather Market, and that after fair and open competition they
purchased the said two lots of feathers at such market. The price
of the <aid feathers was duly placed by them to the credit of the
plaintiit, to whom they rendered account sales in due course. The
tender alleged to have been made is also admitted. They deny
that they have acted wrongtully, and that they are liable in any
damuges to the plaintift, and submit that they have rendered to
the plaintiff all accounts to which he is by law entitled ot the
sale of the said feathers, The defendants have also filed a further
special plea to the effect that the plaintiff, with full knowledge,
ratified and acquiesced in the disposal of lots 12 and 13, and of
their purchase by the defendants, and that on the 8th August,
1918, the plaintiff, being well aware of the circumstances set
forth, verbally agreed with one Alexander Yule, a director of the
defendant company, to pay the sum of £300 in cash and give
them a promissory note for £500 in consideration of the defen-
dants releasing for <ale at £1.4500 the only remaining parcel of
his feathers held by them, and 1 further consideration of the
defendants giving the plaintiff a complete discharge of all his
indebiedness to them. The defendants accordingly plead that the
plaintiff confirmed and acquiesced in the disposal of the parcels of
feathers in issue and the purchase thereof at public auction, in so
far as anyv confirmation or acquiescence may be necessary, which,
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as a matter of law, however, the defendants mainlain was not at
il necessury: and that owing to the plaintiff’s failure to make the
satd payment, he Jid not carty out thi~ alleged agreement. The
defendants have also instituted a claim in veconvention for pay-
ment to them of £680 N« td. with interest at 8 per cent. from
15th May. 1919, being the balance due to them in respect of
advances made to the plaintiff, thry tdefendant in reconvention),
against his feathers.

In the replication to the plea the plaintifft admits thai in
August, 1918, he agreed io compromise the ouistanding claims
between himself and the defendant~ by paying £1,750 in cash and
giving them a promissory note for £500, in veturn for which the
defendants were tn release and hand over the feathers then remain-
ing in their possession. The plaintiff avers that this proposal of
a compromise was no ratification of or acquiescence in the defen-
dants’ wrongful acts in regard to the sale and purchase of lots 12
and 13; it heing morevver agreed between the plaintiff and the
said Yule that it the compromise fell through the parties wonld
revert to their former legal rights. The plaintiff further alleges
that, without any fault on his part, the said comprontise was not
carried out, the defendants having, Ly telegram of 11th Novem-
ber, 1918, notified the plaintiff that they withdrew from the said
compromise, As to the claim in reconvention, the plaintiff
denies that any sum is owing by him to the defendants, save the
amounts tendered in the declaration against the delivery to han
of the said feathers,

The letier of the 15th Decemlier, ~igued by the plaintiff, and
addressed to the defendants, vead- ns follows:

“ Messrs. Hirsch Toubser and Co., Lid,

*“ Dear Sirs,

I beg to acknowledge 1eceipt ot the ~um ot Two Thousund Five
Hundred Pounds, Bterling {£2.500 us, 0d.) a~ oo advamce agaibst
& parcel of ostrich feathers weighing about 549 Ibe.. handed to vou
this day for sale on my aceount.

““ I agree to pay vou comnussion on thi~ advance at 21 per cent ,
and also interest at the rate of 8 per cent. per annum, and the usual
selling eommission of 1} per cent., whether -old by us or not; also
the coat of fire insurance for £3,000.

* You agree to hold the paicel tor <ix months if necessary either
here or in London; if shipped all chaiges to be for my account.

*“ The above commission to cover the term of six months only;

1
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any extension of that term to be at your option and on such terms as
may be arranged.

*“ I'f the parcel should not realize nett the amount of this advance
with interest T undertake to pay to you on demand the amount of
any such deficit.”

On the 5th June, 1916, the Defendants wrote to the Plaintift,
reminding him that the six months arranged for their advance of
£2,500 0s. 0d. on the ostrich feathers, held by them would expire
on the 15th June, end in this letter they informed him that if he
wished to continue the advance they were prepared to allow the
amount to remain on the same terms as before. Thereupon the
parties on the 17th July, 1918, entered into the following agree-
ment ; —

“1. The existing advance made on the 15th Decentber last for
£2,500 0s. 0d., to be continued for a term not exceeding nine
months from date, ’

“2. H. Osry to forward at once to Hirsh Loubser and Company,
Limited a further parcel of 900 lbs. weight of Primes, which he
has on hand, and to buy and forward a further 600 Ibs, weight,
more or less, of superior primes.

3. Ilirsch Loubser and Company, Tid. will, if satisfied with
the value of the whole parcel of ostrich feathers, make a Further
advance to H. Osry of Three Thousand Pounds sterling (£%3,000
Os, 0d.).

“4. H. Osry will pay to Hirsch Loubser and Company, Limited
commission on the total advance of £5,500 s, 0d. at the rate ¢f
} per cent., and interest 8 per cent. per annum from the dates of
the advanees.

“5. Hirsch Loubser and Company, Limited agiee to store the
feathers for a term not exceeding nine months from date, and will
exercise usual care, but are not responsible for their condition, o
for losses by theft or other causes beyond their control.

‘6. Hirsch Loubrer and Company, Limited to be entitled to the
usual charges for handling, and for fire insurance at 1 per cent,
every three months, and to a commission at the rate of 21 per cent.
on the gross value whether sold or not.

** 7. Bhould the feathers be unsold at the end of the term of nine
months, Hirseh Loubser and Company, Limited should have the
right, on giving three months’ notice to H. Osry of their intention,
to sell the feathers for his account, and H. Osry agrees to pav
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on demand any shortfall including all charges resulting from sueh
sale, or for any previcus sale,

9. The feathers {0 remain in the custody of, and at the setunl
disposal of Hirsch Loubser and Company, Limited until sold, or
until H. Osry pays to them the amount of any advance plus alt
charges and commission. If shipped to Tondon, all charges fo be
for account of H. Osry.”

Such is a statement of the case, as presented by the Meadings
and admissions,

It will be convenient if I first deal with the special plea which
sets out that the plaintiff ratified and acquiesced in the purchase
by the defendants of the feathers in October. 1917, If this pMea
is made good, there will be an end to the case, for there will no
longer exist any just ground of complaint on the part of the
plaintiff. It is plain that, in order to establish acquisscence or
1atification, there must he sutisfactory evidence pointing to that
conclusion. It must be shown that the plaintiff has either by
word or deed and with full knowledge of all the circumstances
abandoned his vight, and consented to the sale and purchase by
the defendunts ot his ostiich teatheis. This is a well established
rule of law and needs no anthority in il« support; but, if any
awkhority for it be 1equired. it will be found in the decision of
Vwe-Chancellon Harn, and ot the Court of Appeal in Le Bussche
vl (D8T8, 38 LUTLNLS, 4%, to which reference was made 103
counsel.  In that care THEsIGER, 1., delivering the judgment
ot the Cowt, obseived It appears to us that, looking to the
damages which wonld arise ttom any relaxation ot the rules by
which in agency matters (he interests of principals are protected,
the evidence by which in a particular eave it is sought to prove
that the principal has waived the protection afforded by those
rules should be cleas and cogent .  In the present instance
reliance is plaved on what occurred at an interview between the
plaintiff amd Mr. Yule, a director of Hirsch, Toubser & Company,
Limited, on the 8th August, 1918. The plaintiff indeed, was at
that time awure that the detendants had purchased his feathers,
and he endearvowred to get out of his indebtedness to the defen-
dants through a compromise with them. He made Mr. Yule an
offer with that view, an offer which the latter was prepared to
accept.  This offer was contingent on the plamtifi getting a
purchaser for, or an advance on, a parcel of feathers still in the
hands of the defendants. It will he as well to Lear in mind what
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actually took place, and the nature of the offer which, according
to Mr. Yule, the plaintiff made to him at their interview. The
plaintiff discussed his financial position with Mr. Yule, and gave
him certain information in comnection with his assets and liabi-
littes, which Mr. Yule wrote down on a sheet of paper. On heing
requested to sign this paper the plaintiff declined to do so. The
plaintiff had alse previowsly handed to the defendants a second
lot of feathers about 868 Ib~. uwpon which thev had set a value
of £900 aecording to their books. The plaintiff was evidently of
opinion that the feathers were worth more than that, and he
proposed that he should seil these to & Mr. Simpson or to anyone
whoe would buy them at a higher price. He had rexson to think
Simpson would give lim £1.450 for these feathers; and he
accordingly offered to pay the defendants the swn ot *£1,450
which he expected to get for these featheis in the possession of the
defendants, and in addition to pay them £300 in cash and give
them o promissory note for £800 payalle on (demand. In
consideration of this the defendant~ were lo wiite off the plaintifi’s
indebtedness to them, and release the feathers. Mr. Simpson. with a
view of a possible purchase or advauce, insperted the platutif’s
feathers in the possescion of the defendants, but did not come 1o
terms with the plaintiff. The plaintiff was then allowed further
time by the defendanis to see 1t he could obtain another person
either to purchase or wake an advance ou the feathers and so
carry out his proposal. .In this he did nol sweceed, whereupon the
defendants on 11th November, 1918, informed the pHaintiff that
they no longer considered the offer open, and would sell the
feathers on the public market in the next week, Nothing, there-
fore, came of this interview, and the propuesal of the plaintift mot
having been accepled or acted on by the defendants, it is difficult
to see how it can be said that there was any acquiescenve or ruti-
fication on the part of the plaintitf. Mv. Yule, it is tive, says
that, at the interview between him»elf and the plaintiff, he did not
discuss the question of the sale aud purchase by the defendants of
the parcels or lots Nos. 12 and 13 of the plaiutitf’s feathers with
him, for he (Mr. Yule) lovked upou that as a matter of history:
and Mr. Macintesh has likewise stated that he would net discuss
the sale and purchase of these two lots of the plaintift's feathers,
as he regarded thiv transaction as closed; but the paintiff,
apparently, did not o regard it. Now, it is argued that the pro-
posai by the plaintiff to come to a comproniise and settlement with
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the defendants in August, 1918, in respect of his indebtedness to
them, without any protest or objection on hi$ part as to the sale
and purchase by them of ‘the Iots 12 and 13 on October 2nd, 1917,
in iteelf amounts to an acquiescence and ratification of such sale
and purchase. s this a sound contention? I do not think so.
It seems to we that the correct view to take of what happened is
1hat, as the proposal made by the plaintiff fell through, he is in
exactly the same position in which he was or would have been, if
he had made no attempt at a settlement at all. His willingness or
preparedness o arrive at a final arrangement, and thereby to wipe
out his indebtedness to the defendants on certain terms, cannot, on
the proposal failing and being rejected by the defendants, be con-
sidered as amounting to a ratification, acquiescence, or an
abandonment of his right, if any, to question and dispute the
validity of the sale and purchase of his two previous parcels of
feathers described as lots 12 and 13. Mr. Yule, himself, in
answer to the Court frankly admitted that, if the plaintifi proved
unsuccessful in getling the money, either by means of an advance
or purchase, in order to release the 686 lbs, of feathers and the
arrangement fell through, the parties would revert to the position
a8 1t stood before the interview of 3th August. 1t cannot, with
reason, be said that by being ready or agreeing to compromise on
certain terms, which were not carried out, the plaintiff either
acquiesced in or ratified the prevous transaction, or that he has
thereby waived or abandoned any previously existing right which
he may have pessessed to impugnu such transaction. In regard to
this, the remarks of Lord Correxnaxm, L.C., in Duke of Leeds v.
Earl of Amherst, (2 Phil. at page 123) appears to me to be in
point. ““ The defence, therefore, which is really intended to be
set up, is nol acquiescence, but release or abandenment of the
party’s right. For that purpose it is not only necessary to show
that the plaintiff knew of the acts of waste having been com-
mitted, but that he knew of the rights which they gave him
against his father, und that, having such knowledge, he did some
act amounting to a release of that right, But the only evidence
of knowledge on the part of the Duke, that he had a claim of
a pecuniary nature against his father in respect of these acts, is
what took place during the negotiation between them for u settle-
ment of their disputes. And, if that negotiation had been carried
to a conclusion, and there had been any arrangement of property
consequent upon it, the circumstance of the plaintifi's concluding
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that arrangement without bringing forward a claim which he
knew to be outstanding aguinst his mm.:uoﬁ might have been urged
as a release of it. But the negotiation, in fact, ended in nothing;
na arrangement of properly was made as the result of it, and,
therefore, the evidence only shows that at that time this claim was
known to exist as one which the present Duke might make against
the property of his father. That cannot be said to amount to an
abandonment or release of a previously existing equitable right.”’
In the absence then of any clear and satisfuctory evidence of
acquiescence or ratification on the part of the plaintifi, the special
plea relied on by the defendants must be held not to have been
established.

In the written contract of 17th July, 1916, the plaintiff agreed
that, should the feathers he had delivered for sale be unsold at the
end of nine months, the defendants should bave the right, on
giving three months’ notice, to sell the feathers for and on account
of the plaintiff. The feathers were not sold during the specified
nine months, and the defendants gave the plaintiff due and proper
notice that they would proceed to a sale in terms of the agree-
ment. The plaintiff, however, appears to have been anxious that
the feathers should not be sold at a loss, and although he did not
lodge any formal protest against their being put up for sale, he
was desirous that the feathers should not be sacrificed owing to the
fluctuating and uncertain state of the feather market in con-
sequence of the War. On the 29th September, 1917, the plaintiff
sent a telegram to the defendants in which he asked them not to
sell the feathers. The defendants, however, acting on the authe-
rity given them by the written document, proceeded to sell the
feathers on the 2nd October, 1917, by auction, at the wusual
Municipal Feather Market at Pori Elizabeth. The defendants
duly notified the plaintiff that his feathers had been sold, but did
not inform him that they themselves were the purchasers. The
defendant discovered this subsequently, when on a visit to Port
Elizabeth. Their case, as put by Mr. Macintush, the managing
director of the defendant company, is that under the agreement
they had the power to sell the feathers; they were at liberty to
buy at auction in the open market; and that they were under no
duty to inform the plaintiff that they had purchased the feathers
for themselves. The defendants, therefore, rest their position on
the terms of the document. Now the relationship existing
between the plaintiff and the defendants was a two-fold one. He
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obtained an advance from the defendants on the feathers which he
delivered to them, and he also employed them as his agents or
brokers to sell the feathers for Lis benefit and account. The
defendants, therefore, were both creditors and agents of the
plaintiff,

I propose to deal first of all with the position of the defendants
ag creditors of the plaintiff. In connection with this the question
as to the validity of the stipulation, contained in clause 7 of the
agreement of the 17th July, 1916, giving the defendants authority
fo sell the feathers, has been raised. Tt has been argued, with
great ability by Mr. Beyers that this amounts to a condition
giving the creditor power to sell the subject of the pledge, and that
such a stipulation for parate execution is not ‘permissible in our
law. On the other hand Mr. Close has, with equal ability, con-
tended that a pact by a creditor that, on non-payment of the debt,
he shall have the right to sell the articles delivered to him in
pledge, in other words a stipulation of parate execution, con-
stitutes a valid and binding agreement. It will be necessary to
enter somewhat fully into the question.

Van Leeuwen (Roman-Dutch Law, 5.8.3) lays down that in
Holland a creditor cannot stipulate for the right of selling a thing
pledged to him, but the pledge must be sold in execution after a
judicial decree or sentence has been obtained against the debtor.
A two-fold reason iz generally assigned for the introduction of this
1ule in Duteh practice. It is said to have been introduced in
order to protect debtors and to prevent creditors taking undue
advantage of the impecunious position of their debtors. An addi-
tional reason is sometimes also given for not recognizing a
stipulation in favour of parate execution, inasmuch as we are told
that such a right caunot be acquired and exercised by a creditor,
for that will be tantamount to his taking the law into his own
hands, which no one is permitted to do. We need not, however,
attach any importance to this latter ohjection. A pressing
creditor, who for instance obtains from his debtor the right to
take a horse or cow from his field in order to sell it to the best
advantage in settlement of the debt due, and to hand over any
balance of the proceeds to the debtor, is in no different position
from one who has stipulated for parate execusion, and yet he is
at full liberty to sell the horse or cow and give legal title to the
purchaser. In neither case can it with reason be said that the
creditor is taking the law into his own hands, for in both instances
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he is acting with the full consent of the debtor and owner. There
is more weight in the first ground advanced in support of the
rule. A careful consideration, however, of what has been said
and written on the subject shows that the practice in Holland was
appareatly not uniform, for there existed a difference of opinion
among the Duich jurists of the seventeenth century, and those of
the eighteenth century in regard to the observance of the correct
rule.

The majority of the older writers favour the view expressed by
Van Leewwen in the passage of his text to which I have referred.
Thus Merula states that ‘‘ according to our practice the custom
of binding oneself by a stipulation for parete erecution cannot
take place, having been abrogated by placaats and ordinances of
the Sovereign. If anyone has so bound himself it will not be
effrctual according to the opinion of most practitioners.” - (Manier
van Procederen, Lib. 4, tit. 100, cap. 1, n. 10, published in
1592}; Neostad (supr. Cur. Decis. 89); Grotius (2.48.41); Van
Alphen (Papegay, vol. 1, p. 507 f); Groenewegen (De Leg. Abr.
Instit. 2.8.1); Vromans (De Foro Compt., lib. 1, cap. 1, p. 7);
Voet (20.5.6 and 42.1.48); are all io the like effect. While
Van Zuphen in his Neerl Pract., p. 596, n. 5, lays down that
parate execution may take place in practice. Of the jurists, who
wrote in the same century in the Dutch Provinces other than that
of Holland. we find, for instance Matthaeus of Utrecht (de Auct.,
lib. 1, cap. 3, un. 11, in fine, and cap. 16, n. 14-15), holding
against the practice of recognizing parate erecution, and Huber
of Friesland, on the other hand, entertaining no objection in
principle to its recognition. This acute jurist writes as follows:
‘“ Execution can take place where there is a special agreement to
that effect, for although some are of opinion that, votwithstanding
such a stipulation, the forms of the law are not to be departed
from, it is more correct that people are at liberty to bind them.
selves and their property as they please, and also in such a way
that one may give another special power to apprehend and sell
hisz property directly without previous judictal sanetion, though
it would be safer to do so with the authority of the judge or court.”
(Heed. Regts,, bk. 5, ch. 40, sec. 48). There is alse an express
decision of the Court of Friesland mentioned by Sande (3.12.20)
recognizing the validity of an agreement for parate execution; and
Van der Eeessel (Dict. ad (Grot. 2.48.41) speaks of this sentence
as having been pronounced optimo jure.
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Reference is generally made by the earlier authorities to the
deciston in Neostadius (Supr. Cur. Decis 89). There the facts
were these:-—* (. had promised his surety to hold him harmiess,
and, in the event of the surety suffering Joss, C. hypothecated
certain land to him with the right to sell this land privately with-
out any judicial intervention, and to recoup himself for any loss
out of the price realized. The surety, having sustained a loss,
had the land sold by means of the judge (per Judicem distrahi),
and himself became the purchaser, retaining the price by way of
damages for his loss. C. then appealed against this sale of the
pledge. The Court of Holland, having taken cognizance of the
matter, declared the sale void, which judgment the Supreme
Court approved. For, just as pledges cannot be forfeited on non-
payment of the money due, since in the matter of pledges the lex
Commiissovia has no place (Cod. 8.35.3), s0 the manner of selling
pledges as preseribed by law cannot be departed from by means
of private pacts between the purties. Whence the land in ques-
tion could not have been sold except by way of sentence of the
judge after preceding notices and other solemnities, and the pro-
ceeds paid over to the surety in proportion of the debt, unless,
perchance, there be other creditors having prior claims to the
pledge.”” It will be observed that Neostad. writes that the sale
teok place with judicial intervention. It was nevertheless set
aside on appeal. We must, therefore, infer that the prescribed
rules dealing with the sale in execution of pledged property had
not been followed, and, as they were evidently regarded as being
publici juris, they could not be departed from per pactis privato-
rum (cf. Voet, 20.5.6). The case deals, moreover, with the hypo-
thecation of land, which remained in the possession of the debtor
(C). Tt was not {as Van der Keessel—Dictata ad Grot. 2.48.41
points out), a pledge of movables delivered to the creditor and
pledgee, with power to sell on non-payment of the debi.

The above was the state of the law as refiected in the writings
of the Duich jurists up to the commencement of the eighteenth
century, when, soon after that, Bynkershoek appeared upon the scene.
In his Quaest. Jur. Priv.lth. 2, cap. 13, he disputes the correctness
of Merula’s statement to which we have referred above, and says
that he is not aware of any laws, as asserted by Merula, which
prohibit an agreement of parate erccution. Bynkershoek then
proceeds to deal with the alleged practice which it is said dis-
countenances parate evecution, and pertinently remarks that he
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would like to be informed upon what ground it can satisfactorily
be argued that an agreement to give a creditor the right of parate
erecution is unlawful. He considers that neither law nor reason
forbids an agreement of this nature, and is of opinion that there
is no substantial difference between an agreement by a debtor to
submit to willing condemnation and one of parate execution. Thi.,
he adds, even Van Leeuwen is disposed to admit in sec. 3 of his
('ommentaries already cited. According to Bynkershoek then, as
an owner can dispose of his property as he pleases, a debtor is at
full liberty to agree to a stipulation by his creditor for parate
execution, in the same way as he is free to consent to a clause pro-
viding for willing condenination, for he has the same protection in
the one case as in the other. The jurists . Lulius and Van der
Linden, in the note to their edition of Merula‘s Manier van Pro-
cederen, published in 1783, agree with Bynkershoek, and consider
that he has satisfactorily refuted Merula. So, Decker, in his note
to the Commentaries of van Leeuwen, Bk. 4, Ch. 12, see. 4, Note
(¢) ad fin. when enumerating the various kinds of pacts, which in
practice take place in regard to mortgages or pledges, includes as
one of these the agreement that the thing pledged may, on nun-
payment of the debt, be freely sold by the creditor. Again in
Note () to Bk. &, Ch, 26, sec. 39, Decker points out that accord-
ing to the Manier van Procederen voor den Hove, sec. 6, a debtor,
against whom parate esecution has proceeded, possesses (as in the
case of willing condemnation) a remedy against it under certain
circumstances, as where he desires to prove payment of the debt
or some other just ground. Van der Eeessel clearly lays it down
that there is nothing to prevent o cieditor lawfully selling a pledge
delivered to him, where the debtor has agreed that he may do so
(Th. 439, Th. 480). He has an interesting commentary in his
Dictata ad Grot. (2.48.41), and holds with Bynkershoek that an
sgreement for parale execution is not contrary to the principle of
the Common Law, 7.e., the Roman Law, nor of the Law of Hol-
lend; and considers that in effect such an agreement amounts to
an irrevocable mandate founded on a legal ground \justa causa).
He adds that it is a common practice to insert in Beleeningen,
that is cautions or written acknowledgments of debt, a clause that
the creditor may sell the pledge, either publicly or privately,
through a broker without any judicial decree. Similarly Yan der
Linden (Laws of Holland, Bk. 1, Ch. 12, sec. 5), points out that,
while in the case of a mortgage of immovable property the credi-

OSRY v. HIRECH, LOUBSER & COQ., LTD. 545

tor cannet, un non-payment of the debt, proceed to execution
against the property without having firet obtained a judgment to
that effect, creditors are generally accustomed to stipulate in the
mortgage bond thal on non-payment they shall be autherized to
proceed to a sale of the thing pledged. He adds that, although a
stipulation of this nature is valid in law, we will in such event act
more safely in requesting the authority of the judge before pro-
ceeding to a sale. As the pact or stipulation is, according to Van
der Linden valid in law, the reason for first obtaining judicial
approbation before proceeding to a sale of the subject of the
pledge, can only be to serve as a precaution against the
debtor and pledgor subsequently questioning the sale on
some other ground. In a note to his translation of
Pothier on Obligations, Vol. 1, sec. 156, Van der Linden
is quite clear as to the legality of a stipulation of parate execu-
tion, for he there writes * And parate execution may also be
stipulated for by agreement, the validity of which has been
demonstrated by Bynkershoek.” 1In his Merkwaardige Gewysden
{Celebrated Cases) Van der Linden mentions a decision of the
year 1777 (casus 23), in which the facts were these: A debtor had
by notarial deed and procuration :n rem suam given to his credi-
tor the right to have certain securities, pledged and delivered to
him, valued and to take them over at the price of valuation or
have them sold, and to pay himself out of the proceeds, handing
any balance over to the pledgor. The debtor became insolvent,
whereupon the curators of his bankrupt estate claimed that the
securities pledged and delivered to the creditor should be handed
up by him to them in order to deal therewith according to law in
the distribution of the assets of the estate. The creditor set up
the above notarial agreement perfected by delivery of the securi-
ties. The curators did not dispute the validity in law of this
agreement, but contended that as the ownership in the securities
pledged was at the time of the bankruptcy vested in the debtor
and pledgor, these, like everything else so vested, fell under their
control as curators of the estate, and, as this was a rule publicr
jures, it could not be varied by a private pact, like the above
agreement, between a creditor and his debtor. The court approved
this contention, and accordingly held that the securities must be
handed up to the curators (see p, 161, ff. in the notes to the re-
port}. It appears from the record of this case that it could not
very well have been a generally accepted rule of practice that an

-
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agreement stipulating for parate execution is invalid, for other-
wise the case woulil at once have been decided and disposed of
on that ground. The case on the contrary, rather shows that the
practice was the other way. Lybrecht, writing in the year 1741,
adopts the rule a< laid down in the earlier authorities (Red, Prac-
tyeq.,, Veol. 1, p. 36, if). and relies mainly on Grotius and
Noestad. TDecis 89,

We gather from the above summary that the majority of the
writers of the seventeenth century support the principle that a
stipulation in an agreement for parate erecution could not be
enforced, while the later Jurists, from Bynkershoek onwards,
treating of the law of the Province of Holland, appear to favour
the validity of its practice. The Dutch Taw would seem to huve
undergone a change more in keeping with the requirements of
modern commercial dealings. The rule of the Rpman Law was,
according to Voet (20.7.27), and Van der Keessel (swpra) that an
agreement for the sale by a creditor of the thing pledged to him,
18 valid; and as there is wmoreover no sound reason sas Huber,
Bynkershoek, and the later Jurists hold, for thinking otherwise an
regards the Duteh law, it would seem to follow, iu the absence of
any clear statutory provision or custom to the contrary, that the
practice of parate execution in the case of movables delivered in
pledge to the creditor was the rule of the Roman Dutch Law at the
close of the eighteenth century. The later authorities and usage
of that century recognize the validity of parate erecutron.

The decisions in South Africa have apparently not sufficiently
appreciated the tendency of the later Roman Duteh Law after
Bynkershoek wrote his chapter on the subject, to which we have
already referred, and seem {0 have attached rather 100 much import-
ance to_the older writers. The spirit of modern Jurisprudence is
in favour of the liberty of contract, and there is practical wisdom
in the observation of bE Viriers, C. J.. in Henderson v. Hanekom
(20 8.C., at page 519): **All modern commercial dealings procead
upon the assumption 1hat binding contracts will be enforced by
law. However anxious the Court may be to waintain the RRoman
Dutch Law in all it~ integiity, there must, in the ordinary course,
be & progressive development of the law, keeping pace with modern
requirements ', Judge Morice, in his m.:m.,mmtsm book, Comperi-
son of English and Reman Dutch Law, is inclined to think that
the Dutch rule in regard to parate erecution has become obsolete,
for he writes, ** It is the common practive, for instance, when share
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certificates are pledged to u bank, to give an express power of sale,
and in the Fransvaal this right of sale has been recognized.” The
learned Judge had doubtless in mind the decision in Addler v. Solo-
mon and Duff (1892, 15th Fanuary, net reported); in that case
shares were handed over by a debtor to his crediter as security for
the debt, with a power in rem suam to sell the shares on non-pay-
ment of the debt. Held by the full Court that the agreement was
valid, and that the creditor could sell without having first obtained
judgment against the debtor. (Cf. Van der Linden, casus 23
supra). And in Van Wyk's Erecutors v. Joubert (1897. 4 Off.
Rep. p. 360.) the same principle was acted on. In the Fastern
Districts Court of the Cape Province the decision in Van Wyk's
Ezecutors v. Joubert was approved and adopted : (1912, E.D.L.D.
Ranuga v. Love and Hobson, p. 144.). In Natal the decisions
appear 1o be not quite uniform. J/n Evan’s Estate v. S.A. Drewe-
ries (1901, 22 N.L.R. at page 126), and in T'rustee Insolvent Estate
Lansdell v. Poynton (1904, 25 N.I.R. 342), the practice of parate
execution was recognized ; while in Gundelfinger v. Drake and Com-
pany (1906, 27 N.L.R. p. 610) it was not. There are several cases
in other South African Courts in which an agreement -of parate
execution has not been ratified. But, as already pointed omt, in
most, if not in all of these decisions, too much weight has been
attached to the older Dutch Authorities, and sufficient attention has
not been paid to Bynkershoek’s Chapter on the subject of parate
execution and the support given to his reasoning by the later jur-
ists. If can serve mo good purpose lo refer to these decisions in
detail. " A summary of them is to be found in a learned article on
the subject by Mr. Stapleton, in the South African Law Journal,
Vol. 32 (1916), at page 144 #f., who lolds that the trend of the
later decisions is in favour of Bynkershoek's view; and in Professor
Wille's useful and well written book on Mortgage and Pledge in
South Africa.”

The conclusion at which I have ariived is that an agreement for
the sale, by means of parate execution, of movables delivered to
creditor by his debtor is valid in law. It is, however, open to the
debtor to seek the protection of the Court if, upon any just grownd,
he can show that, in carrying out the agreement and effecting a
sale, the creditor has acted in a manner which has prejudiced him
in his rights,

Coming next to the relationship of principal and agent between
the parties, a very learned argument by Counsel was addressed to
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the Court in regard to the question of a purchase by an agent of
preperty entrusted™to him for <ale by his piincipal. Mr. Beyers
contended that if the sale takes place by the agent, o1 upon his
instructions, he is not at Iiberty to purchase, and, if he does become
the purchaser, the prineipal can challenge the tramsaction and have
the sale set aside, Mr. Close, however, maintained that an agent
is at liberty to purchase property sent to him for sale, provided he
buys it palam et bona fide; and that a purchase by the agent at a
public auction falls within these terms. Copious reference was
made to the Roman Law and the Commentators theieon, to the
Roman Duteh Juiists, and to modern writers and decided cases, in
support of these conflicting views. It will accordingly be desirable
that I should carefully consider, by a reference to general principle
and authority, what has been advanced on both sides of the ques.
tion. . .

Dealing first of ull with the Roman Law, the passage generally
relied on in support of the rule that an agent, imatructed to sell the
property of his principal, cannot himeelf become the purchaser
thereof, is to be found in Digest, 18, 1. 34. 7, where the Jurist
Paulus observes: ‘“ A tutor is not able to buy the property of his
pupil. The same principle sheuld alsu be extended te similar
instances, that is o say to curators, procuratois, and those who
administer the affairs of others.” (Tutor rem puprlh emere non
potest: Idemque poriigendum est ad simiha, id est. curatores, pro-
curatores, et qui negotia aliena gerunt.) With this Lex, however,
should be read other passages in the sources, and especially Digest,
26, 8, 5, 2 and 3, where Ulpian states that, although a tutor cannot,
as such, be seller and purchaser at the same time, he may in good
faith purchase the pupil’s property with the consent of his co-tutor,
But, if he does so through the medium of a thiid person {Per tater-
posilam personam) the purchase will be of no effect (nullius mo-
mentt), for thiswill be regaided as mala fides. And, in lex 5, eod.
Ulpian adds that, if a creditor sells the pupil’s property, the tutor
can equally in good faith hecome a purchaser. Again in Code,
4.38.5, the Emperors Diocletian and Maximian write, ** Since a
tutor is not prevented from buying the property of his pupil, when
put up for sale, openly and in good faith, so much the more can
his wife do 50.” (Cum pse tutor nihul er bones pupily, quae dus-
trala possunt, comparare polam, et bona fide prohibetur; multe
mages uror eyus hoe facere potest.) It is in connection with this lex
ovcurring in the Code that an ingenious argument was addressed to
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the Court by Mr. Close. His contention is that, while the Pandects
prohibit a tutor from purchasing the property of his pupil, the
subsequent Code has here altered the former rule, and allows a
tutor to purchase the pupil’s property, provided the purchase takes
place openly and in good faith (palam et bona fide). In consider-
ing this question we must bear in mind the injunction by Paulus
(Fheg. 18, 1, 34, 7,) that curators, procurators, and all others who
adwinister the affairs of another should be placed upon the same
footing as tutors. Consequently as a tutor cannot buy his pupil's
property, so cwators, procurators, and agents generally are simi-
larly prohibited from purchasing. The reason for this is obvious.
The law will not countenance or recognize a transaction where inter-
est and duty conflict. But, as it is laid down that the principle
applicable to a purchase by a tutor is likewise to be applied to
others in a fiduciary position, it is essential that we should enter-
tamn a correct notion of the reasons for the rule prohibiting a tutor
from purchasing his pupil’s property, and for the exceptions to
this rule, which is similarly to extend to all others, besides a tutor,
acting in an analagous capacity.

The passage in the Code (4.38.5), which says that a tutor is not
prohibited from purchasing the pupil's property, when being sold,
palam et bona fide, has reference to a sale held not by the tutor
himself or by his authority, but to one which takes place with the
cousent of the co-tutor, or to a sale in execution, that is a sale by
public authority. In either of these two instances the tutor is at
liberty to buy his pupil’s property. Such is the interpretation
put upon this ler by our most approved civilians. Thus Diony-
sius Gothofredus, in his note to this passage of the Code so inter-
prets it, for his comment is alterius futoris authortate, couss
cognita, et judwis decreto wnierventente,  The reason for this is
plainly to be gathered trom the observation of Ulpian (Dry. 26.8.
1), that in his own matter, that is one in which the tutor has a
personal concern and interest, he cannot legally give or supply his
auctoritas. (Auctor in rem suam futor non esse potest). This
is, however, not the case wheie the tutor buys with the authority
of his co-tutor or in consequence of a judicial sentence. Cujacius,
our foremost expounder of the Corpus Juris, has several passages
relating to the rule now under consideration. He deals with
lex b of the Code (4.38), not by itself but in connection with the
varigus leges in the Pundects bearing on the subject. In his
Commentary on the title Ve Contrah. Empt. (Drg. 18.1), he dis-
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cusses lex 34, sec. 7, cited above, which, as we have seen, laya
down that a tutor cannot purchase his pupil’s property, and that
this prineiple should be extended to curators, agents, and others
in a like position, and this is what he writes: *‘ The reason for
this is to prevent fraud being practised on the pupil; and because
a tutor cannot be auctor in rem suam (Dig. 26.8.1); nor can the
same person act in the capacity of both buyer and seller. But
such will be the case if the tutor should purchase his pupil’s pro-
perty. The lex 5, Code 4.38, may seem opposed to thiz, but the
answer is that these two passages from the Digest can be reconciled
with laz 5 of the Code. In the latter it is laid down that a tutor
is not prohibited from buying his pupil’s property palem et bona
fide; but if he buys it per interpositam personam the sale will be
void. TIn the same manner it is responded in Dig, 26.7.56, This
appears plainly from thut Ler, and this solution is confirmed by
Thgest, 26.8.56.2.” (Cujac. Opera, Vol. 7, poge 1125: The DMato
edn. of 1836-43). Again in expounding lec 12 of Digest 1.3 (de
Legibus), Cujacius points out that ** where the meaning of a law
or a senatusconsultum is clear the judge should extend it to ana-
logous cases,”” and he illustrates this by the verv passage from
Paulus in Dig. 18.1.34.7, that, ‘* when it is laid down by the jux
civile that a tutor cannot buy the property ot his pupil, we must
understand that this means that where the tutur sells such pro-
perty he cannot himself purchase it, for no man can sell to him-
self but to another. Heiice the same person cannot act in  the
double capacity of buyer and seller at the same time (Diy. 26.8.5.
2). And, similarly, the same rule should be applied to a curator,
procurator, negotiarum gestor, ete.; for, although no specific les
or senatusconsultum exists in regard to them, we should act in the
manner indicated by Paulus. The meaning or sense of the enact-
ment rather than its mere words should be regarded.” (Vol, 3,
p. 281). TIn a third passage Cwjacius is equally clear. Treating
of Dig. 18.1.34.7 {De Contrah. Empt.), he writes that this lar is
to be thus understood: * Where the tutor himself sells 1he thing
of his pupil, or where the pupil sells with the authority of the
tutor, the latter cannot purchase such thing, for reason does nat
permit that the same person should be both buyer and seller. But,
if his co-tutor sells or gives him authority, a tuter can rightly
purchase his pupil’s property, provided he does so in good faith
(bona fide). So a tutor can validly purchase the property of his
pupil at a public auction (er awctione publica). In like manner
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the custodion of the patrimony or private affairs of the Emperor,
the chamberlain or the advocate of the Fiscus, who cannot buy
the property of the Fiscus, may nevertheless purchase the same at
a sale lield by the Fiscus, as if he were a stranger {extraneus).
And it is so specially laid down in the Greek Constitution {of
the Emperor Zeno) de Jure hastae fiscalis. Code 10.3.7 7 (Cujae,
Opera, Vol. 5, p. 820).

Donellus has dealt with the question, as a whele, in a clear and
comprehensive chapter, when commenting on the Code £.38.5. He
states the matter in brief as follows: ‘“ A tutor cannot purchase
his pupil’s property except in certain cases. Some doubt has arisern
with regard to the person whoe can buy the property of pupils and
minors, on account of a dissenting passage in Dig. 18, 7. 34, 7., in
reference to what 1s said here in lex D of the C'ode, that a tutor can
purchase his pupil's property palam et bona fide. Tt must be
observed that, as a general rule, a tutor can not buy his pupil's
property, nevertheless he may do so as a stranger {ertraneus), pro-
vided he purchases openly and in good faith. If a
tutor buys, he purchases either from limself or from
his pupil, with his own auectorites, But this he is not
permitted to do, for a two-fold reason, He cannot
act in his own person both as vendor and purchaser; nor can he
give his auctoritas as tuloy to a tramsaction in which he is inter-
ested (in rem suam auctor fier{ non potest}, although it may have
been open and in good faith (palam et bone fide). But a tuter
may purchase, where he is a stranger (exirancus), openly and in
good faith. Now when is he to be regarded as u stranger? The
answer is if he buys a thing from some one other than his pupil,
who has the right to sell, und consequently he can purchase from
his co-tutor. 1If a creditor sells the tutor can rightly purchase from
him. So, as a Magistrate has the power to sell, the tutor can
validly buy what is sold in pursuance of a judicial decree. In these
instances a tutor justly purchases as a stranger, if he does so
openly and in good faith, as here in this lex 5 of the Code. By
openly (palam} is to be understood notat the sale (cuctione) as some
have interpreted it, but so that he openly declares that he is buying
from his co-tutor (ut twter ipse profiteatur se emere a contutore),
which in itself is tantamount to purchasing bona fide. This clearly
appears from Dig, 26.7.64. Palam is the opposite to acting mala
fide, and it is possible for a tutor to purchase mala fide from a co-
tutor, a creditor or & judge, as for instance where the tutor does vwo
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per tnterpositam personam. So, a tutor may also purchase as
ertraneus things of his pupil, which he has sold to an independent
buyer, where the latter has become insolvent and failed to pay the
purchase price. There the tutor may retain the things for the
sane price, and in this particular instance the tutor will be con.
sidered to have bought palam et bona fide. (Dig. 26. 7. 56.) The
conclusion is that, except in the instances specially mentioned
where the tutor is regarded as a stranger (eziranews), he cannot pur-
chase the property of his pupil. The same principle is to be applied
od similia, i.e. to curators, agents, and the like.” (Donellus, Opera
Vol. 8, pp. T4760. Florent. edn. 1840-47.) If we turn to Perezius
ad Cod l.c. we find that, in his concise and pertinent commentary,
he places the same construction on the words palam et bora fide,
occurring in ler 5. He observes “‘ A tutor cannot buy from his
pupil, nor can & curator from his ward, but they are free to pur-
chase from someone other than the pupil or ward, where they are
in the position of a stranger {eaztraneus) as in the case here put in
lez 5; for a purchase can be made from a co-tutor openly and in
good faith, and even from the pupil himself with the authority of
the oco-tutor, since the tutor who buys is not himself-able to give
his auctoritas to a matter in which he is bersonally concerned,”
(Perez. ad Cod. 4. 38. 5.).

From what is laid down in the sources and expounded by these
eminent interpreters of the civil law, the following conclusions
can, with safety, be drawn. Firstly, the reason for the rule
that a tutor cannot purchase the property of his pupil is twofold,
It is founded on the principle auctor tn rem suwam tutor non esse
potest, and no one can be both seller and buyer of a thing at the
same time, Secondly, a tutov is, howaver, at liberty to purchase
his pupil’s property, where the reason for the rule does not apply;
that is to say, where he is in the position of a stranger (estra-
neus.) Thus, where the sale to him takes place by or with the
auctorifas of another entitled to exercise this authority, a tutor
can buy his pupil’s property; for instance from or with the con-
sent of his co-tuter, having knowledge of the circumstances, or
under a judicial decree.

Whalever doubt to the contrary may have existed, Cujacius
and Donellus have rightly pointed out that the passage occurring
in Code 4.38.5 is easily recomcilable, as they have demonstrated,
with the rule formulated by Paulus in Dugest 18.1.34.7, and with
other leges occurring in the Pandects. I venture to think that
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# careful and critical examination of lex 5 of the Code makes this
quite plain. When the Emperors there state that *‘ since a tutor
can buy openly and in good faith the property of his pupil, so
much the more can his wife do so,”’ they introduced no new law.
They merely applied existing law to the case submitted to them
for decision. They had evidently been approached on the point
of a purchase of a pupil’s property by the wife of his tutor, and
they gave an affirmative answer to the question submitted for their
determination. The Imperial reply then introduces nothing new,
for it is quite clear that, at the time when the Emperors pro-
nounced this decision and for some period before that, a tutor
could buy his pupil’s property from his co-tutor palam et bona
fide, and so he could likewise purchase such property when sold
under a judicial decree, as in those instances the purchasing
tutor would be in the position of a stranger. He would not be
supplying auctoritatem tn rem suam. Such appears to me to be
the true exposition of what is said in lez b of the Code, and it is
in keeping with the view expressed by our two leading interpreters
of the Corpus Juris, to whom I have already referred.

I find that Merenda places the same interpretation on les 5 of the
Code. In his Controvers. Jur, (Vol. 1, lib. 2, cap. 36) he deals fully
with the controversy, and at the head of the chapter puts the
question ‘‘ Whether a tutor can be Auctor in his own matter where
he acts openly and bonu frde ”? This question is based by him
on what is laid down by Ulpian in Diy. 26.8.7. Merenda obgerves
that some maintain the affirmative, an others the negative, and
adds that-he agrees with the latter opinon., In regard to ler B
of the Code, he states in n. 9 that Faber considers that this text
has reference to an execution sale (sub hasta Jacta) which, adds
Merenda, is probable. Faber (Cod. 5, tit, 35, def. 2) is in agree-
ment with what has already been said in regard tu the femeral
rule that a tutor cannot purchase his pupil’s property, except from
a co-tutor, or under a judicial decree. Fachinaeus (Controv, Jur.
lib. 2, cap. 45, p. 542, Cologne Edn. 1626). Heinecvius ad Pand.
(26.8, sec. 338, page 442, Vol. 3, of the Geneva Edu. 1748} and
others are to the like effect. And so is Brunnemann {(ad Cod.
4.38.5) who has, however, been cited by counsel for the defendants
in support of the contention that un agent is at liberty to pur-
chase his pupil’s property palem et bona fide. But 1 do not
think that this is the unqualified meaning of Brunnemann’s text,
for the following iz what he has written on the subject. “A tutor
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{s0 much the more his wife) can purchase from his pupil, provided
he does so openly, in good faith, and with the consent of his
co-tutor, having knowledge of the circumstances and giving his
auctoritas (lex B, sec. 2, Dig. 26.8, 54, Dig. 26.7), or also with
the sanction of the judge, for the sanction of a judge is equivalent
1o the authority of a tutor. And a tutor then is prohibited when
he acts as tutor (ut tutor), either secretly, or through the inter-
position of a third person, but not when he acts openly, in good
faith and os a stranger (ut qu:libet ex populo).” This learned
commentator, like the other jurists already mentioned, here recog-
nizes the general rule that a tutor cannot he awuctor in his own
matter, and says that he can only be a purchaser of his pupil’s
property, where he buys palam et bona fide from his co-tutor, or
in consequence of a judicial sentence. Such is the interpretation
which Brunnemann has put upon lez 5, of the Code. His meaning
is obviously that no tutor can buy palem et bona fide, where the
sale takes place by, or upon the imstruction of, the tutor himself.
Voet {18.1.9) has concisely summed up the matter, and is in
agreement with what has already been said. But as he likewise
was cited in support of the defendant’s case it will be necessary to
refer to the passage in Voet a little more specifically.

In the text of Voet, which I have mentioned, the learned author
writes as follows:--* In regard to a tutor he can buy the property
of his pupil openly at a public auction (palam et suctione publica),
and likewise from his co-tutor, if the transaction take place in
good faith.”” Voet cites Matthaeus and Groenewegen, as well as
the sources including Code 4.38.5, in support of his statement,
Mr. Close referred to Voet and Matthaeus in order to establish the
argument thai in Roman-Dutch Law a tutor 1s free to purchase
his pupil’s property at a public auction, where he acts openly and
in good faith, He contended that whatever the original meaning
of the words *‘ public auction >’ may have been in the Roman Law,
they are used by the Roman-Dutch writers in their modern mean-
ing, denoting a sale by means of bidding open to all, and where
the property or things sold are knocked down to the highest
bidder.

The material point is not the meaning of the term auctio, but
in what sense do the jurists understand the expression publica
auctio. After having defined aunetio {in his Book De Auctionibus,
Lib. 1, chap. 2), as a sale in which the thing to be sold is openly
knocked down by the crier to the highest bidder, Matthaeus, in
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chap. 3, n, 2, divides auctions into public and private. ‘‘ By the
former, he says, is to be understood a sale where the fiscus or the
magistrate, on behalf of the State, proclaims eertain goods for sale,
o1 where by authority of "the judge the property of 2 judgment
debtor or of a debtor in hiding is sold; and by the latter whenever
private persons voluntarily hold a sale, whether it be through
bankers at their banking tables, or without them in open places
and streets. In this distinction between the two, not the place
but the person is regarded. For if we pay attention to the place,
then every auction will be public, since it is held in the market
place, at the bankers’ tables, or even at a house, a place neverthe-
less open to anyone,”” According to Matthaeus then publica
auctio does not denote a sale by bidding held in a public place,
or to which anyone has access, but a sale lield by public autho-
rity, When therefore. at the commencement of chapter 10,
Matthaeus states that ** it is handed down by the jurisis as a rule
that he, who is otherwise prohibited from buying, can neverthe-
less purchase, if a thing is being sold by public auction,”” his
meaning is that the sale by auction takes place by public autho-
rity. Thus he observes a patron of the fiscus, or the custodian
of the private property of the prince cannot buy the property of
the fiseus or the private patrimony of the sovereign, but they may
purchase in good faith at an auction held on behalf of the State.
So a tutor is not able to buy from his pupil, neveriheless, if pro-
perty of his pupil is put up to auction, he will also be allowed to
take part in the bidding. Matihaeus refers to the Code 10.3.7,
Ihg. 18.1.24.2, and Dig. 26.8.5.2, and to Cujacius ad Ced. 10.3.7,
in support of his text. Regard being had to the already mentioned
exposition by Cujacius of this passage of the Code and of the pas.
sages from the Digest, which Cujacius has explained, and seeing
that Matthaeus quotes him in support of his own statement, we may
reasonably infer that, when Matthaeus says that the tutor will also
be allowed to bid at an auction of the pupil’s property, he means
a public awection, that is one held by public authority. Nor can he
be supposed to have intended to convey anything contrary to what
is laid down in the sourees on which he himself relies. But such
would be the case if we adopt the contention of the learned counsel
for the defendants.

Bearing the above in mind, and the distinction drawn by Mat-
thasus between a public and a privete auction in law, we should
attach the same meaning to Voet's language, when in 18.1.9 he



556 OSRY v. HIRSCH. LOUBSER & CO., LTD.

tells us that a tutor can buy his pupil’s property palam in auctione
publica, especinlly as Voet cites Matthaeus de duct 1.10.1, The
wards there used by the latter are si res publica per auctionem
veneat, which is equivalent to the euctio publica of Voet and of
Giroenewegen ad ('od. 4.38.5, who is likewise referred to by Voet,
I may also add Groenewegen ad Dig. 42.5, lex 16, where he uses
- publicis aquctionibus qut subhastionibus as denoting a sale in
execution of immovable property. And here it may be noted, as
Gluck points out {vol. 16. sec. 974, in fin.), that subhastatio is
the proper term employed in law to indicate a public sale in exe-
«ulion of a res tmmobilis (cf Voet, 18.3.23). Publice venire aut
emere denotes in law a sale by public authority, as we may also
gather from Gaius Com. 4.146, who raentions the purchase of pro-
perty belonging to the State (sectorium), and tells us that those
persons are called sectores, whoe buy things under authority of the
Rtate or the people (qui publice bona wmercantur). Such, I ven-
ture to think, is the correct meaning of Gaius’ text, as translated
by Tomkins and Lemon in theilr English edition of the Commen-
taries of this jurist. If we turn again, for a moment, to Dion.
tothofred, we observe that in his note 28, ad Dig. 18.1.34.7, he
states that a tutor can purchase his pupil’s property in auctione
publica et palam, and so can his wife, He cites lex 5 of the Code
4.38, and on this les, as we have seen, he says in a note that a
tutor can buy the pupil’s property, alterius tutoris auctorifate,
causs cognita, et judicis decreto interveniente. It seems, there-
fore, clear that Gothofredus uses publicn auctio in the sense of a
sale by public authority, such as, for instance, one held decreta
judicis,  So Wissenhach, who was Professor at the University of
Franeker in Friesland, and a contemporary of Van Leeuwen,
leaves us in no doubt on the subject. What he has written shows
not merely the true meaning of the words publica auctio, in
Reman-Dutch Law, but also fully establishes, like the commen-
taries of his predecessors, who have already been mentioned, the
true position of the tutor in regard to a purchase of his pupil’s
property. In his comment on Code 4.38.5, he writes, ** Tutor rem
pupilli emere non potest. Dig. 18.1.34.7, Obstare videtur lec b.
Tutor nihil ex bonis puprlli, quod distrahi pqtest, comparare pro-
hibetur. Resp. Tutor, wt tutor, i.e., a se ipso, vel a pupillo, se
auctyre, rem pupillt emere non potest. Dig. 26.8.5.2. Ihyg, d.l.
34, Tutor vero ut extraneus quilibet potest; nempe, si res pupilly
palam bona fide, publicaque auctione distrahatur sub hasta, tutor
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ad licitandum admittitur. Dig. 41.4.2.8; Dig. 26.8.6.4.° Voet
indeed in one passage (18.5.16), uses the words publica auctio in
a double sense, to denote first of all, a sale in execution, which is
a proper application of the terms; and lower down, in the same
paragraph, he extends publica auctio to the case of a sale of pro-
perty held at the instance of its private owner. But this is an
exceptional use of those words. Both Berwick, in hig translation
of Voet's Commentary, and Mr. MacEeurtan, in his ably written
Book on The Sale of (Foods, have very properly given the reader
a warning not to identify the words publica auctie, occurring in
Roman and Reman-Iuteh Law, with the ordinary modern accep-
tation of those terme. It appears, therefore, from what has been
premised, that Maithaeus is correct when he writes that the dis-
tinction between a public and a privute auction relates not to the
place where, but to the authority by which, the sale by bidding
(auctio) is held. The conclusion, therefore, is that, when the
jurists state that a tutor can buy his pupil’s property at a public
auction they have in view a sale by means of bidding held by
authority of the State or Government, under which is included the
decree or senteace of a judge, acting in his official and public
capacity. It also follows that, if a tutor sells the things of his
pupil at an ordinary auwction sale, he cannot buy any of these
things palam et bona fide, for the simple reason that the auction
is held by his own autherity as tutor, and, as already shown, a
tutor cannot be quctor in rem suam. The mere employment by
him of an auctioneer or crier does not in any way alter the legal
character of the sale—it would remain a private and not a public
auction in the sense of the law.

Reference was also made to Pothier, but the passages
cited, namely, 18.1.22, and 26.8.13 and 14, merely collate
the various leges, and take the matter no further than
bas already Dbeen demonstrated. And in  his treaiise on
the Contract of Sale, sec. 13, he lays down the general rule
that ** we are not at liberty, either by ourselves or by the iner-
position of other persons, to buy those things, which we hold in
trust.” He illustrates this by reference to the position of a tutor
who cannot purchase the property of his pupil, nor can an admin-
istrator buy the goods of which he has the administvation. Like
Cujactus, Pothier observes that the rule is introduced for the pur-
pose of preventing fraud on the part of the tutor, and when the
reason for it ceases, as where the pupil’s property is seized and
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sold by a creditor, the tutor can become the purchaser. There is,
accordingly, nothing in Pothier, to whom I have been referred,
which supporis the contention on bebalf of the defendants. On
the contrary, this great jurist writes in maintenance of the prin-
ciple that persons in a fiduciary capacily cannot deal with the
property entrusted to their care in a manner detrimental to their
trust, and in furtherance of their own interests. This is not
merely the rule of the Roman Law and of those legal systems
which are based upon the civil law; it is a rule of genseral appli-
cation founded on sound and just principles, as rightly remarked
by Story {on Agency, sec. 210).

I have gone, 'ﬁ somewhat unusual length, into the guestion of
the purchase by a tutor of his pupil’s property, and the reasons in
support of the principle, which does not permit him, que iutor,
to buy such property, inasmuch as the same rule, laid down in
the sources and by the jurists as applicable to a tutor, likewise
extends to agents, executors and all others placed in an analogous
position (D4g. 18.1.34.7). Hence the importance, I may say the
necessity, of carefully tracing and ascertaining the law in regard
to a purchase by a tutor of his pupil’s property. Consequently an
agent cannot in Roman and Roman-Dutch law purchase property
entrusted to him for sale by his principal. (Voet 14.3.4 and 18.
1.9; Holl. Consult., vol. 3, Amst, cons. 145 n. 7). At the end of
this consultation the jurisconsult, however, states that where a
factor, on the receipt of goods for sale from his principal, has
promptly taken them over and at once, in good faith, credited his
principal with the price, at the ruling market rate, and has in
turn sold the goods to third parties, such a transaction should be
allowed to stand in a statement of account between the factor and
the principal, unless the latter can satisfactorily show that he has
been prejudiced thereby; for it speaks for itself that one cannot
act both as seller and buyer. The reason suggested for allowing
such a transaction appears to be, according to Voet, who cites this
consultation, that it can make no difference whether the principal
obtains the true market value from the factor or from a third
party. But, as pointed out by Jura, J.P., in Anderson v, Har-
greaves (1914, C.P.D. 1031), such a proceeding is open to objec-
tion, and, moreover, as the jurisconsult admits that it speaks for
itself that one cannot be both purchaser and seller in one and the
same matter, the onus should be thrown on the factor to prove the
bona fides and the validity of the transaction, and not upon the
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principal to establi-h the existence of prejudice or loss. But, be
that as it may, this special instance, mentioned in the opinion at
the end of the Dutch Consultation, iz different in its circum-
stances from the factz now before {he Court in the present case.
The rule of practice, however, as laid down in this Consultation
{(n, 7), is that ** no factor can sell to himself the goods of his prin-
cipal and retain them as his own, for it is obvious that to establish
the sale of a thing two persons are required, a vendor and a pur-
chaser. Nor can the factor do so through the interposition of
another person, to whom, he might, for his own benefit, fictitiously
sell the goods.”” This principle, which, as I have already shown,
is founded on Dig. 18.1.34.7, and other passages in the Corpus
Juris, was adopted and enforced by BeirL and WarerRMmEYER, 44,
in Forbes Still & Co. v. Sutherland (2 Searle, 231). The deci-
sion in thal case was approved in Hargreaves v. Anderson
{1915, Ap. Div. 519). In both these cases agents appointed to
gell property became the joint-buvers thereof together with others,
and the Court held that they were not entitled to becowme pur-
chasers of such property. The sale in each instance was one out
of hand and not by auction; and hence Boromon, J.A., in
Hargreaves case {at p. 523), observed “ It is true that in the case
of a tutor, an exception was admitted in JRoman-Dutch Law,
where the purchase was made by him openly at public awction
(Voet 18,1.9), and the exception was recognised as law in the case
of Loww v. Hofineyr and Others (B. 1869, p. 295). Whether a
similar qualification should be allowed in the case of an agent is
a question with which we are not concermed in the present case,
in as much as this was not a sale by public auction’’. If the
report of this case is correct, then there appears to be some mis-
conception as to the facts in the case of Louw v. Hofmeyr. The
instance put by Veet, to which the learned Judge has here
referred, rvelates to a purchase by a tutor of his pupil's property
ut a public auction; whereas the sale to Hoymeyr was made to
him by his co-ezecutors out of hand, after the property had heen
put up at an ordinary auction and no sufficient bid had been
obtained. This sale to Hofmeyr was challenged by Louw, one
of the heirs, but the Court held, upon the evidence that the sale
was a bone fide one and that the price paid was the full market
value.  What is, however, important is that the Appellate
Division came to no decision as to the question of an agent’s
ability to purchase at an auction property entrusted to him for
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sale. It left that entirely an open matter; nor did it express an
opinion as to the meaning of the terms public auction. The true
import of these'words has already been explained. They denote
in law, unless the contrary appears from the context, an auction
sale held by public authority, wherens an ordinary auction
sale, o which those members of the public who care to attend
have free access, is held to be a privale auction. Nor is what
was said by Imwes, C.J., in Er Parte Eckhard (1902, T.8. 169)
in any way opposed to this view. That was an application by
an executor for confirmation of the sale of an immovable
belonging to the estate out of hand, the heir, wmoreover, in the
estate being a minor, The Couwrt confirmed the sale, and laid
down the principle that sales of immovable property by executors
should, as a general rule, be held by public auction. We must
take it, that what is here meant by the Court is an ordinary
auction sale, one held by the private authority or instruction of
the executor, And such is likewise the meaning of Matthaeus
(Ve Auct., 1.3.12), who does not state, as submitted by counsel
in Eckhard’s case, that an executor must sell by public auetion, for
that would be inconsistent with what Matthaeus has laid down in
the previous sec. 2 of the same chapier, since public auction,
according to him, denotes an auction held by public euthority;
Matthaeus, therefore, in sec. 12 simply, and correctly, says that
sales of property conducted by executors of last wills should,
according to the commentators take place by auction, and that
they in support of this view adduce as reason that executors both
of judicial sentences and of last wills are on a par. But, adds
Matthaeus, this supposed analogy lacks the authority of any law
to that effect; although he does not dispute that it seems reason-
able that the sale should take place by awction, that is by means
of bidding, and not by private treaty out of hand. Thus under-
stood, and I think this is the sense of what he has said, there
dves not appear to be anything in the text of Matthaeus incon-
sistent with what is laid down in Eckhard’s case. Matthaeus does
not lay down that where, in a given instance, it appears to be
for the advantage of the estate to sell a thing out of hand, such
cannot be done by the executor, especially with the leave of the
Court, v

Much stress was laid on the circumstance that in our law an
executor can purchase from his co-executor, and that he can also
buy property belonging to the estate of which he is an executor

OSRY v. HIRSCH, LOUBSER & CO., LTD. 561

and put up by him for sale by auction, if he does so pelam et bona
fide.  The practice, it was srgwned, of wmoving for the confirmation
by the Court of such a purchase by un ezecuntor, is simply a pre.
cantionary measure.  Muotions of this kind are merely made by
executors to prevent any questioning of a purchase, effected by
them of property in the estate, by the Master, to whom executors
have to submit their acconuts, or by the Registrar of Deeds, on
the passing of transter o1 the property purchased. As a matter
of strict law, however. ne contirmation by the Court is necessary.
A it was, consequently. rontended that an agent is in the same
position ax ai exerulor. and ecan purchase property of his prie-
cipal ot au nuction sale patim et bora fide.  Now, it has, no
deubt, been recoguized and adopted that an executor in an estate
can purehase properéy belonging to the estate of wihich he 1
executor._but, unless vonfirmation by the Court of such a purchase
he obtumed. the transaction can he impeached by anyone interested
in the estate, and very properly so.  In principle a purchase of
this kimd i~ open to serious vhjection, It does not appear from
the Heports when precisely the first application was made fo the
{'ourt by an executor for confivmation of a purchase by him of
property belonging to the estate under his administration. The
practice has existed for some considevable time, and, to my per-
sonnl knowledge, it is at least half a centwry old.  As to the
regson for approaching the Court by an executor, in order to
obtain its sanction to a purchase by him of property belonging to
the estate, I do not think it ix to be sought in the circumstances
suggested by counsel. 1 rather conceive that it is traceable to
other causes, It probably owes its origin to what we find laid
down, for instance by DBrunnemann, ad (od. (4.38.5), already
mentioned, where he writes that the sanclion of the judge 13 equiva-
lent to the auctoritas of the tutor, Hence a purchaseby an executor
without such sanction is liable to be set aside at lhe inatance of
any interested party. In addition to this, it cften happens that
there are minors, who are heirs in the estate, and it follows that
the purchase of property by an executor in which they have an
interest would require judicial confirmation. Tt is in this way
that the practice very likely came into existence. If a tutor can
purchase his pupil’s property with the authority of a co-tutor, he
can purchase likewise with the authority of the Court. But the
Court will carefully deal with each application made for its
approval and sancticn. Confirmation will only be granted after
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full enyuiry into the circumstances connected with the purchase by
the executor {causu cognita}, and after the Court has satisfied itself
of the bona fides of the transaction,.and that it is for the benefit
of those interesled 1n the estate that the sale and purchase should
be confirmed. The practice is, however, not to be extended, and
its impropriety has often heen pointed out. There are, for
instance, the pertinent remarks of Mr. Justice Story in lis
Equity Jurisprudence (secs. 321-2), and in his book on Agency
(sec. 210); and our own Judges have also animadverted en the
subject. Thus Bery, C.J., said that the principle of allowing an
executor to purchase property belonging to the estate under his
administration “may by some be regarded as a vicious law ”’
(Lovw v. Hofmeyer, Buch., 1869, 294); and more recently, Jura,
J.P., remarked: ‘It iz certainly a very bad principle that a per-
son in a position of trust, whose duty it is to sell a thing at the
highest price, should be allowed to buy that thing, which he
naturally desires to obtain as cheaply as possible. It should not
be extended beyond the strict allowance of the law.”” (Ex parte
Van Niekerk, 1918, C.P.D. 109.}

There are some early cases in the Cape Supreme Court dealing
with a purchase by persons in a fiduciary capacity. Thus in 1845
a sale by auction by a trustee, who also acted as the auctioneer, to
a third person in trust for the minor children of the trustee, was
set aside (In re Insolvent Estate of Edward Philips, Buch. 1869,
321.) And again in 1853, the purchase by a trustee of an insol-
vent estate, at an auction sale, for the henefit of his minor chil-
dren was similarly set aside {Steytler v. Canon’s Trustee, Buch.
1869, 322). In the still earlier case of Norden v. Still and De
Villiers (2 Menz. 38) it appears that a trustee had for thirteen
years heen cognisant of and acquiesced in a purchase made in the
insolvent estate by the auwctioneer employed to sell the assets of
ihe estate. The Court ruled that under the ecireumstances the
trustee could not refuse to pass transfer to the purchaser. It was
also held that a purchase by an auctioneer is not void ab initio,
but voideble according to the, circumstances, which must be
specially pleaded. The ratio decidendi of this case is apparently
that the long silence of the trusiee amounted to a tacit consent to
the purchase by the auctioneer.

I was also referred to several cases in the Province of Natal. In
Baster v, Benningfield (1 N.L.R. 143), property belonging to a
certain firm was sold at an ordinary auwction. The property was
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bought by K. qu. for himself and one Benningfield, the defendant,
who was executor of one of the deceasal partners of the firm, and
whoe also acted a~ the auctioneer at the sale. The Court held that:
Y Trustees and guardians eannot purchase the trust property,
except from cu-trustees and co-guardians, or at o public auction
pelam et bona fide” And, ax the property had been purchased
through the intervention of a third person—per interposifam per-
sonam—the purchase did not take place palem, and was therefore
bad. It t¢, however. not expluined what is to be understood by
““ publiv auetion.”” TIf these words are here used in their ordinary
modern cignification then the proposition laid down by the Court
is open to objection for the reasons nhendy stated. Coxxor, C.J.,
referred to Pothier's Pandeets (18.1.22), where that eminent juiisi
observes that a tutor is free to purchase his pupil’s property at 2
public auction {auctione publice). The learned judge also re-
marked that while Wissenbach ad Cod. 4.38.6 speaks of u public
awction suh hasta, these two last words are not {o be found in the
leges vited by him. That is so, and I may add that neither do
the woads auectio publrea appear in these leyes; yet Pothier by
employing the wurds anctrone publica wishes us to understand that
& tuter can purchase his pupil’s property at such an auction, i.e.,
one held by public aunthority, as, for imstance, an execuiion sale
hetd in consequence of a judicial sentence. The Court, therefore,
I ~peak with everx respect, appears to have misconceived the
meanng ot publica auctio as uwsed by Wissenbach ond Pothier.
What i<, however, of importance is that all three members of the
Comt were agreed that the principle of our Common Law must
govern the ease, and on appeal to the Privy Council, Their Lord-
WBips wplield the doctrine of our law that a puichase by a person
L .. dduiary position, such s 8 tustee, a tutor, or an executor,
i~ erther void or soidable, (Benningfield v. Barter, 12 A.C. at
page 179, In the subsequent caze of Mayer v. Natal Central
Nugar oo (b NUTLUL 323) the position is, however, made a little
more ¢lear, There it was held that a putchase by a company at a
judwial <ale by auetion where a director of the company was the
aw tioneer, falls withis the general rule of a purchase by trustee.
of tiu-t property. Cownnor, C.J., observed ‘* The whole (uestion
racved on this argument on exception is whether judicial sules
ate excepted from the gemeral rule laid down in Barter v. Ben-
angfield?  The authorities «ited show that the principles of that
case extend to judicial sales, and I, therefore, think the exeeption
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must fail.  There is no ground for saxing the rule uvnly applies
ta such sales where there js fraud. The rule is a general one, and
wag enacted on account of the dangerous ¢onsequences to be feared,
whether they happen or not. What the declaration states is thut,
though the auctioneer was appointed by the Court, vet thut this
prevented his company from buying: and the only ground of ex-
ception ruised 1s that a judicial xale i~ not within the genernl rule;
but the authorities are otherwise.”” And, similarly, in the later
case of Parks v. Bester, (1902, 23 N.L.R. 162), where un suc-
tioneer sold by auction, under an order of Court, certain property
and knocked it down to the highest bidder, a syndicate of which
he wes a member, the consent of the owner not having been
obtained, the Court ruled that the sale should be set aside.

Now in regard to the contention that an agent is exactly in the
same eategory with an executor, [ do not think that the two cases
are precisely analogous. The executor has to liquidate the estate,
the agent is merely appointed to sell property entiusted to him.
But while the scope of their duties varies, they are bhoth in a
position of trust and are bound to prowmote the interests entrusted
to their keeping. They cannot tuke any advantage to themselves
out of the business for which they have been appointed, nor derive
any benefit therefrom, beyond such commission and charges av
the law allows in the particuler instance, The purchase, more-
over, by an executor of property belonging fo the estate of which
he is executor is itself an anomaly, and an exception to the
general rule, and is not to be exiended. It would indeed he o very
objectionahle and even davngerous thing in its consequences, if the
law were otherwise, as the circumstances connected with the sale
of the ostrich feathers in the cate now before the Court clearly
show. Taking it that when the defendants put up the fexthers
for sale on the 2nd Uctober, 1917, thex Lad a right to ~ell under
the written agreement with the plaintiff, they were neverthelews,
although creditors, bound to act in the interests of the debtor aud
endeavour {0 obtain the best price for the feathers—surh is a
creditor’s duty in dealing with the subject of a pledge, or of pro-
perty delivered to him by his debtor upon which the creditor has
made an advance. There is evidence, for instance, that of Mr.
Resenbaum, an experienced feather buyer and an independent
witness, that it was not a good time for the sale of a large parcel
of prime feathers, Tt is also clear to me, for the reasons given
by Mr, Heyers in argument, that, upon the evidence, feanthers of
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good aml mime gquahity wili Jetch higher prices if put up m
smaller parcels.  We have also the evidence of M1 A D Mvers,
who was very anxious 1o buy these teathers, When My, Cluude
Mever, the 1epre~entative of the defendants, as <elling Voher-,
who had placed these teather~ on the auction tables for ~ale, tuok
part in the bidding, he rebiained trow furiber bidding. He gave
as his reason fm this that no <en-ible man will id <imply ugainst
the -elling lLiokei. He also told the Court fhat he {thought that
the feathers weie bought in by the -elling brokeis on belalf of
their principal, and <« did Mr. Brewer, o witness for the defence.
Mr. Mendersen, who was likewi-e desirous of purchasing these
feathers, which were ceirtainly of prime and superior quality as
admitted also in the plea, and was a witness called by the defen-
dants, stated that the fact ot the -elling hroker taking pait in
the bidding may have a depressing effect on the sale, And there
rannot be mueh doubt about the effect that would be produved on
buyers when the seller ix also a bidder at the auction. It would
simply, as observed by Beis, CJ., in Tovw v. HoruEvER (supra)
be calculated to prevent others from voming forward to buy, and
thus spoil or stop the sale. In addition to this the defendants
had advertised themselves generally as selling brokers only: and
henee it van easily be understood that Mr. A. D, Miers il
athers, as well as the plaintift ~ubsequently, wus brought nude
the impression that the teathers were hought in for uccount of
the puinvipal. Tt was wiged by M. (love that the sale took
place on the public markel, conducted by a public oftivial under
municipal authoyity, derited tzom the €Crown thiongh ~tatnny
prevision,  With this 1 canuol agree.  The sale was ju eveny
sense one lield by private authmity of the detendants themslyes,
They, and not the mirkel master contiolied the wale, The munu pal
varket master sbhuply ~ell~ the vanions lots ot feather- Liiak o the
table for sale, Hi~ ouly converw i~ to ~ell and earn the conmissinn
of 1 per cent. on each ~ale  Whether the teathers aie peunmely
<old or bought-in makes no difterence. m eack vase 1 per cemt
will be due and pavable. 1. howeser, the teathers e with-
drawn then simply 1 per ceut  will be due and pavable  The
evidence of Mr. MeIntosh. aml ot Mr. Claude Mever. ~how. that
when the feathers were put up the intention was to buy them
pny case, and Mr. Chawde Meser admitted that there was Bet ans
prospect whatever that the foathers would veach < Nov did the
defendants diselose to the plaiwtiff, when rendering i then
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account-sales of the 2nd October, 1917, that they themselves had
purchased the feathers. At this sale then, under the sole direction
and contrel of the defendants, they bought tlhe feathers for the
sum of £1,284 9s. and subsequently resold the feathers, it was
stated, at £4,2635 Hs. for their own account at a considerable
profit. T do not think that under the circumstances the purchase
by the defendants can possibly stand, and the plaintiff will be
entitled to whatever profits the defendants have made on the
1esale of his feathers. Such is the natural consegquence where a
person in a fiduciary capacity obtains any benefit or advantage
for himself out of the property committed to his keeping and
administration, That this is in accordance with the sources of
vur taw and the exposition of the Jurists thereon und of the deci-
stons of our Courts has been already demonstrated. In the miost
recent and authoritative case on the subject Inves, C.J., observed
“The doetrine is to be found in the Civil Law, aud must of
necessity form part of every civilized system of Jurisprudeuce.
1t prevents an agent from properly entering into any trausaction,
which would cause his interests and Lis duty to clash. If em.
ployed to buy, he cannot sell his own property; if employed
to sell, he cannot buy hiz own properiy; nor can he make
any profit from his agency save lhe agreed remuneration; all such
profit belongs not to him, but to his principal.”” Robinson v,
Handfontein G.M, Co. (1921, AD. at p. 178). In the present
instance the defendants way have considered that they were pro-
ceeding within their rights in acting as they did; but in doing sa
they acted in a manner which the law does not permit.

As the plaintiff stated in court that he does not dispute the mere
figures given in the account sales sent him by the defendants in
Uctober, 1917, the judgment of the Court will he that the purchase
by the defendants of lots 12 and 12 of the plaintiffs feathers is set
aside and that the defendants are ordered to render the plaintiff
an account of their dealings with the plaintifi’s feathers described
as lots 12 and 13, and to state therein the amounts which these
two lots realized on their subsequent resale by the defendants.
The plaintiff is declared entitled to the purchase price with
interest at 6 per cent. obtained by the defendants on the said re-
sule, less the amount of his indebtedness to the defendants. The
plaintiff is also entitled to the costs of suit. The defendants are
entitled to the amount of £680 8s, 4d. claimed in reconvention in
the account with plaintiff less commission and compound
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interest.  In regard to what was wrged by Mr. Beyers
that the defendants are not eniitled to charge connnision
on the sale and purchase by themselves as agent; wnor
ior storage of the feathers, I would, so far as the charge for com-
mission is_concerned, draw attention to what was said hy Soromon,
1., in Hargreaves v. dnderson (supra)., And as to the storage of
the feathers, I think that ufter the expiration of the nine months,
o~ mentioned in the written apgeement, the defendants would be
entitled to a reasonable charge for storage, as to which the parties
may probably come to some mutual urrangement, These observa-
tions do not forwm part of the Judgment of the Comrt, and T merely
make them in order {o ~implify matters, Nor can compound
interest be allowed the defendants,

Plaintiff’'s  Attorneys: . §& A, [Friedlander; Defendant’s
Attovnevw: Uan Zyl & Bussinne.

VAN NIEEKEREK v. PHILIPSTOWN SCHOUL TOARD,

1922, May 22, July 14, Garviner, A.J.P, and
WATERMEYER, J.

School.—Farm school teacher.—Dismissal by farm manager.—
Liability of school heard, sec. 92, Ordinance No. 5, 1921,

In a magstrate’s court a faim school teacher claimed damages against a sehool
board for wrongful disnnssal. 1t was proved that ithe manager of the
farm school had dismissed plamtifi but it was net shown that in doing so0
<he liad acted as the duly authoiised agent of the board or that the board
kad made itself a party to the action of the manager. The magistrate
having granted absolution: from the instance,

feld, that the appeal should be hsmiszed.

Appeal against a decision in the court of the magistrate at
Philipstown.  The facts appear from the reasons for the judg-
nrent.

W. H. Mars, for the appellant,

C. N. Thempson, for the respondent: See East London Munici-
pality v. Legate (1815, A.D. 313).

Mars in reply. :

Cur. adv. vult.



