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PRETORIUS v. NEFDT AND GLAS.
1008,  Seplember 14, 18 and 19, Masox, J,

Land. — Co-ouners. — Use of common property. — Road. — License to
sirasger.
Costs.—Two defrndants. —One succassfisd.— AHocation.

Wheve G, the registered owner of an undivided half of a farm, on
which there existed a orivate road used for transporting to
market lime taken from a quarry on the farm, utilised such
road for the transport of lime from an adjoining property, Held,
that he was entitled to do so provided he did not thereby inter-
fere with a similar wse of the road by the other co-owners.

Held, turther, that leave granted by G to a stranger, N, conferred no
right on the latter to use the road, and thut the other co-owners
could restrain N from utilising it though his user caused no
damage.

Where in an application for an interdict against G and N, who were
represented by ‘the same counsel and the same attorneys, P suc-
ceeded agamnst N, but failed againat G, N was ordered to pay half
P's coats, and P was ordered to pay half G's costs,

Application for an interdict.

The petitioner, who was the usufructusry of an undivided
half of the farin Leecuwkloof, and applied also as guardian of her
minor son, who owned a one-eighth undivided share, objected to
the use by the respondent Glas, who was the owner of the re-
maining undivided half, of a certain road on Leeuwkloof for the
purposesof transporting lime from an adjoining property across
the farw to market. The road in question was a private one,
and lad been constructed by the co-owners for the purpose of
transporting lime from a quarcy on the farm iteelf. The re-
spondent Nefdt had a kiln on the adjoining property, and Glas
transported Nefde's lime along the road in question. (las had
also given Nefdt permission to use the road across Leeuwkloof
in order to have access to his lime works. The petitioner songht
to restrain Glas from using the rond for the purpose of trans-
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porting Nefdi's lime and to interdict Nefdt from ‘using the road
at all.
The further facts appear from the Jjadgwment.

Roos (with him Gregorowski), for the applicant: The user by
Nefdt of the road constitutes an infringement of the applicant’s
rights; it is tantamount to imposing another co-owner on the
existing owners, and this he is clearly not entitled to do without
the consent of the others. If that were possible a co-owner
would be able to wake an undue profit without accounting to
the others, and he would also be able to delegate his rights.
Such conduct would be an infringement of the rights of the
other co-owners, for it would awount to user which does not
recognise the rights of the other co-owners. See Oosthuyzen
v. Muller (Bueh. 1877, p. 128); De Beors Consolidated Mines,
Lid., v, McKuy (16 CLJ. 121): Botha. Smit and Others v.
Hinnear (Kotzé, 215); Swart v. Taljaard (3 Searle, 354). Any
co-owner has the right to veto the use of the land in a par-
ticular way ; see Voet, 10, 3, 7. Glas is, farthermore, not using
the road for the purposes of the farm, for although it is open
to him to convey lime quarried on Leeuwkloof across the road
in question, he ean be debarred from transporting lime across
the toad when the lime is taken from an adjoining property.

To entitle the applicant to an interdict it is not esseutial
that damages should be proved; it is sufficient if it is shown
that a legal right is disturbed. See Cloloniul Government v.
Brady (17 8.C. 404); Consistory of Steytlerville v. Bosman
(10 S.C. 67).

De Wet, for the respondents: In an application for an in-
terdiet pending action, it must be proved that irreparable damage
will be sustained, and in the present case there is no proof of
such damage. The respondent Glas used the road in a reasonable
way and not to the exelusion of the other owners; see Maasdorp,
Institutes of Cape Law, vol. 2, P- 128. He waas eniitled to make
& protit out of his rights provided the other owners sufered no
prejudice.  The right given to Nefdt to use the road amounted
at most to au alienation by Gias of a part of his rights; see
Oosthuyzen v. Plessis und Another (5 S.C. 69). So also in De
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Beers Consolidated Mines, Ltd., v. MeHay it was contemplated
that a co-owner could lease his undivided rights. The proper
and appropriate course for the applicant to have adopted was
to institute action for a division,

Gregorowskt, in reply: Co-owners are practically partners,
and as such no one has the right to use the joint property for
any purpose not consented to by the othiers, The applicant
was surely entitled to some benefit for the use of her property.
In the De Beers case the action was for an account, and not for
& prohibition as to user, for if the latter question were in issue
the plaiutiffs would have succeeded. Where a co-owner leases
his rights, the enjoyment thereof by the lessee is based on the
assumed consent of the co-owners, hecanse it is open to the latter
to completely prohibit the user of the property on a particular
manner by one of their number, the doctrine being based on the
‘maxim Potior est conditiv prokibentis; see Voet, 10, 3, T.
With regard to the applicant’s right to proceed fov sn interdict,
see Wilson and Hall v. Wessels (8 8.C. 171).

Cur. ade. vull,

Poste (September 18):—

Mason, J.: The petitioner is the usufructuary of an undivided
half of the farm Leeuwkloof, and also acts as the guardian of a
minor son who owns a one-eighth undivided share in the farm,
subject to her usufrnet,

The respondent Glas is the registered owner of the other un-
divided half of the farm. With the consent apparently of the
others interested, certain children of the petitioner and the
vespondent (Has quarried and burned lime in kilns which they
had erected upon the farm, not far from the houndary of an
adjoining property, Kalkheuvel. To this spot they had wmade
8 road or, at any vate, improved an existing track. <o as to make
it, suitable for transport.

The respondent Nefdt, a son-in-law of Glas, having acquired
rights to lime on the wdjoining farm of Kalkheuvel, bagan tran-
sporting his )ime, with the consent of Glas, through the farm
Leeuwkloof along the road used by those quartying lime upon
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that farm. To this objection was taken on behalf of the peti-
tioner.  Negotiations took place for giving him a right of
passage, but they fell through. Therevpon a contract was made,
it 1s alleged, between Glas and Nefdt by which the former under-
took to transport the lime to the market, and for that purpose
wsed the road across Leeuwkloof. The petitioner claims an
interdict against Glas using the road across Leeuwkloof for
this purpose. The respondent Nefdt, with the leave of Glas,
crosses ‘the farm Leeuwkloof in order to reach his own lime
works on Kalkheuvel. The petitioner claims that his passage
across her farm should also be interdicted. She also contends
that the alleged contract between Glas and Nefdt for transport
is a were fiction, and that Nefdt as a matter of fact js doing
his own transport; but I intimated during the argument that
it would be impossible for me to decide that matter in an inter-
locutory application of this nature.

It is, I think, apparent from the atfidavits which have been
filed that no damage is being done to the property by the use
which is complained of, but it appeared to we that the petitioner
would be &utitled to an interdict if she could clearly show, on
admitted facts, that a right of hers was being infringed and a
right which she was entitled to enforee by interdict.

The actual facts, apart from the question of the alleged
fictitious contract and the use of water, which really was not
pressed in argument, are not in dispute. The issue is one
whether in law the respondent Glas can use the road now
existing on the joine farm for the purpose of riding lime from
Kalkheuvel, and whether the respondent Nefdt can, with the
cousent of Glas, use the seme road for the passage of himself
and his servants to hia lime works on the other farm.

The aathorities with reference to the common rights of use
by co-proprietors in undivided shares are not very numerous,
beeause, 50 it is laid down, the proper remedy in case of dispute
18 to have & division. Pothier discusses the question somewhat
briefly in his first appendix to his treatise on partnership, stating
(sec. 185) that the rights of co-proprietors are the same as those
of partners in partnership property. Partuers’ righta he defines
in chap. 5, where, in sec. 84, he states that each partner may
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use partnership property for the purposes for which it is intended,
and provided that he doex not hinder his co-partners from a like
use in their turn. Sir HENRY DE VILLIERS in Uosthuyzen v.
Plessis und Another (5 S.C. 69) lays down that the owner of an
undivided share is entitledsto make a reasonable use of the
farm, proportionate to his interests therein, having the same
rights of ingress and egvess as to any louse not in the actual
oecupation of co-proprietors, the right to depasture any number
of cattle to an extent that would not be disproportionate to his
share, and to the use of a reasonable quantity of wood aud water
for domestic purposes.

The petitioner's counsel coutended very strongly that a co-
owner had an absolute right of veto on any oee of the farm
at all, eiting Voet (10, 8, 7); but this passage refers, I think, to
the right which a co-owner has to prevent any innovation or
change in the nature of the oceupation of the land. The case in
which the rights of co-owners inter se Las been most fally dis-
cussed seems to be that of De Beers Consolidated Mines, Ltd.,
v. McKuy (16 C.LJ. 121), where the court of the late Republie
Inid down the general law with reference to this subject. There
was no difference as to principles, though one of the judges dis-
sented as to their applieation, Each co-owner, it was said,
could use the cowmon property in accordance with the use
to which it was intended to be put, but must vefrain- from
any acts by which the like right of user of the others might be
infringed.

Now in this case I cannot see anything on the record which
would justify me in believing that Glas used this road for the
transport of lime for Kelkheuvel in such a way us to interfere
with a similar use of the road by the petitioner or those on
whose behalf she is acting. But it in said that he cannot use
the road, because he is transporting things from another farm
and not for the purposes of this farm. I do not find anything
w the authorities which would justify me in holding that a co-
owner is limited, so far us the right of passage is concerned, to
use of the suriace of a joint farm ouly for the purposes of the
farme. He might, for instance, be a transport rider or carter.
Could it be said that he could not bring his cattle or transport.
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equipment on to the joint farm, because the persons for whomy
he was earvying goods lived somewhere else? Suppose the ve-
spondent Glas himself owned the farm Kalkheuvel: could it
be said that he could not cross Leeuwkloof with a load of goods
intended for that faim ? To make such a distinction would lead
to endless difficulties, and it is not, so far as I ean Judge, a dis-
tinction recognised by any authorities. The petitioner, I think,
must thevefore fail upon this portion of her claimi, .

With respect to the second branch of the ease, the whole
point is whether a co-owner can give strangers leave to use a
road across a joint farm. In the case of Oosthuyzen v. Plessis
and Another one co-owner sold her share on condition that she
should retain for life the possession of certain premises occupied
by her with the full consent of the other co-owners, the right of
the pasturing a certain nuwber of cattle, and using wood and
water un the farm for dowestic purposes, and this was an aliena-
tion of a portion of her rights with the reservation of another
portion which was held to be valid It was contended that the
respondent Glas had done no move in giving license to Nefdt to
cross the farm. The whole poiut is whether he has alienated
_only & portion of hi8 rights or whether he has substantially, so
far as his right of passage is coucerned, with reference to the
road in question, imposed another co-owner on the obher Jjoint
ownbrs, It the sole test be whether a license of this kind macgw\
the other proprietors or impedes in any way their use of the pro-
perty, then it would follow that one co-owner could allow the
whole world to use any of his rights and the other eo-owners
would have uo redress unless they could show some actual pre-
judice. This would, I think, impose an intolerable burden apon,
persons who wish to have the farm 1eserved for really joint use,
It seems to me that the position which actually results from a

license to use the road is analogous to that arising when another
co-owner is imposed on the joint owners. The respondent is
claiming for himself, and the Court is giving to hini the full
right of user of this road as a co-owner. I do uot think he ean
also confer these rights upon another, whilst he ia at the same
time oxercising thew for himself. It appears to me upon the
admitted facts that this is s clear infringement of the rights of

Mt P e i
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the petitioner, and that she in therefore entitled to an interdiet
in respect of the respondent Nefdt.

Some question is raised by the affidavits as to a way of neces-
sity. This was not pressed during srgument, because it was clear
that a way of neceasity could not be claimed by the respondent
Nefdt in this manner.

The petition prays for an interdiet pending action, but no
action will be neceswary if the sule question is whether Glas
way give ‘the vespondent Nefdt a right of passage across the
farm Leeuwkloof, and it would be putting the pariies to a
useless expense to compel an action to be brought if that is
to be the sole question at issue; but of course the petitioner
way desire to bring an action 50 a8 Lo show that the alleged
transport contract i fictitious, and that she wmight then have a
right to interdiet Glas in accordance with her prayer. As to
that 1 express no opinion, but I think the most convenient form
of order will be to give an interdict against the respondent Nefdt
until further order of the Court, leaving it for the petitioner to
determine whether she will proceed by action against Glas.

DPosten (September 19):—
On the question of costs,

Gregorowski, for the applicant: The applicant has succeeded
ag against Nefdt, and is therefore entitled te all the costs; she
was compelled to proceed against both Nefdt and Glas, becauss
it was threugh the latter that the trouble originated. No extra
costs have been caused by joining Glas, both respoudents being
1epresented by the same counsel and attorney. In a case of this
nature all the registered owners must be before the Court.

[Mason, J.. Is it a correct proposition that if one person gives
auother a right which the latter is not entitled to exercise, the
person to whose prejudice the right is exercised is entitled to
proceed against botls 2]

Yes: this is not the case of a trespasser raising the case that
another was really the trespasser. A difficult question of law
is raised, and the Lrespasser claimn that he acted under rights
conferred by the co-owner,
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De Wet, contra: Tae gravamen of the applicalion was the
conveyanee of lime, and although I admit that the applicant is
entitled to costs againat Nefdt, she has failed in her claim against
Glas, and should therefore pay the latter's costs. The proper
order against Nefdt is that he should pey half the costs, half
of the respondent’s and half of the applicant’s costs, the appli-
cant to pay half the costs of Glas. See Van Zyl, Judicial
Practice, 2nd ed. p. T75; Beaumont v. Senior and Bull ([1903)
1 K.B. 282).

Masox, J.: With reference to the eosts, 1 confess that I feel
considerable difficulty. I feel that, though the petitioner has
sucveeded in regard to part of her application, she has failed
in & very substantial portion; and as regards the respondent
Glas directly and personaily she has entively failed. Both 1e-
apondents are represented by the same counsel and atborneys,
and it is therefore extremely difficult to deal with the matic
of costs. I think I must try to deal with it, as far as possille,
as if there had been two entirely separate applications; and
a8 if as ogainst Glas the petitioner had entirely failed, sand as
sgainst Nefdt had entirely succeeded. If that had been the
result, Nefdt would have had to pay the petitioner’s costs, and
the petitioner would have to pay all Glas's costs. The Yuen-
tio® is how to work those principles into a case where, quite
rightly, the respondents are represented by the saine attoineys
and counsel. I think the case quoted by Mr. De Wet and the
priaciples referred to by him really indicale the right way of
dealing with the watter. 1 shall, (herefore, with 1eference to
the costs generally, divect that Nefdt pay half the petitioner’s
costs, and the petitioner shall pay half the costs of the i1espond-
ent Glas. But this will be prefaced by an order that the
respondents shall pay the costs of the petitioner in eounection
with the affidavits as fo the way of necessity, because that
question ought not to have been brought in at all. -+ All that
need have been said was: I may herveafter claim a way of
necessity in proper proceedings.” A way of necessity can only
be claimed in an action brought for that specitic purpose, and
no one is entitled to dee a road as a way of pecessity, ov to
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make any elaim for such & way, as a matter of fact, until he
has obtained an order from the Court.

Applicant’s Attorneys: Stegmann & Roos; Respondents’ At-
torneys: Sim & Von Velden,

/90 WL 8 .90 98,99
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1939 whe b, 137,
1938 Wb 182 184

GRABIE v. PRETORTA MUNICIPAL
COUNCIL.

1908, September 18, 21, Innes, CJ.

Practice, — Pleading, — Denial of liability.— Tender, — Poyment into
court,
olebl qr
In en action for,damages on the ground of negligence, it is permiseible
to plead simultaneously a denial of liability and a tender or pay-
ment into court,

Action for damages.

The declaration alleged that the plaintiff was employed by
the defendant in the excavation of certain soil for drainage
worka in one of the streeta of the town of Pretoria, and that
it was the duty of the defendant to see that the sides and over-
hanging walls of the excavations-were safe and properly pinned
up and supported; that the defendant failed to have the walls
and wides ro pinned up and supported and was aware of their
unsafe econdition; that the plaintiff, whilst unaware of these
facts and without having reasonable means of ascertaining the
same, was working in thé said excavations on the 14th April,
1908, when the walls gave way and the soil €1l upon the plain-
tiff, whereby he was seriously and permanently injured and
rendered unfit for work. On these grounds the plaintiff claimed
£1000 damages, less £25 paid on account, with costs,

The defendant in pars. 2 and 3 of its ples admitted that it
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waa its duty to see that the sides and walla of the excavations
were safe and properly supported, but stated that the excavations
in question were shallow, and that all reasouable precantions had
been taken; that the fall of the sides of the excavations could
not reasonsbly have been anticipated, and that the defendant
was unaware of the ungsafe condition of the excavations. It
was admitted that the plaintiff had been injured by the fall
of the ground, but it was denied that he had been permanently
injured and rendered unfit for work.

The plea further set out that the defendant had always been
willing to compensate the plaintiff, and had requested the latter
0 submit to medical examination in order to aseertain the extent
of his injuries, but that the plaintiff had refused to wubmit to
uch examination, and that the defendant had alveady paid the
plaintiff the sum of £25 as compensation for the injuries sus-
tained. The defendant tendered a further sum of £75, with
costs to date of the plea, on the magistrate’s court seale.

De Korte, for the plaintiff: On the plea as it stands the
only question to be determined in that of daipages, and the
Court will not hear evidence on the question of negligence,
The plea admite negligence, because the duty of pinning up the
sides in alleged, and the defendant, whilst admitting this duty,
does not deny that it haa failed therein. It is, moreover, not
competent for the defendant to deuy liability and aé the same
time plead a tender, the one being inconsistent with the other,
It is analogous to payment into court, and tha, according to
the English practice, would amount to a tender of amends, See
Spurr v. Hall and Another (2 Q.B.D, 615),

[InnEs, C.J.: Those were cases prior to the Judicature Aeta]

The tender is conditional, and the defendant, having tendered
<osis, cannot now deny liability,

Gregorowski, for the defendant: Pars. 2 and 3 of the plea
amount to a denial of the alleged breach of duty on the defend-
ant’s part, and it in competent for the defendant to so deny
liability and at the same time to plead a tender, provided it ia
unconditional : See Van der Spuy v. Colonial Government (14
8C. 410). The rule in fair and reasonsble, for it ia easy to con-



