1 General introduction to the law of succession
1.1 General Terminology

Executor: the person who administers the estate of a deceased.

Law of succession: a branch of private law. The law of succession comprises those legal rules or norms which regulate the devolution of a deceased person’s estate upon one or more persons. Thus the law of succession is concerned with what happens to a deceased person’s estate after his death.

The testator’s estate consists assets and the liabilities he had at the time of his death. Estate thus consists not only of assets but also of any debts that the deceased had incurred before his death.

Testator’s beneficiaries inherit only the assets; his liabilities do not devolve. Liabilities form part of the estate.

Residue of the estate: that part of the deceased’s estate which remains after the payment of funeral expenses, administration costs, tax, the deceased’s debts and the legacies.

Repudiation: heir or legatee refuses to accept a benefit from a deceased’s estate (must repudiate expressly).

Adiation: When a beneficiary accepts a benefit from a deceased’s estate (assumed).

Legatee: inherits a legacy which is a specific asset or a specific amount of money

Heir: inherits the residue of the estate. 

Inheritance: when the property which is left behind must go to an heir.
Succession: the devolution of the deceased’s estate.

Succession may take place in one of three ways, namely:

1. by virtue of a will (testamentary succession)

2. by virtue of the law (intestate succession)

3. by virtue of an ante nuptial contract
1.2 Death of the deceased
1.2.1 Moment of death

Moment of death not certain in SA law: problem is whether death should be defined as the termination of both heart and brain activity, or whether brain death is sufficient. S v Williams indicates that brain death may be enough.
1.2.2 Presumption of death

High Court may grant an order presuming the death of a person upon which his estate can be administered.
Constitutes an exception to the rule that a testator must be dead before succession can take place.

Cases: Re Beaglehole
1.2.3 Persons who die in the same disaster
Commorientes: several people lose their lives in the same disaster.
Rule: if it cannot be established beyond doubt who died first, no presumption of either simultaneous death or of survival exists. Thus courts will find that commorientes died simultaneously.
Cases: Ex parte Graham, Ex Parte Chodos Greyling v Greyling.

1.2.4 Further exception: Massing
Exception to the rule that a person must be deceased before succession can take place:

When two testators, in a joint will, mass their separate estates, or part of their estates, and jointly make provision for the disposition of the massed estates as a single unit.

The joint will disposes of the surviving testator’s assets, and this disposition comes into operation on the death of the first-dying testator although the surviving testator is still alive.
1.3 Wills, unilateral and multilateral juristic acts and donations
Juristic act: an act which is intended to create or alter rights and / or obligations, and it is an act to which the law attaches at least some of the consequences envisaged by the acting party or parties.

Unilateral juristic act (making of a will): performed by the activity of only one person. It is only one person’s actions that establish a will and it is only this person’s intention that is contained in the will.
Multilateral juristic act (conclusion of a contract, i.e. donation): a juristic act which is be performed only through the cooperation of two or more persons.
2 Intestate succession

2.1 The law of intestate succession in general

Regulated by the Intestate Succession Act 81 of 1987.

The law of intestate succession identifies the heirs to a deceased estate when the deceased has failed to regulate the devolution of his or her estate by will or antenuptial contract, or where it is impossible to carry out the wishes of the deceased because the beneficiaries are unable to inherit, do not wish to inherit or are predeceased. It is possible for a person to die completely intestate or only partly intestate.
2.2 Diagrams
M and V are married. X, the deceased, and B are children from this marriage. M also has a son (D) from his previous marriage to Y. X is married to W and they have two of their own children (E and F) as well as an adopted daughter, G. F is predeceased and has two children, H and I:
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2.3 General principles and terminology
2.3.1 The groups into which a person’s blood relations can be divided
A person’s blood relations can be divided into three groups:
1. Ascendants

2. Descendants

3. Collaterals

2.3.1.1 Ascendants
Ascendants: ancestors of the deceased, i.e. mother, father, grandmother, grandfather (in other words, anybody in the ascending (upwards) line of relationship.)

2.3.1.2 Descendants
Descendants – lineal descendants of the deceased (anyone in the direct line below the deceased).
Intestate succession states that no distinction is drawn between biological, adopted and extramarital children.
2.3.1.2.1 Adopted children
Section 1(4)(e): an adopted child shall be deemed a descendant of his or her adoptive parents and not a descendant of his or her natural parents, except 

1. in the case of a natural parent who is also the adoptive parent of that child or 

2. who was, at the time of the adoption, married to the child’s adoptive parent.

2.3.1.2.2 Extramarital (illegitimate) children

Section 1(2): illegitimacy does not affect the capacity of a blood relation to inherit ab intestato from another blood relation.

2.3.1.3 Collaterals
Collaterals: persons related to the deceased through at least one common ancestor or ascendant, for example brothers, sisters, cousins.

Full-blood collateral: related to the deceased through both parents or two common ascendants. 

Half-blood collateral: related through only one common ancestor.

2.3.2 Parental
Every group of parents and their descendants constitute a parental.

2.3.3 Stirps

Every descendant of the deceased who survives the deceased AND/ OR a predeceased descendant of the deceased who leaves living descendants forms a stirps.

2.3.4 Succession per capita and succession by representation

The order in which the intestate heirs inherit from the deceased person:

1. per capita, or 

2. by representation (per stirpes)
Heirs inherit per capita when they inherit equal shares according to the law of intestate succession on the ground of the degree of consanguinity in which they stand to the deceased. If there are more than one person related to the deceased person in the same degree of consanguinity, each inherits an equal share per capita.
An intestate heir inherits by representation when he, as an heir in the direct line of descendants, replaces his predeceased ancestor. Representation also takes place when a descendant replaces an heir who has repudiated or who is unable to inherit. In other words, succession by representation means that a person who is related to the deceased in a more remote degree of consanguinity is, for the purposes of intestate succession, treated as if he were more closely related to the deceased, because he takes the place of another heir.
2.3.5 Substitution ex lege
Sections 1(6) and 1(7) provide for substitution ex lege:

Substitution takes place where an heir inherits in the place of an heir who was supposed to inherit in the first place is unable to inherit or repudiates his benefit.
Subsection 6: if a descendant of a deceased person who, together with the surviving spouse of the deceased, is entitled to a benefit from an intestate estate, renounces his right to receive such a benefit, it will vest in the surviving spouse.

Subsection 7: if a person is disqualified from being an intestate heir or if he renounces his right to be such an heir, any benefit which he would have received shall devolve as if he had died immediately before the deceased died. This means that he can be substituted by his descendants. However, this subsection is subject to the provisions of subsection 6.
2.3.6 Degrees of consanguinity

To determine degree of consanguinity: 
1. Direct Line: each generation counts as 1 degree, i.e. father -> son = 1 degree, grandfather -> father - > son = 2 degrees.

2. Collateral Line: count the generations from the blood relation to the nearest common ancestor of that blood relation and the deceased, and then down to the deceased.
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	There is one line from X up to the parents and one line down to D, therefore X and D are related in the second degree. Y, the son of X, is related in the third degree to D.


2.3.7 Step relations

Step relations cannot inherit intestate from a deceased person since they are not blood relations of the deceased.
2.4 The rules of intestate succession
Child’s share is calculated by dividing the value of the intestate estate by the number of children of the deceased who have either survived him or have predeceased him but are survived by their descendants, plus one.
Order: Spouse, descendants, spouse & descendants, parents, one parent & descendants, descendants of parents (cloven), half-blood descendants of a parent, blood relation S,D,SD,P,OD,DP,HB,BR.
Rule 1: If a person dies intestate and is survived by a spouse but not by a descendant, such spouse shall inherit the entire intestate estate.

Rule 2: If a person dies intestate and is survived by a descendant or by descendants but not by a spouse, such descendant(s) shall inherit the entire intestate estate.

Rule 3: If a person dies intestate and is survived by a spouse as well as a descendant or descendants, the spouse shall inherit either a child’s share of the intestate estate or R125 000 (whichever is the greater), and the descendant(s) shall inherit the residue (if any) of the intestate estate.
Married in community of property: Spouse is entitled to half of estate before being divided between him/herself and the descendants.
Married out of community of property: If accrual system is applied, the accrual is either added or deducted from estate before the estate is divided. If the accrual system does not apply to the marriage, the surviving spouse simply inherits either a child’s share or R125 000 (whichever is the greater), and the descendants of the deceased inherit the residue.
Rule 4: If a person dies intestate and is not survived by a spouse or descendant but by both his parents, his parents will inherit the intestate estate in equal shares.
Rule 5: If the deceased is not survived by a spouse or descendant, but by one of his parents and descendants of his deceased parent, the surviving parent inherits half the intestate estate and the descendants of the deceased parent the other half. If there are no such descendants, the surviving parent takes the entire intestate estate.
Rule 6: If a deceased is not survived by a spouse or by children, nor by either of his parents, his estate is cloven into two equal shares – each share going to the side of one of his parents. From there, that half is divided between the descendants of that parent. If the deceased therefore had half-brothers or -sisters, they will inherit through the common parent’s side (with the half hand). The deceased’s full-blooded relations inherit through both parents (with the whole hand).
Rule 7: If the deceased is survived only by descendants of one of his deceased parents who are related to him through such parent alone, such descendants inherit the intestate estate. Half-blood relations in the second parentela will therefore inherit to the exclusion of relations in the third parentela.

Rule 8: If the deceased is not survived by a spouse, descendant, parent or descendant of a parent, his nearest blood relation(s) inherit the intestate estate in equal shares.

2.5 Partial Intestacy and lack of intestate heirs

2.5.1 Partial Intestacy

Where a deceased dies partly testate and partly intestate, the amount which a surviving spouse takes in terms of the will is ignored in calculating the intestate amount to which the surviving spouse is entitled under Act 81 of 1987 

Cases: In re MacGillivray’s Will
2.5.2 If a person dies without leaving intestate heirs

Regulated by sections 35(13) and 92 of the Administration of Estates Act 66 of 1965.

Procedure where the intestate heirs are unknown or do not exist: 

The executor
1. converts the intestate estate into money

2. pays the deceased’s debts,

3. places the proceeds in the Guardian’s Fund. 

4. after 30 years in which nobody has made a legitimate claim to the estate as an intestate heir of the deceased, the intestate estate accrues to the state. 
Particulars about the money in intestate estates which have been paid into the Guardian’s Fund are published from time to time in extraordinary issues of the Government Gazette so that interested persons may claim it as intestate heirs of the deceased persons concerned
3 Forms of wills and testamentary formalities

Testate or testamentary succession occurs when succession is regulated by a valid will in which the testator provides how succession to his estate is to take place.
A will must comply with the formalities applicable at the time of its execution. It is therefore not necessary for a person to execute a new will should the formalities applicable to a will change.

3.1 What is a “testamentary writing”?

Section 2(1) of the Wills Act provides that a will has to comply with certain formalities.

Will: 
According to the Wills Act: a codicil and any other testamentary writing.

According to Van der Merwe & Rowland: a unilateral and voluntary statement of intention by a person, called the testator, in a manner prescribed by law, by means of which the testator regulates the devolution of his or her assets after his or her death.

Codicil: an addendum or supplement to an existing will.

In Ex parte Davies the court decided that a testamentary writing is a document which defines any one of the

three essential elements of a bequest:

1. the property bequeathed

2. the extent of the interest bequeathed, that is, ownership, usufruct, fideicommissum, et cetera

3. the beneficiary

Thus: a document which identifies any one of these three elements is a testamentary writing, and must comply with the requirements of Act 7 of 1953 in order to be valid (Ex parte Davies, Oosthuizen v Die Weesheer).
Both wills and codicils are testamentary writings.
Moses v Abinader: any document in the nature of a testamentary writing incorporated into a will by reference must itself satisfy the formal requirements for a valid will.
Cases: Ex Parte Davies, Oosthuizen v Die Weesheer, Moses v Abinader.
3.2 Formalities when a testator signs his will with his own signature
Signing of the will is a requirement for the validity of the will. Can be done in 3 ways:

1. The testator himself may sign the will with his signature.

2. The testator may also sign the will by making a mark.

3. Some other person may sign the will on behalf of the testator.

3.2.1 Formalities where the testator himself signs the will with his signature

3.2.1.1 Witnesses

1. Must sign and attest the will in the presence of one another and the testator

2. Must be competent:
a. must be 14 years or older
b. must be competent to give evidence in a court of law

c. must be able to write
3. Must be present at the same time

4. May not sign by making a mark

5. Are witnessing the testator’s signature, mark or initials, which the testator has signed or acknowledged in their presence, thus not necessary for a witness to know contents of will or the fact that they are witnessing a will (Sterban v Dixon).

3.2.1.2 One page will
3.2.1.2.1 Testator

1. Must sign at the end of the will
2. Testator must sign the will or acknowledge that it is his signature 
a. in the presence of two or more competent witnesses 
b. who are present at the same time
3. Need not sign in the presence of the witnesses, as long as he acknowledges in their presence that the signature on the will is his signature (Bosch v Nel).

3.2.1.2.2 Witnesses
1. Must sign the will

2. Do not have to sign at the end of the will
3.2.1.3 More than one page will
3.2.1.3.1 Testator

1. Must sign at the end of the wording on the last page
2. Must sign or acknowledge his signature on every preceding page 
3. Must sign

a. in the presence of two or more competent witnesses
b. who are present at the same time.
4. May sign the pages preceding the last page anywhere on the page

5. Need not sign in the presence of the witnesses, as long as he acknowledges in their presence that the signature on the will is his signature (Bosch v Nel).

3.2.1.3.2 Witnesses

1. Must sign the will
2. Normally interpreted as having to sign the last page of the will

3. Need not sign the preceding pages

3.2.1.4 The attestation clause

Normally inserted to expressly state that the will was signed by the testator in the presence of the witnesses and that the witnesses signed in the presence of one another and the testator.

Not required by law and has evidential value only.
3.2.1.5 What constitutes a signature?
Law of Succession Amendment Act states that “sign” includes the making of initials, and “signature” has a corresponding meaning. 

Means that a testator or a witness may now sign a will with initials only. 

Only a testator may sign a will by making a mark. i.e. X or thumbprint.
Mark: a thumbprint or a cross.

Signature: making of initials, printing a name in block capitals, initial letter of the testator’s Christian name
3.2.1.6 Where does a will end?
Section 2 of the Wills Act: testator is required to sign “at the end of the will”.
“The end” is at the end of the body of the will, in other words, directly below the last writing of the will (Philip v The Master; Tshabalala v Tshabalala)
Section 2(3) of the Wills Act, however: 

1. new provision introduced by the Law of Succession Amendment Act

2. empowers the court to accept a document as a valid will even if it does not comply with all the formalities required for the execution of wills
Commissioner of oaths:

1. may make the certificate anywhere on the will. 

2. must then sign all the pages of the will on which the certificate does not appear
Kidwell v The Master: testator signed the second page of his two-page will some 13 cm below the signature of the second witness, and 17 cm below the attestation clause. It was held that the will was invalid because of the possibility of fraud.

3.3 Formalities where the testator signs the will by making a mark or where another person signs the will on behalf of the testator

3.3.1 Formalities where the testator signs the will by making a mark
Testator may sign his or her will by making a mark (Ex parte Goldman and Kalmer).
Additional requirement: Commissioner of oaths should be present when the testator makes his mark.

All other formalities re witnesses etc are the same.

3.3.1.1 The certificate

Need only to be attached to a will in two instances:

1. when the testator signs the will by making a mark

2. when another person signs the will on behalf of the testator.

Certifying officer must indicate his office as that of commissioner of oaths on the will. Failure to do so renders the will invalid (Radley v Stopforth).
3.3.1.1.1 The contents of the certificate
Commissioner of oaths must certify:

1. that he has satisfied himself as to the identity of the testator, and

2. that the will so signed is the will of the testator.
Failure to comply with these requirements renders the will invalid.
Jennett: Certifying officer may use his own words in the certificate but must ensure that certificate contains declaration to the effect that that he has satisfied himself of above 2 requirements.

Act contains a specimen of a certificate that may be used by the commissioner of oaths : will is not rendered invalid merely because the specimen has not been used.
3.3.1.1.2 Where must the certificate be appended?
Commissioner of oaths may append the certificate anywhere to the will.

Must sign each page of the will where certificate does not appear and he may do this anywhere on such page/s.
3.3.1.1.3 When must the certificate be appended?

Law of Succession Amendment Act:

1. The commissioner of oaths must append the certificate as soon as possible after the testator and the witnesses have signed the will in the commissioner’s presence. 

2. Should the testator die after the will has been signed but before the commissioner of oaths has appended the certificate, the commissioner must, as soon as possible thereafter, make or complete the certificate.

Thus seems that Act wanted to ensure that will is enacted uno contextu (in one continuous operation).

Act does not make provision for amendment of a certificate after testator’s death.
3.3.2 Formalities where some other person signs the will on behalf of the testator
If the testator directs some other person to sign his will on his behalf: 

1. Other person must sign the will or acknowledge the testator’s signature at the end of the will in the presence of the testator and two or more competent witnesses.

2. Witnesses must then, in the presence of the testator, the person signing the will, and each other’s presence, sign and attest the will. 

3. If the will consists of more than one page, the person signing on behalf of the testator must also sign all the preceding pages in the presence of the testator and the same witnesses who are present at the same time
4. Signing of the will by the person signing on behalf of the testator and by the witnesses must take place in the presence of the commissioner of oaths.

5. Certificate of the commissioner of oaths must be appended to the will
6. Other person signing on testator’s behalf may not sign by making a mark
3.4 The power of the court to order the Master to accept a document as a valid will
Section 2(3) of the Wills Act empowers the court to accept a document as a valid will even if it does not comply with all the formalities required for the execution of wills.
If the court is satisfied that the document was intended to be the person’s will, the court must order the Master to accept the document. It has no discretion.

Court’s power to condone is limited by the requirements set by section 2(3):

The court has to be satisfied that the document concerned was drafted or executed by a person:
1. who has since died, and
2. who intended the document to be his or her will.
The deceased should personally have written the document which he intended to be his will, or should have typed it or should have personally created it in another manner. Documents that the deceased had caused to be drafted by an attorney, bank or another third party, does not qualify for acceptance in terms of section 2(3).

NB! Cases: Bekker v Naude, Back v Master of the Supreme Court, Ex parte Williams.
Person who has since died: possible in a joint will for a section 2(3) application to serve before the court when one testator is still alive (Theron v The Master of the High Court).
That the testator intended the document to be his or her will: the most important requirement which has to be satisfied before a court will grant an order in terms of section 2(3) (Back v Master of the Supreme Court; Ex parte Williams: In re Williams Estate)
3.5 Lost wills, forged wills and the onus of proof
3.5.1 Lost Wills
The fact that a will is lost does not affect the fact that the testator left a valid will. 

Contents of the will may be proved by means of 

1. documentary or 

2. oral evidence (Nell v Talbot)

If a will was known to have been in the possession of the testator before his death but cannot be found after his death, this raises a rebuttable presumption that he had revoked it (Le Roux v Le Roux)

Punishment for anyone who steals, deliberately destroys, conceals, forges or damages a document purporting to be a will = fine or seven years’ imprisonment, or both (S v Van Zyl).
Unauthorised alterations or amendments to a will are invalid (Van Niekerk v Van Niekerk)

3.5.2 Forged wills and the onus of proof

A will which is complete and regular on the face of it is presumed to be valid until the contrary is proved (Kunz v Swart).
Onus thus rests with the party who maintains that the will is invalid (Sterban v Dixon; Leitao v The Master; Thakaer v Naran).
4 Amendments to wills
Two kinds of amendments may be effected to wills:

1. amendments whereby new provisions are added, and 

2. amendments whereby existing provisions are removed by( i.e. deletion or erasure)
Amendment: defined in the Act as a “deletion, addition, alteration or interlineations”.

Deletion: defined in the Act as “a deletion, cancellation or obliteration in whatever manner effected, excluding a deletion, cancellation or obliteration that contemplates the revocation of the entire will”.

Distinction must be made between 

1. amendments effected before or during the execution of a will

a. governed by common law

b. all amendments are signed or initialled by the testator and attested by the same witnesses.

2. amendments effected after the execution of the will
a. governed by Section 2(1)(b) and 2(2) of Act 7 of 1953
b. formalities that must be complied with are exactly the same as those applying to the execution of a will

If there are amendments in a will, there is a rebuttable presumption that they have been made after the execution of the will.
Section 2A: court is empowered to declare part of a will to be revoked if the testator’s intention to revoke is apparent from the will or a separate document. A “deletion” can therefore also constitute revocation, in which case the formalities need not be complied with.

Section 2(3): courts are empowered to declare a document a valid will although the amendments effected to it do not comply with all the formalities for the amendment of wills
5 Revocation of wills
Will is revocable at any stage until the moment of the testator’s death.
A will is regarded as being revoked if the testator revoked it animus revocandi (with the intention to revoke it).

A will may be revoked 
1. expressly 
2. tacitly
3. by a change in status of the testator (may revoke certain provisions, although it does not revoke the will)
A testator cannot revoke his will orally – not even in front of witnesses

5.1 Change in status
In SA a change in the testator’s status, i.e. marriage / birth of children after making a will, does not entail an automatic revocation of the person’s will.
Law of Succession Amendment Act 43 of 1992 Section 2B: Divorce has an effect:

If a person dies within three months after his or her marriage was dissolved by a divorce or annulment, the previous spouse will not inherit under that person’s will, unless it is apparent from the will that the testator intended his or her previous spouse to benefit, notwithstanding the dissolution of the marriage.
Does not revoke the will and consequently does not affect other provisions of the will

5.2 Express revocation
1. Where the testator makes a later valid will in which he expressly revokes all previous wills. Clauses revoking previous wills are called “revocatory clauses” (clausula revocatoria) (Re Estate Whiting)

a. Revocation takes effect from the moment when the revoking will is made, and not at the moment of the testator’s death (Wood v Estate Fawcus).
2. Where an unmarried testator expressly revokes his will by means of a subsequent antenuptial contract 
3. At common law where a testator destroys his will, whether wholly (in toto) or in part (pro tanto), with the intention of revoking it (animus revocandi) (i.e. burning the will, tearing it up, etc.) (Fram v Fram’s)
Where a testator:

1. cancels only part of his or her will, it may constitute either a “deletion” or a “revocation”.
2. destroys only part of his or her will with animus revocandi, the remaining part is still valid as a will if it forms a whole which is understandable without reference to the destroyed part

5.3 Tacit revocation
Where testator leaves various wills, and later wills do not expressly revoke the former, all may be prima facie valid: thus must all be read together & reconciled as far as possible in order to give effect to the testator’s actual intention.
If an earlier will/provision is in conflict with a later will/provision, then effect must be given to the later will / provision. Thus the earlier/provision will as a whole has been tacitly revoked by the testator by means of the later will.

5.4 Common law presumptions concerning the revocation of wills

Legal presumptions that come into play when court has to consider whether a will has been revoked by testator:
1. If a will was destroyed by the testator, there is a rebuttable presumption that he has destroyed the will with the intention of revoking it.
2. Where a will which was in the testator’s possession cannot be found after his or her death, there is a rebuttable presumption that the testator has destroyed the will with the intention of revoking it. There is, however, no such rebuttable presumption if the will was in the keeping of a third person.

3. There is also a rebuttable presumption that a testator has destroyed his will with the animus revocandi if the will was drawn up in duplicate and the copy or duplicate which was in the testator’s keeping cannot be found after his or her death. This rebuttable presumption does not apply, however, if both copies were in the testator’s keeping and only one copy is found after his death. This rebuttable presumption that the testator has destroyed his or her will with the animus revocandi also falls away where it is proved that the testator has destroyed his or her will in a thoughtless moment, by mistake, or in a moment of rage, drunkenness or insanity. The rebuttal of the presumption depends on the particular circumstances of each specific case. In other words, the presumption may be rebutted by the facts.
In terms of the Administration of Estates Act 66 of 1965, the Master must ignore these common-law presumptions concerning the revocation of a will when he makes a decision about the acceptance of a will. He is given the discretion also to accept a duplicate of the original will.
Reason for this is that the Master is not in a position to consider evidence in regard to the presumption – this is the task of the courts.

5.5 Power of the court to declare a will to have been revoked

Section 2A of the Wills Act empowers the court to declare a will or part of it to have been revoked if the court is satisfied that a testator intended to revoke the will or part of it by way of

1. a written indication on the will made by the testator or caused by him to be made; or

2. performed any other act in relation to the will which is apparent on the face of the will, or

3. drafted another document or caused such document to be drafted from which such intention is evident 

Basic question court asks: whether the testator intended to revoke the will.

Courts can declare will revoked even if the act of revocation does not comply with the necessary formalities. 
Only prerequisite: the act of revocation should be evident from a document or from the face of the will.
6 Revival of a revoked will
A revoked will (A) do not automatically revive when the revoking will (B) is destroyed.
Onus of proving that a revoked will has been wholly or partially revived by a reviving will rests with the person who alleges this.

The Wills Act 7 of 1953 does not expressly provide for the revival of revoked wills. Thus requirements come from case law.
1. Van Reenen v Board of Executors:

a. held that a will which had been revoked by a later will may be revived. 

2. In re Estate Marks:
a. held that re-execution is not required for the revival of a revoked will

3. Ex parte Estate Gillespie:

a. held that a will which had been revoked by a later will may be revived
b. the reviving document should be executed in accordance with testamentary formalities.

4. Moses v Abinader:

a. Decision went to SC of A:

i. unanimity was not reached
ii. Van der Merwe and Rowland state that the correct approach is the one adopted by Schreiner JA
iii. Schreiner stated that there is no good reason why a properly executed will which has subsequently been repealed should not be revived by a later will.
b. Held that reviving will need not expressly refer to the revoked will, provided that it is clear that the testator intended to revive it
The requirements for the revival of a revoked will may therefore be summarised as follows:

1. The will that must be revived should have been properly executed in accordance with the formalities applicable when it was made.

2. This will should still be in existence
3. It should be revived by a new will (cannot be revived orally).

4. The reviving will must be properly executed in accordance with the formalities prescribed (Moses v Abinader).
7 Testamentary capacity and the capacity to benefit under a will
7.1 The capacity to make a will

All persons who are capable of performing legal acts are generally capable of making wills.
Capacity to act: a person’s capacity to enter into legal acts

Testamentary capacity: the capacity to make a will: required age is 16.
Persons under the age of 16 cannot make a will and always die intestate.

Section 4 of the Wills Act 7 of 1953 governs the capacity to make a will:

Every person of the age of sixteen years or more may make a will unless at the time of making the will he is mentally incapable of appreciating the nature and effect of his act, and the burden of proof that he was mentally incapable at that time shall rest on the person alleging the same.
1. The testator must have been sane (compos mentis) at the time of making the will:
a. testator to have had the necessary testamentary capacity at the time the will was executed, his or her mental condition at the time of giving instructions for the drafting of the will is irrelevant

b. Lucidum intervallum wills are valid

c. Will of a prodigal is valid

d. A drunk person so intoxicated that he is not in possession of all his or her faculties when making the will, is incapable of making a will

e. A deaf and dumb person, if he mentally capable of appreciating the nature and effect of his or her testamentary act, is capable of making a will (was not under common law)
2. The testator must have the free and serious intention to dispose of his property by will. He must have the animus testandi and he must exercise it completely voluntarily. (Spies v Smith)
Relevant cases: Tregea v Godart

7.2 The capacity to benefit under a will

7.2.1 General Rule

Fundamental principle: any person, whether natural or juristic, whether born or unborn, may be a beneficiary under a will.
Common law and Wills Act 7 of 1953, however, exclude certain persons.

7.2.2 Adopted and illegitimate (extramarital) children
1. Adopted child shall be regarded as being born from his adoptive parents, and, in determining his relationship to the testator or another person for the purposes of a will, as the child of his adoptive parents, and not of his natural parents.

2. Fact that a person was born out of wedlock shall be ignored in determining his relationship to the testator or another person for the purposes of a will.

7.2.3 The unborn

Possible for testator to nominate uncertain but definable persons as beneficiaries under his will, but the beneficiary, whether heir or legatee, must either exist or at least have been conceived at the moment when the bequeathed benefit vests in him or her.
Nasciturus: (unborn beneficiary)
1. if beneficiary has been conceived at the moment when the bequeathed benefit vests, then the unborn beneficiary cannot inherit yet.

2. vesting of the inheritance is held over or suspended until it is certain that a viable person has been born alive

3. If a viable person is born alive:

a.  he inherits the bequeathed benefit
4. If no viable person is born alive:

a. the inheritance or benefit which was reserved for the nasciturus accrues to other heirs’ portions

7.2.4 Bequests to a class of persons
Regulated by Law of Succession Amendment Act 43 Section 2D(1)(c). Provides that:
1. any benefit allocated to the children of a person, or to the members of a class of persons, shall vest in such children or those members of the class of persons who are 

a. alive at the time of the devolution of the benefit, or 

b. who have already been conceived at that time and who are later born alive
Thus, if a testator wishes to benefit children born after his death, and who have not been conceived at

that time, his intention to this effect will have to be apparent from the will.
7.2.5 Incompetent persons
7.2.5.1 Persons who may inherit neither testate nor intestate
General unworthiness: a person is unworthy to inherit from anybody at any time.

Unworthiness, however, is relative: although a person may be unworthy of inheriting from one person, this does not mean that he is unworthy of inheriting from others

The following people do not form a numerus clausus: other forms of conduct may also lead to unworthiness.
7.2.5.1.1 The person who murdered the testator
A person who intentionally caused the death of the deceased is incapable of inheriting any benefit in the estate of the deceased: De bloedige hand erft niet.

A person who has murdered the deceased’s parent, child or spouse may not inherit from the deceased.

Relevant Cases: Ex parte Steenkamp and Steenkamp.
7.2.5.1.2 The blameless killer of the testator
If a person was insane when he murdered the testator, he has the capacity to inherit from him: An insane person cannot be held accountable for his wrongdoing.

7.2.5.1.3 The person who negligently caused the deceased’s death
Common law: a person who has negligently caused the deceased’s death is incompetent to inherit from him.
In practice: a negligent killer will be disqualified from inheriting from his victim only if his conduct is also morally reprehensible or unacceptable.

Relevant Cases: Casey v The Master.

7.2.5.1.4 A spouse, married in community of property, who murdered the other spouse

Husband / wife who kills the other spouse will be unworthy to inherit anything from the other’s estate.
Relevant Cases: Gafin v Kavin.
7.2.5.2 Persons who may not inherit testate
7.2.5.2.1 The writer of a will
Section 4A(1) of the Wills Act disqualifies the following from receiving any benefit under the will:
1. a witness to a will, or
2. a person who signs the will by direction of the testator, or 

3. who writes out the will or any part of it in his own handwriting, or 

4. the person who is the spouse of such person at the time of the execution of the will, 

7.2.5.2.2 The witnesses and the person who signed the will by direction of the testator

The abovementioned people cannot inherit testate, however, in terms of section 4A(2), the court may declare such person or his spouse competent to receive a benefit under a will if 

1. the court is satisfied that he/she did not defraud or unduly influence the testator in the execution of the will.

2. if he would have inherited intestate had the testator died intestate. 

a. such a person or his spouse is not entitled to receive more than he would have received intestate.

3. a witness or his spouse will not be disqualified from inheriting under the will if the will was signed by at least two other competent witnesses who will not receive any benefit under the will.
8 Vesting of benefits

8.1 Vesting
8.1.1 Two meanings of “vested rights”

Can mean:

1. when it is said that a right vests in a person, that such person is the holder of the right.

2. can be used to draw a distinction between a right that is certain and one that is conditional:
a. if a beneficiary has a vested right, it is certain that the right cannot be taken away from him; 

b. if he has a contingent or conditional right, this means that the right is not yet vested in him
8.1.2 The presumption that vesting takes place on a testator’s death
When the testator dies, it is presumed that he intended the bequeathed benefit to vest in the beneficiaries at the very moment of the testator’s death.
However, heirs do not become the owners of the property immediately on the death of the testator.

Thus: the heir gets a vested right to claim delivery or transfer of the bequeathed benefit from the executor after the accounts have lain for inspection.
Thus: a vested personal right to claim the bequeathed property unconditionally when the accounts have been finalised vests in the beneficiary on the death of the testator, unless the will indicates otherwise.

8.1.3 Dies cedit and dies venit
Dies cedit: the technical term used to describe the moment in time when the beneficiary acquires a vested right.
Dies venit: The time when the beneficiary’s right to claim delivery of the bequeathed benefit becomes enforceable.
If dies cedit is delayed, dies venit must be delayed too: A beneficiary cannot have a right to enjoy the property without having a vested right.
A bequeathed asset which has vested in a beneficiary devolves upon the beneficiary’s heirs when he dies.

8.1.4 The postponement of dies cedit and dies venit
A testator may dictate in his will when he wishes dies cedit or dies venit to occur, and he may postpone either or both of them.
Thus: possible for a testator to bequeath a benefit to a beneficiary unconditionally, but to postpone the date of transmission of the benefit.

Dies cedit  can be postponed via 
1. a suspensive condition.

2. a trust

Dies venit can be postponed via 
1. a suspensive time clause.

2. a trust

Relevant cases: Jewish Colonial Trust v Estate Nathan
8.1.5 Vesting and conditional bequests
The testator may make a benefit conditional, that is to say, subject to the fulfilment of a suspensive condition.
Both dies cedit and dies venit are postponed pending the happening or fulfilment of the suspensive condition.
If the suspensive condition is not fulfilled, there is no vesting of the bequeathed benefit in the beneficiary:
1. If the condition is never fulfilled, dies cedit will never take place. 

2. As soon as the condition is fulfilled, dies cedit takes place at that very moment.

Dies venit can be postponed by means of a time clause, i.e. person can use the farm when he turns 21.
Relevant cases: Jewish Colonial Trust v Estate Nathan
8.1.6 Vesting and trusts
A testator may, by making use of a trust:

1. postpone dies cedit and dies venit: i.e., where he orders his trustees to keep his property in trust to support his widow out of the income from it, and to divide the capital among his surviving children after her death.
2. postpone dies venit only, while dies cedit is to take place on his death: i.e. a testator leaves his estate to his children as the heirs but directs her trustees to keep the inheritances in trust until the heirs have reached a certain age.
Relevant cases: Jewish Colonial Trust v Estate Nathan
8.1.7 Acceleration of benefits
Occurs when an intermediate beneficiary (such as a fiduciarius) repudiates his benefit without the testator having foreseen this eventuality.
Due to conflicting court decisions it is unsure whether 
1. the ultimate beneficiaries may inherit immediately (Ex parte Marais), or 
2. whether the literal intention of the testator must be observed.
Relevant cases: Ex parte Marais.

8.1.8 Vesting in the case of intestate succession
If provisions of the will fail and the estate / part of it must then devolve ab intestato, the date on which the intestate heirs are identified is the date of ultimate failure of the will. What vested in the intestate heirs after such failure is what is left of the estate on that date.
Relevant cases: Harris v Assumed Administrator, Estate MacGregor.

9 Freedom of testation and power of appointment
9.1 Freedom of testation

Freedom of testation means the freedom of a person to execute a valid will to govern the transmission and use of property by will, and to govern the activities and lives of others after his death.
Power of appointment is the delegation of the testator’s power to appoint beneficiaries in his will, to someone else.
Principles regarding delegation of power of appointment affect the testator’s freedom of testation, because power of appointment may only be granted in certain limited circumstances.
Freedom of testation is virtually unlimited, but can be limited by the testator’s intention being:
1. contra bonos mores
2. impossible

3. too vague or 

4. in conflict with the law. 

5. Indirectly limited by certain maintenance requirements and the provisions of the Maintenance of Surviving Spouses Act 27 of 1990.

9.1.1 Competence of the court to make alterations to a will
The High Court has may not:

1. consent to alterations to the testator’s will by the beneficiaries under the will against the testator’s express intention.
2. change the binding clauses of a will, even if all the beneficiaries agree to it.
The High Court may:

1. delete something from a will that was inserted by the drafter by mistake 

2. add words to a will if this is necessary to give effect to the wishes of the testator by way of rectification

3. deviate from the terms of a will where circumstances since the making of a will have changed to such a degree that it would have been impossible for the testator to have foreseen them
9.1.2 Common law and statutory limitations on freedom of testation

9.1.2.1 Statute and common law
1. The Immovable Property Act 94 of 1965 and Section 33(1) of the General Law Amendment Act 62 of 1955 gives a court the power to alter / remove restrictions on immovable property placed thereon by the testator.
2. The testator’s capacity to prohibit the alienability of land by means of long-term provisions is limited because he may not place a restriction on alienation which lasts longer than the Immovable Property Act prescribes.
9.1.2.2 Contra bonos mores
Courts will not enforce conditions in a will which are seen as contra bonos mores: Two such conditions:

1. conditions which prohibit the beneficiary from marrying 

2. conditions which force the beneficiary to live in a certain place or to change his or her name
9.1.2.2.1 Conditions which prohibit the beneficiary from marrying
Testator may not 

1. leave a benefit to a person who has never been married on the condition that the he/she remains unmarried
2. place a condition, the purpose of which would be to destroy an existing marriage
Testator may:

1. prohibit someone who has been married before, to marry again

2. make it a condition of the bequest that the beneficiary may not marry a certain person or;

3. that the beneficiary may not marry a person who subscribes to a certain faith or is of a specific race
9.1.2.2.2 Conditions which force the beneficiary to live in a certain place or to change his or her name
Under common law:
1. provisions which require someone to live in a certain place or on a certain property are valid and enforceable

2. change of name clauses are valid

An onerous provision should clearly state what the testator means. If there is any doubt as to his intention, the courts will be inclined to interpret the will so that it is not harmful to the beneficiary.
9.1.2.2.3 Power of appointment
A testator may only grant a power of appointment in certain limited instances.
9.1.3 The testator’s capacity to disinherit close relatives
9.1.3.1 Children, parents, brothers and sisters
A child (even an extramarital or a major child who cannot support himself) has the right to claim maintenance from the deceased estates of his/her parents.
9.1.3.2 The surviving spouse
Maintenance of Surviving Spouses Act 27 of 1990: If a marriage is dissolved by death after the commencement of this Act the survivor shall have a claim against the estate of the deceased spouse for the provision of his reasonable maintenance needs until his death or remarriage in so far as he is not able to provide therefore from his own means and earnings.
Factors taken into consideration when determining reasonable maintenance needs:

1. the amount in the estate of the deceased spouse available for distribution to heirs and legatees

2. the existing and expected means, earning capacity, financial needs and obligations of the survivor and the subsistence of the marriage

3. the standard of living of the survivor during the subsistence of the marriage and his age at the death of the deceased spouse

A survivor and a dependant child:

1. Survivor’s claim has the same order of preference as that of a dependant child.

2. When a survivor and a child’s claim compete, those claims shall, if necessary, be reduced proportionately

3. Where there is a conflict of interests because the survivor has to institute a claim for maintenance on behalf of a minor dependent child of the deceased spouse, the Master may defer the claim for maintenance until the court has decided on the claim.
9.2 Delegation of testamentary power (power of appointment)
General principle: a testator must exercise his testamentary power himself, and may not leave it to another to decide who will inherit under his will.
Exceptions:

1. bequests for charitable purposes
a. testator may authorise the administrator of his estate to nominate the beneficiaries

2. testator may authorise the bearer of an interim right (i.e. a fiduciary, usufructuary) to nominate the eventual beneficiaries, or to determine what each beneficiary is to receive or the manner in which they are to inherit. 
a. The grantee of the power must have a beneficial interest in the property and survive the testator
b. such a power may be conferred on a trustee to appoint beneficiaries from a specified class of persons designated by the testator (special power of appointment). (Braun v Blann and Botha)
Testator may revoke the power of appointment that was granted in his will at any time.
Special power of appointment: beneficiaries must be chosen from certain persons / a certain class  of persons.

General power of appointment: implies that the grantee of the power is free to choose the beneficiaries
See Arkell v Carter re power of appointment.
Relevant cases: Braun v Blann and Botha, Arkell v Carter.
10 The content of wills
10.1 Inheritances and legacies

10.1.1 Definitions

Beneficiaries:  The persons upon whom the assets in a deceased person’s estate devolve. This is a general term, and when referring to beneficiaries we must distinguish between heirs and legatees.
Heir: inherits all the assets, or a share of the assets, or the residue of the estate. The benefit he inherits is known as an inheritance.
Legatee: always inherits a specific asset or a specific sum of money. A bequest of a specific asset or sum of money is known as a legacy.
Prelegacy: A special bequest which, under testamentary instruction, enjoys preference over all other bequests.
Bequest price: A legacy may be bequeathed subject to the beneficiary paying a stipulated price to the estate or a third person.
It is the duty of the executor to administer a deceased estate:

1. To pay all the testator’s debts out of the assets of the deceased estate, and 

2. only then to share out the remaining assets in the deceased estate among the testator’s beneficiaries, whether heirs or legatees.

As a result of the administration of deceased estates by executors in South Africa, the distinction between heirs and legatees has largely disappeared.
In the following respects, however, the difference between an heir and a legatee is still important in South Africa:

1. After the executor has paid the testator’s debts, he or she must first pay or make over the legacies to the legatees before handing over inheritances to heirs.

2. Heirs may be compelled in certain circumstances to account for those benefits which they had received during the testator’s lifetime while legatees are never obliged by law to account for such benefits. 
3. The right of accrual differs in a minor way in the case of heirs and legatees.
10.1.2 Failure of a legacy
A legacy will lapse or fail in the following circumstances: DI RAID 
1. Ademption: If a testator voluntarily alienates the object of a legacy in his lifetime, the legacy lapses.
a. failure of a legacy by ademption depends on the testator’s presumed intention. The presumption may therefore be rebutted by evidence of the testator’s actual intention
b. If the object of the legacy has been alienated and the testator did not have the intention of revoking the bequest, the legatee is entitled to the value of the legacy or to the bequest itself if the executor is able to recover it
2. If the legatee dies before the legacy vests in him

3. If the legatee repudiates the legacy.

4. If the legatee is incompetent of inheriting under the will.

5. If the bequeathed thing is destroyed.

6. If the testator’s estate is insolvent
10.1.3 The institution of an heir
Not necessary that a will contains the institution of an heir.
No specific form is required for the institution of an heir today:

1. It is sufficient if the wording of the will shows that it was the testator’s intention to nominate a specific person(s) or determinable person(s) as his or her heir(s)

2. The testator may even use the heir’s nickname: it is sufficient if the heir has been indicated in such a way that it is possible to ascertain who he or she is
10.1.4 Failure of an inheritance
An inheritance lapses or fails in the same circumstances as a legacy, except in the case of ademption.
10.2 Unconditional absolute and conditional bequests
10.2.1 Unconditional (absolute) bequests

Unconditional (absolute) bequest: one in which the testator leaves property to the beneficiary without any conditions attached.
Condition: an uncertain future event.

An absolute bequest may, however, be made subject to a time clause: If a bequest is subject to a time clause, it is subject to an event that will certainly happen in the future, although it may be certain / uncertain when it will arrive.
A time clause may be suspensive or terminative.

A bequest subject to a suspensive time clause is a bequest where the beneficiary will enjoy the benefit only at a certain future time (in other words dies venit is postponed until a future date):
“I leave my farm to my son, but he is not to take it until he turns 21.”

A bequest subject to a terminative (resolutive) time clause is one in which the beneficiaries’ rights are terminated when a certain time arrives:
“I leave my farm to my son. When he dies or reaches the age of 60 years, it is to go to the Government of South Africa to be used as an agricultural research station.”

10.2.2 Conditional bequests
Conditional bequest: one which depends on a future event which is uncertain, in the sense that it may or may not occur.
10.2.2.1 Types of conditions
10.2.2.1.1 Resolutive (or terminative) conditions
A bequest subject to a terminative condition is one in which the bequest is made to terminate if a particular uncertain future event takes place. (Dies cedit and dies venit arrive on the death of the testator.):
“I leave my farm to my wife. If she should remarry, my farm is to belong to the National Parks Board.”
If heir is appointed subject to resolutive condition, the inheritance vests in the heir upon the death of the testator.

If the resolutive condition is fulfilled: he ceases to be heir. 
If the resolutive condition is not fulfilled, he continues to have full ownership of the inheritance.
Resolutive condition effect: beneficiary receiving benefit subject to resolutive condition acquires a vested right.
Nudum praeceptum: resolutive condition is of no effect if there is no gift over to someone else on fulfillment of the condition. Thus: testator must indicate what would happen should the condition be fulfilled. 

10.2.2.1.2 Suspensive conditions
If a bequest is made subject to a suspensive condition the beneficiary does not get a vested right to the benefit bequest unless and until a particular uncertain future event takes place comes:
“I leave my farm to my son if he wins a national chess competition.”

Suspensive condition postpones dies cedit and dies venit
Inheritance subject to a suspensive condition vests in the heir only on the happening of a future, uncertain event.

Where a suspensive condition is present, there must also be a corresponding resolutive condition somewhere.
10.3 Modus

If a testator obliges a beneficiary to apply a bequest, or the proceeds of it, to a particular purpose, it is said that the bequest is subject to a modus. The important aspect of a modus to remember is that compliance with the modus does not affect the vesting of the beneficiary’s rights.
1. A modus does not render the bequest to which it has been attached conditional: thus, the modus as such has no influence on the time when the bequeathed benefit vests.

2. As soon as the beneficiary accepts the bequeathed benefit, an obligation arises, in consequence of which he is bound to carry out the modus
3. It is only if the modus is not impossible or illegal or contra bonos mores that an obligation arises.
10.3.1 Reasons for making a modus
1. It may be in the interests of the beneficiary himself
a. No obligation arises when 
i. the modus is solely for the benefit of the heir or legatee who has been burdened with it, and 
ii. the testator would have left the benefit to him in any event regardless of whether he carried out the modus or not.

2. The modus may be in the interests of other persons.
a. Persons who would receive a benefit from a beneficiary performing a modus have a personal right against the person on whom the modus rests
b. Testator’s executor may reclaim the bequeathed benefit from the heir or legatee concerned if the latter refuses to carry out the modus.

3. The modus may be for the furtherance of an impersonal objective (taking care of grave, establishing orphanage, erection of a monument, etc.)
a. Problem: there is nobody to supervise the performance of the modus by the legatee or heir concerned

b. Modus in this form is not at all well developed in our legal system. 
c. Appears that a modus in this form is a nudum praeceptum
10.3.2 Modus distinguished from conditions
1. Modus has in itself no influence on the vesting of the bequeathed benefit in the heir or legatee concerned.
2. If the heir or legatee concerned dies before the performance of the modus, the bequeathed benefit nevertheless devolves upon the heirs of the heir or legatee
3. In a modus, vesting takes place in the beneficiary on whom the burden rests on the death of the testator, while the beneficiary to whom a benefit is left subject to a suspensive condition gets no vested rights before the condition has been fulfilled.
In cases where there is doubt whether a provision in a will is a modus or a suspensive condition, there is a presumption that it is a modus since a modus is unconditional

11 Substitution
11.1 Direct Substitution

11.1.1 Express direct substitution

Substitution: Takes place when a testator appoints a beneficiary to inherit a benefit and, at the same time, appoints another beneficiary to take the place of the first-mentioned heir or legatee. Substitution may take place either in the alternative (direct substitution) or one beneficiary after another (fideicommissary substitution)
Direct substitution: one in which two or more beneficiaries are instituted in the alternative.
Can take place:

1. Where 1 or more persons are expressly nominated in a will.

2. Tacitly by legislation
Takes place where one person takes the place of another because the 1st person:
1. has predeceased
2. is incapable of inheriting (i.e. because he or she was a witness to the will)

3. refuses to inherit (repudiate)

4. cannot take the inheritance or benefit because of the nonfulfilment of a condition attaching to the inheritance or bequest.
Purpose:
1. avoid intestate succession in respect of the bequeathed benefit if the instituted heir or legatee does not inherit

2. serves to exclude the right of accrual
11.1.2 Direct substitution implied by law (ex lege) – section 2c of the wills act 7 of 1953
Substitution ex lege applies where section 2C of the Wills Act 7 of 1953 comes into operation.
Effect of this section:

1. if a testator appoints a descendant of his as a beneficiary, and that descendant

a. renounces his benefit, or 
b. predeceases the testator, or 
c. is disqualified from inheriting, 
2. the testator’s 
a. surviving spouse or 
b. the descendants of the instituted descendant 
3. are impliedly directly substituted for such descendant who does not inherit.
There is a massive amount of stuff further re this, but I’ll put money on them not asking this in the exam. 

11.2 Fideicommissary substitution
Fideicommissary substitution is used to create a fideicommissum.
Fideicommissary substitution occurs where:
1. a testator directs in his or her will that, after his death or death, a series of successors (heirs or legatees) are to inherit his or her whole estate or part of it, or specific assets, so that the benefit passes from one successor to another. 

2. The different successors thus inherit the same benefit one after the other. 
3. The first successor is called the fiduciary, and every beneficiary to whom he or she must transmit the bequeathed benefit after a certain time or upon the fulfillment of a certain condition is called a fideicommissary.
Purpose: to give a testator the opportunity of nominating various successors to inherit the same benefit in succession, that is, one after the other
Difference between fideicommissary substitution and direct substitution:

1. in a fideicommissum, there is always a succession of beneficiaries

2. in direct substitution either one beneficiary or the other inherits – they do not succeed each other
11.2.1 Presumption in favour of direct, as opposed to fideicommissary, substitution
Nature of fideicommissa is burdensome:
1. they limit the ownership of the fiduciary as well as all the fideicommissaries except the eventual one. 
2. our common law is thus not in favour of fideicommissa, which it considers to place unnecessary burdens on the beneficiaries of a testator
3. thus a presumption against fideicommissary substitution consequently developed
Presumption against fideicommissary substitution:

1. only exists where there is doubt as to whether a testator intended direct or fideicommissary substitution
2. does not apply where there is doubt about whether a testator intended a fideicommissum or a usufruct, as a usufruct is equally burdensome upon the beneficiaries.
12 The fideicommissum
12.1 Description of a fideicommissum and limitations
12.1.1 Definition of fideicommissum
When a testator creates a fideicommissum, he leaves property (almost always material, corporeal things) to a fiduciary, subject to the burden of handing it over in full ownership to a fideicommissary at a certain time or upon the fulfillment of a condition.
There are always at least three people involved in a fideicommissum, namely:

1. the testator
2. the fiduciary and 
3. the fideicommissary
The fiduciary is the first person to receive the property, and he has to hand it over to the second person to receive the property. This person is called the fideicommissary. 
Where several fideicommissaries have been nominated to inherit one after the other, each fideicommissary becomes owner of the fideicommissary property subject to the burden of handing it over to the next, while the last fideicommissary becomes full owner.
Subgroups of fideicommissa: 
1. conditional fideicommissa, 
2. fideicommissa with the si sine liberis clause, and 
3. fideicommissa residui
12.1.2 Restrictions on fideicommissa
Immovable Property Act 94 of 1965 restricts all fideicommissa of immovables to a maximum of two substitutions after the original fiduciary has become owner.
Fideicommissa over movable property are still effective for as long as the testator wishes.

12.1.3 The power of the court to remove or modify restrictions on immovable property
At common law, sale or mortgage may be authorized for 
1. reasons of necessity and 
2. on the ground of the consent of all beneficiaries.
Court also has the statutory power to remove or modify burdens on property, including fideicommissa, by virtue of Act 94 of 1965:
1. Section 2(1): allows a beneficiary who has an interest in immovable property to apply to court for removal or modification of the restriction, on the ground that such removal or modification will be to the advantage of any beneficiaries, present or future, born or unborn, certain or uncertain.
2. Section 3: if the court finds that 
a. the shares of the immovable property are too small for beneficial occupation, or
b. because beneficial use is prevented by a prohibition against subdivision, or 
c. because circumstances have arisen which the testator did not foresee, the court may remove or modify any  such restriction or give any other appropriate order
3. Section 3(1)(d): the court may remove or modify a restriction if “it will be in the public interest or in the interests of the persons referred to in sub-section (1) of section two, to do so”.
12.2 Various forms of fideicommissa
12.2.1 Conditional fideicommissa
In the ordinary conditional fideicommissum, the property is left to one beneficiary, subject to the condition that if a particular uncertain future event takes place, the property is to pass to another beneficiary. If that uncertain future event does not take place, then the first beneficiary (the fiduciary) will remain owner, and when he eventually dies, the property will form part of his estate.

Example: “I leave my farm to my wife. If she should remarry, the farm is to go to my son.”
An ordinary fideicommissary bequest like “I leave my farm to my son, A. On his death (after mine) it is to go to his eldest son, B”  is a conditional bequest because there is a tacit condition of survivorship.
12.2.2 The si sine liberis decesserit clause (if someone dies without children)
We are concerned with a si sine liberis decesserit clause if a testator bequeaths his or her property or estate to another, stipulating that if the beneficiary dies after the testator leaving no children (si sine liberis decesserit), the property or estate must pass to a third party.
A tacit fideicommissum (fideicommissum tacitum) is created in favour of the heir’s children by virtue of the mere fact that they are mentioned in the condition, provided that the child is a descendant of the testator.
If they are not descendants of the testator, a tacit fideicommissum is not created.

Tacit fideicommissum created: “I leave my farm to my son, S. If he dies without children, the farm must go to my daughter, D.”

No tacit fideicommissum created: “I leave my farm to my sister’s son, S. If he dies without children, the farm must go to my sister’s daughter, D.”

Relevant cases: Du Plessis v Strauss.
12.2.3 The fideicommissum residui
We are concerned with a fideicommissum residui where property is left to a beneficiary subject to the condition that as much of it as may be left at the time of the beneficiary’s death is to devolve upon another person.
Example: “I leave my entire estate to my wife, and what is left of it upon her death must go to our children.”

Wife is the fiduciary and the children the fideicommissaries, and the wife is given an implied power of alienation.
Thus constitutes an exception to the general rule that the fiduciary may not alienate the fideicommissary property.

This form of fideicommissum is most often found in the joint wills of husband and wife – the survivor is the fiduciary and the children the fideicommissaries of the residue.

Fiduciary may alienate only three quarters of the fideicommissary property during his lifetime, and then only if the alienation does not take place solely to defraud the fideicommissary.
12.3 The legal position of the parties in a fideicommissum
12.3.1 The legal position of the fiduciary (fiduciarius)
Fiduciary is normally the owner of the property, subject to a resolutive or terminative condition. 

The fiduciary may not alienate or mortgage the fideicommissary property, except where

1. he obtains the cooperation of all the fideicommissaries, where they are majors. 

2. in all other cases, alienation or mortgage is possible only with the consent of the High Court.
The fiduciary:

1. can alienate his or her fiduciary interest
2. is entitled to the fruits or produce of the fideicommissary property

3. is entitled to the interest on the price obtained for the minerals where there is a mine on the property

4. is obliged to manage the fideicommissary property as a reasonable person

The property

1. unless the testator has ordered otherwise, the fiduciary’s fiduciary interest in the fideicommissary property becomes an asset in his insolvent estate which can be converted into money.
2. can only be sold subject to the onus fideicommissi (when the fideicommissary condition is fulfilled, the property goes to the fideicommissary)

3. does not fall into the common estate when the fiduciary marries in community of property, but the income and fruits of the fideicommissary property do

12.3.2 The legal position of the fideicommissary (fideicommissarius)

The fideicommissary : 

1. the person to whom the fiduciary must hand over the fideicommissary property as directed in the testator’s will.

2. need not be in existence at the time of the testator’s death
3. essential that he should be alive or already conceived at the time indicated by the testator as the moment for the transmission of the fideicommissary property to him or her by the fiduciary.

4. should the fiduciary predecease the testator, he acquires a vested right to the ownership of the property at the very moment when the testator dies

12.3.3 The nature of the fideicommissary’s right
The fideicommissary:
1. is the holder of a personal right (Barnhoorn v Duvenage).

2. has a real right where the fideicommissum relates to immovable property and the onus fideicommissi is registered against the title deed of the property.

3. has a personal right to claim that the fiduciary shall behave as a proper fiduciary during the continuation of the fideicommissum, and that the full operation of this right is suspended until the fideicommissary condition is fulfilled

Positive law allows the fideicommissary to take steps to protect his interests as an interested party: RRISC
1. In the case of immovable property, he may have his “right” registered against the title deed of the property; 

2. he may have an interdict granted to him to prevent an impending alienation of the fideicommissary property; 
3. he may claim security from the fiduciary; 
4. he or she may cede his or her right;

5. he may, where the fiduciary has alienated the fideicommissary property without having a right to do so, in certain circumstances, on fulfilment of the fideicommissary condition, recover the property by means of the rei vindicatio from the person to whom it was alienated

12.4 Usufruct and fideicommissa
12.4.1 Usufruct
A usufruct is a personal servitude (i.e. a limited real right) occurs where a testator bequeaths ownership of a thing to one person (the dominus or “remainder man”), and the right to use the thing, to take its fruits and to enjoy the thing, to someone else (the usufructuary).
Example: “I leave my farm to my son. However, my wife is to have the lifelong usufruct of the farm.”
Son:

1. gets a vested right to the farm (dies cedit)

a. he is entitled to the ownership
b. he is not entitled to enjoy the farm (dies venit is postponed) until the testator’s wife dies.
2.  ownership is unconditional, although it is bare ownership

Wife:

1. dies cedit and dies venit occur on the death of the testator in respect of the limited real right. 
2. gets a vested right in the farm
3. gets the right to use the fruits of, and to enjoy, the farm until her death.
12.4.2 Distinction between fideicommissum and usufruct
1. Ownership of property
a. Fideicommissum: vests in the fiduciary, and subsequently either passes from him to the fideicommissary

b. Usufruct: the usufructuary never has ownership
When it is uncertain whether a bequest in a will is a fideicommissum or a usufruct, the primary rule is that effect must be given to the intention of the testator as expressed in his will

Question to ask when doubtful what testator meant:

When did the testator intend the ownership to vest in the second beneficiary – at the time of the testator’s death or at some later date?
If the ownership was intended to vest in the ultimate beneficiary immediately when the testator died, then the first holder merely has a ius in re aliena, and he will be a usufructuary.

If the ownership was intended to vest in the first holder immediately when the testator died, subject to a resolutive or terminative condition then the bequest will be a fideicommissum.

13 The trust

13.1 The trust
13.1.1 The trust as legal concept
Treuhand: to be the entitled party, not for oneself but for another or for a particular impersonal purpose.
Testator uses a trust where he wishes:

1. to benefit someone but, in order to protect the beneficiary from himself, thinks it wise to entrust the ownership and control of the assets that must be managed in the interests of the beneficiary to a third party.
2. to advance some impersonal cause

13.1.2 The origin of the trust in South African law
The idea of a trust was adopted by our law more than a century ago from English law. 

The terms “trust” and “trustee” were also adopted, but not the English trust law as such. 

Our own trust law has developed in our legal practice court decisions and legislation within the framework of Roman-Dutch law.
13.1.3 Types of trusts
1. trust inter vivos (trusts established between living persons)
2. trust mortis causa (created by will, comes into effect on the death of the founder)
a. normal/private trusts (includes trust for impersonal use)

i. where the trustee is the owner

b. bewind trusts

i. where the beneficiaries are the owners

13.1.4 Trusts in terms of the Trust Property Control Act 57 of 1988
13.1.4.1 Definition of a trust
– the arrangement through which the ownership in property of one person is by virtue of a trust instrument made over or bequeathed – 

1. to another person, the trustee, in whole or in part, to be administered or disposed of according to the provisions of the trust instrument for the benefit of the person or class of persons designated in the trust instrument or for the achievement of the object stated in the trust instrument; or

2. to the beneficiaries designated in the trust instrument, which property is placed under the control of another person, the trustee, to be administered or disposed of according to the provisions of the trust instrument for the benefit of the person or class of persons designated in the trust instrument or for the achievement of the object stated in the trust instrument,
13.1.4.2 The establishment of a trust
Trust must be created by means of a “trust instrument”.
Trust instrument: a written agreement, a testamentary writing or a court order in terms of which a trust was created (s 1). In terms of section 2, a document which represents the reduction to writing of an oral agreement by which a trust was created or varied, shall also be deemed to be a trust instrument.
Trust Property Control Act is not applicable to:

1. trusts which have been exempted by any other Act from the application of the Trust Moneys Protection Act 34 of 1934 
2. a scheme in terms of the Participation Bonds Act 55 of 1981.

3. oral trusts
Requirements for a trust to be established validly:

1. The founder must intend to create a trust:

a. he must have the capacity to act and to make a will if the trust is embodied in a will, and 

b. he must have the intention of creating a trust.

2. The trust must be created by means of 
a. a written agreement, 
b. a testamentary writing or 
c. a court order
3. The trust property must be reasonably clearly defined. The founder may leave a measure of freedom to the trustees in this regard without rendering the trust invalid.

4. The trust must be established for an object or a purpose: the trust property must be intended to be applied for the benefit of a specific or determinable person(s), or with an eye to a determined or determinable aim.
a. Before Braun v Blann and Botha founder of a trust could not leave the determination of the beneficiaries to the trustee except in the case of a charitable trust. 
b. After the Braun case, any trustee can be authorised to appoint beneficiaries from a specified class of persons designated by the testator
c. object or purpose of the trust may not conflict with a particular legal rule, boni mores or public policy

Relevant cases: Braun v Blann and Botha.

13.1.4.3 The legal position of the trustee

13.1.4.3.1 Capacity
Section 1 of the Trust Property Control Act: a trustee is any person, including the founder of a trust, who

1. is authorised to act as trustee under section 6 of the Act 

2. was appointment as a trustee at the commencement of the Act
Trustee:

1. will be nominated or appointed by the founder in the trust document
2. may act in the capacity of a trustee only if authorised to do so in writing by the Master
a. act concluded by trustee who has not been authorised to act in that capacity by Master: null and void.
3. may be a natural or a juristic person
4. may be required to have further qualifications as proposed by the trust instrument

5. may be one or more person
a. If more than one trustee is appointed

i.  trustees are jointly liable for the administration

ii. a joint trustee may delegate his or her duties to a co-trustee

13.1.4.3.2 The appointment of the trustee
Trustee may be appointed by: 
1. the founder when he 

a. nominates a trustee by name in the trust instrument

b. appoints a specific person to appoint the trustee

c. stipulates how a vacancy in the number of trustees should be filled

2. another trustee when such power has been conferred upon him in the trust instrument: power of assumption
3. the court or the Master if there is a vacancy and no provision for filling it in the trust instrument
4. the Master 
a. after he has consulted with as many interested parties as he may deem necessary

b. when he deems it desirable to appoint an additional trustee

13.1.4.3.3 The powers and duties of the trustee
Trustee must act with the care, diligence and skill which can reasonably be expected of a person who manages the affairs of another.
Duties:

1. The trustee must 
a. lodge the trust instrument, or a certified copy of it, with the Master before he assumes control of the trust property
b. furnish security for the due and faithful performance of his duties as trustee
c. furnish the Master with an address where notices and process may be served upon him.
d. deposit money  he receives in his capacity as trustee in a separate account
e. indicate clearly in his bookkeeping what property he holds in his capacity as trustee, and where applicable, he must register trust property as such, or as far as possible make trust property identifiable as such.
f. at the written request of the Master, account to the Master for his administration and disposal of trust property.
g. make payments to the beneficiaries according to the trust deed

2. A trustee may not destroy any document which serves as proof of the investment, safe custody, control, administration, alienation or distribution of trust property before the expiry of a period of five years from the termination of a trust without the written consent of the Master.
3. A trustee is entitled to such remuneration as provided for in the trust instrument or, where no such provision is made, to a reasonable remuneration, which shall be fixed by the Master in the event of a dispute. Except for his remuneration, a trustee may under no circumstances draw any benefit from the trust property. He may neither benefit directly nor indirectly from a transaction concluded by him as trustee.
13.1.4.3.4 The termination of the service of the trustee

1. The trusteeship of a trustee terminates on his death, since he no longer exists as a legal subject. 

2. He may resign by giving notice in writing to the Master and the beneficiaries who have legal capacity, or to the tutors or curators of the trust beneficiaries under tutorship or curatorship.

3. A trustee may, on the application of the Master or any person having an interest in the trust property, be removed from his office at any time by the court if the court is satisfied that such removal will be in the interests of the trust and the beneficiaries.

4. A trustee may be removed from his office at any time by the Master in the following circumstances:
a. if he has been convicted of 
i. any offence of which dishonesty is an element or 
ii. any other offence for which he has been sentenced to imprisonment without the option of a fine
b. if he fails to give security to the satisfaction of the Master within two months after having been requested to do so
c. if his estate is sequestrated or liquidated or placed under judicial management
d. if he has been declared mentally ill or incapable of managing his own affairs or if he is detained in an institution as a mentally ill patient or as a state patient
e. if he fails to perform any duty imposed upon him by or under the Trust Property Control Act or to comply with any lawful request of the Master.
f. When the purpose of the trust has been achieved, the trustee ceases to be a trustee.

13.1.4.4 The legal position of the beneficiary
13.1.4.4.1 The appointment of the beneficiary
Beneficiary may be 

1. a person for whose benefit the trust is intended 

a. on whose behalf the trustee must appropriate the trust property

b. entitled to the benefits yielded by the property in accordance with its purpose 

c. does not have to exist at the time of the establishment of the trust

d. may be the trustee himself or the founder of the trust

2. an impersonal purpose for which the benefit of the trust is intended.

There must always be a beneficiary for whose benefit the trust exists: if the trust cannot be implemented owing to the absence of a trust beneficiary, the trust property is administered like the remainder of the founder’s estate

13.1.4.4.2 The nature of the beneficiary’s rights

The beneficiary’s rights under a trust are of a personal nature. 

A beneficiary therefore has a personal right or claim against the trustee.
13.1.4.5 The insolvency of the trustee
Trust Property Control Act, Section 12: trust property shall not form part of the personal estate of the trustee except in so far as he, as trust beneficiary, is entitled to the trust property.
Thus the trust beneficiaries will be protected on the insolvency of the trustee.

13.1.5 The trust for an impersonal purpose

Trust for an impersonal purpose: a trust which is intended to be used for charitable purposes.
Known as benefits ad pias causas. 
Differ from ordinary trusts in the following respects:

1. Bequests are benevolently interpreted by the courts: are not allowed to fail “merely because of vagueness of language in the extent of their application or because the objects of the trust are stated in wide terms”
2. a power of appointment is permissible in the case of a charitable trust.
3. Where it is impossible to carry out the will of the testator to the letter, the court will allow the trust to be carried out “cy près”, or as nearly as possible.

13.1.6 The variation of trust provisions
Trust Property Control Act expressly the court the power to vary or delete the provisions of a trust where a trust instrument contains any provision which brings about consequences which in the court’s opinion the founder did not foresee or contemplate and which

1. hampers the achievement of the objects of the founder,

2. prejudices the interests of beneficiaries, or

3. is in conflict with public interest
Whenever a trust beneficiary under tutorship or curatorship becomes entitled to a benefit in terms of a trust instrument, the tutor or curator of such beneficiary may, on behalf of the beneficiary, agree to the amendment of the provisions of the trust instrument, provided such amendment is to the benefit of the beneficiary.
13.1.7 The termination of a trust

A trust terminates in the following circumstances:

1. If the object for which the trust was founded is realised, the trust comes to an end. 

2. If the trust becomes impossible as a result of the destruction of the trust property without fault on the part of the trustee.

3. If there is no beneficiary or if the beneficiary cannot be established with reasonable certainty. 

4. If the court terminates the trust
14 Adiation, joint and mutual wills, election and massing
14.1 Adiation, repudiation, joint and mutual wills
14.1.1 Adiation or repudiation of a bequeathed benefit
Every beneficiary has the right to choose whether he or she wishes to inherit or not.

Adiation: acceptance of an inheritance. 
Is in SA assumed that a beneficiary accepts the benefit.
Customary for the Master to insist on written adiation where 

1. the testator has imposed an obligation on the beneficiary or 

2. where the testator has disposed of assets belonging to the beneficiary

Effect of adiation: he acquires a vested personal right to claim, from the testator's executor, delivery or transfer of the inheritance or bequeathed benefit after liquidation of the deceased estate.
Repudiation: refusal to inherit. 
Must be done expressly and in writing.
Effect of repudiation: may vary according to the provisions of the will and the particular circumstances:
1. the will may make provision for substitutes to inherit in the place of the repudiating beneficiary;
2. repudiated benefit may accrue to the shares of the other testate heirs in accordance with the right of accrual; 

3. the repudiated benefit may fall into the remainder of the testator's estate; 

4. the bequeathed estate may devolve in accordance with the law of intestate succession
14.1.2 Joint and mutual wills

14.1.2.1 The joint will

Joint will: found where two or more testators set out their respective wills in the same document.
Technically there are as many separate wills in the same document as there are testators:

Each testator is at liberty to revoke or alter his or her own will without the knowledge or collaboration of the other testators.
14.1.2.2 The mutual will

Mutual will: found where two or more testators confer benefits on each other in the same document.
A mutual will is a joint will, but not all joint wills are necessarily mutual wills. 

Technically there are as many separate wills in the same document as there are testators:

Each testator is at liberty to revoke or alter his or her own will without the knowledge or collaboration of the other testators.
14.2 Massing
14.2.1 Definition of massing

Covered by section 37 of Act 66 of 1965.

Massing takes place when the whole or portions of the estates of various testators are consolidated into one economic unit for the purposes of a testamentary disposition by the testators jointly.

Where a testator has disposed of only his own estate in his will, there can never be any question of massing.
Motive for massing:
1. ensure that the survivor will continue to be in control of the massed estates during his or her lifetime and thus enjoy the same standard of living as during the first dying testator's lifetime

2. protect the children's interests, and at the same time to provide for the survivor

Requirements for the operation of section 37:

1. There must be a mutual will.

2. There must be two or more persons who are parties to the mutual will; they need not be married to each other.

3. Some or all of the property of each testator must be consolidated into a single mass, and this mass, or part of it, must be disposed of by the mutual will. 

4. The mutual will must give the survivor “a limited interest in respect of any property in the massed estate”

5. The survivor must accept the benefit bequeathed to him or her. 

6. This disposition must take place at some time after the death of the first-dying.
14.2.2 The consequences of massing
If the surviving testator accepts the bequeathed benefit under the joint or mutual will:
1. he / she is not capable of subsequently making an independent will which is in conflict with the provisions of the joint will
2. he / she renounces the power to dispose of his or her estate in a manner different from the one in which the first-dying testator has already disposed of it in the will
3. the will is made irrevocable.

Section 37 of Act 66 of 1965  protects the ultimate beneficiaries in the case of the insolvency of the survivor. It gives them the same rights in respect of the half share of the communal estate which belongs to the survivor as to that of the first-dying. 
If, on the death of the first-dying testator, the surviving testator elects to take no benefit under such a will:

1. The surviving testator may not receive any benefit whatsoever under the will from the estate of the first-dying testator

2. The surviving testator retains his or her own estate and may dispose of it in any way he or she wishes

3. The mutual will, as the will of the first-dying testator, relates to the estate of the first-dying testator only, subject to the provision that the surviving testator may not receive any benefit from the estate of the first-dying testator.

Massing may be made conditional: i.e. where a will creates a massing, but subject to a condition that should the survivor remarry, he / she will lose all benefits.

Massing can possibly affect only a portion of a person's estate. Notwithstanding the fact that massing has taken place, the survivor is entitled to dispose of property acquired after the death of the first-dying in a separate will, unless the parties have in express terms deprived the survivor of this right.

14.2.3 Massing and the doctrine of election
Election: takes place when a testator leaves a benefit to a beneficiary and simultaneously imposes a burden on him. 

The beneficiary is then put to his election: 

1. he may accept the benefit (adiation),

a. but he must then also carry out the provisions of the will that are detrimental to him.
2. he is free to reject any provision which he may not like (repudiation), 

a. but then he may not accept any benefit under that will.

Doctrine of election: where strings are attached by a testator to a testamentary benefit, the beneficiary cannot take the benefit and ignore the strings.

Doctrine only applies if a burden (such as a modus or condition) has been placed on the beneficiary by the testator

Election must be made within a reasonable time.
15  
The right of accrual (ius accrescendi)
15.1 The right of accrual
15.1.1 Definition

The right of accrual (ius accrescendi) is the right of an heir or legatee to inherit those bequeathed benefits which a co-heir or co-legatee refuses to inherit or is incompetent to inherit.
15.1.2 Indications or guidelines (coniecturae)
Primary question is: whether the testator intended accrual to take place or not.

Where this is unclear, the law must decide whether or not accrual will take place and relies on certain guidelines or indications which help to establish in each case what the testator's probable intention was.
Indicators:

1. the wording which the testator used.

2. the manner in which the interests were joined

a. Joinder re
b. Joinder re et verbis
c. Joinder verbis tantum
15.1.2.1 Joinder re (or joinder by the thing)

Joinder re occurs where the testator has given the same thing (or benefit) to two or more persons in different bequests in his will. 
Example: Clause 2: I leave my farm to A; Clause 6: I leave my farm to B.

Indication is that the testator intended that accrual must take place: if A cannot take the farm, B gets it. 
15.1.2.2 Joinder re et verbis (or joinder by the thing and by the words)

Joinder re et verbis occurs where the testator, in a single bequest – in one breath, as it were – bequeaths the same benefit to two or more beneficiaries.

Example: I leave my farm to A and B.

Indication is that the testator intended that accrual must take place.

15.1.2.3 Joinder verbis tantum (or joinder by the words only)

Joinder verbis tantum takes place in principle where separate benefits are left to different beneficiaries, but in a single bequest – in one breath, as it were.

May take various forms:

1. Specific portions: 

a.  I leave my farm to A and B. A gets the portion north of the river, B gets the portion south of the river.
2. Specific proportions:

a. I leave ¾  of my farm to A and ¼ to B.
3. In equal shares:

a. I leave my farm to A and B in equal shares.

Indication is that the testator did not intend for accrual to take place.

Relevant cases: Lello v Dales.
15.1.2.4 Other indicators
1. the scheme of the will as a whole;

2. the presumption against partial intestacy; and

3. the nature of the thing bequeathed. (Where an indivisible thing is bequeathed to two or more persons, the presumption will be in favour of accrual rather than against it)
15.1.3 Circumstances under which the right of accrual does not operate
1. As soon as a beneficiary's interest has vested
2. Where the testator has completely separated the interests of the beneficiaries

3. If a testator has named a substitute to inherit if the instituted beneficiary does not inherit

4. Where section 2C of the Wills Act applies.

15.1.4 Right of accrual between co-fiduciaries and co-fideicommissaries

Before the vesting of their interests, the ius accrescendi can operate between co-fiduciaries.
If a co-fiduciary dies before vesting and there already is a fideicommissary the intention of the testator should be decisive as to whether the benefit goes to the fideicommissary or the co-fiduciary.
The right of accrual may operate between co-fideicommissaries after the death of the testator and before the fideicommissary condition is fulfilled.
15.1.5 Consequences if the right of accrual does not operate
When an heir under a will cannot take or repudiates, and accrual does not take place, the inheritance falls back into the estate for the benefit of the intestate heirs. The testamentary heir who has not taken under the will may be one of such intestate heirs.

However, where a legatee fails to take or repudiates, and accrual does not take place, the legacy lapses and falls back into the estate for the benefit of the testate heirs, that is, the heirs appointed in the will.
