Freedom of speech: the underlying philosophy


2.1 Background

The ideas of freedom of speech and the pursuit of free speech originated as far back as in ancient Greek civilization. It was only during the fifteenth and sixteenth centuries, however, that these ideas received renewed attention as manifestations of freedom of conscience and freedom of religion. 

Very soon, however, freedom of speech developed as a separate concept with its own legal content and grew into what can today be regarded as one of the basic freedoms towards which people strive in their search for self-realisation and their struggle against suppression by the authorities. 

From the outset it should be mentioned that any concept of freedom of speech and/or free speech is often obscured by the limitations inherent in words and language. 

A right is much more complex than the words used to describe it. 
‘‘Free speech’’ as a juridical concept has a different content and meaning to that which is normally ascribed to it in everyday language.

A restricted interpretation like the one used in colloquial language, could lead to the following incorrect assumptions:

(1) The impression could be created that here we are dealing with the freedom to form one’s own judgment and to express it; in other words, the right to publish (in the legal meaning of the word) or to make known. Such a viewpoint would negate the equally important counterpart of this right, namely the equivalent freedom —the right to be informed or to know. The latter right concerns the need of every member of the

community to receive information from every possible source so that he/she can make his or her own value judgments. Seen in this light, free speech in the form of a free press is not only in the interests of the journalist, but also the concern of the public.

(2) A second misconception which could arise is that here we are dealing only with those forms of conduct which are regarded as ‘‘speech’’ in everyday language. Such a view would limit the right in question unnecessarily. Originally, the spoken word was the most important manifestation of speech, and included the confirmation of faith, the expression of political views, public and private addresses, and discussions. 

With the development of technology, communication media have increased to the extent that at present the exchange of ideas and views is possible on a much wider front. It can take place via the telephone, telex, television, radio, gramophone, record, cassette and CD player. The power of free expression is also revealed in written form by means of letters, pamphlets, tracts, newspapers, manuscripts, the internet and e-mail. 

The increase in the distribution of written and printed material by means of mechanical, photographic and electronic reproduction processes has augmented the need to define and demarcate the concept of freedom of speech more precisely to enable the individual and the community to determine the ambit of their rights and duties more precisely. It is generally accepted today that certain symbolic acts, such as displaying a painting or burning a flag, can also ‘‘express’’ certain views and should therefore be regarded as ‘‘speech’’.

(3) There are also activities which in normal parlance are considered to be forms of speech, but which cannot be included when discussing ‘‘free speech’’. Good examples would be the drawing up of a contract or the committing of perjury. Therefore there is not an inevitable correlation between conduct which is normally regarded as speech and conduct which appeals to the principle of ‘‘free speech’’.

Freedom or right?
The principle of free speech flows from the development of human rights in general. 

To explain certain terminology, it is necessary to refer briefly to the concept of ‘‘three generations of human rights’’ as expounded by the French jurist, Karel Vasak. 

These three generations were inspired by the three normative themes of the French Revolution, and

consist of:

- the first generation of civil and political rights (liberte´ ),  
(also known as ‘‘blue’’ rights) is the group of rights that developed first and that constitutes what are regarded as the traditional human rights. They are aimed especially at political, civil and procedural rights and as is to be expected, the right to freedom of speech or free expression can be found here. 

- the second generation of economic, social and cultural rights (egalite´ ) 
The second generation of rights (the ‘‘red’’ rights) which developed later, were a response to certain of capitalism’s excesses and the uncritical conception that individual freedom legalised the exploitation of the working class and colonial populations. 

In order to ensure fair participation in the production and distribution of resources, active intervention by the state is required in this case and not merely a passive permissiveness as in the case of first-generation rights. The accent here is on the duty of the state rather than on the rights of the subject. This inevitably means that this group of rights is more difficult to enforce. Some jurists even go so far as to say that these rights do not belong to a bill of human rights because a government with inadequate resources will have no means at all of fulfilling its duties in this regard.

- the third generation of what is at present known as solidarity rights (fraternite´ ). 

As far as the third generation of rights (the ‘‘green’’ rights) is concerned, there is still much uncertainty. They cannot easily be incorporated into either of the other two generations of rights and include such rights as the right to peace, the right to self-determination, the right to control of resources, the right to development and the right to a clean environment. 

In what follows, we will therefore first give a brief exposition of three prominent freedom of speech theories.


THE CLASSICAL THEORY ON TRUTH
Background

One of the first theories developed to justify the principle of freedom of speech, and probably the theory with the greatest support, is the classical theory on truth. 

It relies on the presumption that open discussion and the free exchange of ideas are an absolute necessity in

order to determine the true state of affairs and make an accurate evaluation thereof.

Supporters of this theory

Milton

The first comprehensive work based on this supposition was Milton’s Areopagitica which was published in England in 1644. Milton advocated that the free circulation of information would make it possible for the community to determine the truth and in that way make the correct decisions. According to Milton, truth and falsehood are in constant conflict. Should the state refrain from intervening in this battle and from thus manipulating the outcome, the truth would inevitably be victorious.

John Stuart Mill

Two centuries later, John Stuart Mill built on this theory in his work, On Liberty. Although he did not believe that truth would always leave the arena as victor should it be in conflict with falsehood, he nevertheless attached great value to free speech because without it, truth would never be able to triumph. He believed that truth is autonomous and fundamentally good, and therefore any striving towards it would be to the benefit of community development.

2.3.4 The marketplace of ideas

This theory is, to a large extent, based on the accusatorial legal system practised by Anglo-American law courts to determine the true facts in a dispute. Freedom of speech can accordingly be equated to the process of cross-examination. Just as the truth of a witness’s testimony can be tested in a court of law by means of cross-examination, in the same way the freedom to criticise offers an opportunity to test and evaluate the validity of accepted facts and expressed views.

2.3.5 Summary and criticism
· the disclosure of truth is not always a community’s highest priority. There are many instances where the values of a legal system may depend on the suppression of the truth because it may be to the disadvantage of that community. Truth is then made subservient to these other values. 

· information is often withheld precisely because it is true. Here we need only think of information on state security, trade secrets or the fruits of somebody’s labour. A critical question not answered by this theory, is whether the truth, when placed next to falsehood, will inevitably be chosen above falsehood. In the case of scientific or academic discussion, the truth is usually the end product of a rational thought process, but in the case of the general public, various viewpoints are not compared in order to choose what is true above what is false.

·  ideas are not always accepted because of their intrinsic value, but more often because their presentation and packaging may conceal their true character. 

· The media which is all-powerful is also more readily available to well-to-do people who may easily monopolise the marketplace of ideas.
THE THEORY OF FREE SPEECH BASED ON PARTICIPATION IN DEMOCRACY.
· 2.4.1 Background

As the name indicates, a prerequisite for the application of this theory is the existence of a specific type of state organisation based on democracy, and it cannot be applied to an autocracy, oligarchy or theocracy.

It is probably the most popular theory of free speech presently in circulation in modern Western democracies.

Supporter of this theory:

2.4.2 Alexander Meiklejohn
This theory is based largely on the First Amendment of the American Constitution, according to which the right of all citizens to be informed on political problems should be protected so that they can effectively participate in the working of the democratic process.
· 2.4.3 Content of the theory

· Because this theory springs from the classical theory on truth, the discovery of truth is also important in this case. However, according to Meiklejohn (1948:88–89), truth is not our deepest need. Far more essential, if men are to be their own rulers, is the demand that whatever truth may become available shall be placed at the disposal of all the citizens of the community. 
· The First Amendment is not, primarily, a device for the winning of new truth, though that is very important. It is a device for the sharing of whatever truth has been won. Its purpose is to give to every voting member of the body politic the fullest possible participation in the understanding of those problems with which the citizens of a self-governing society must deal.

· The democracy theory requires that there should be a democracy, that is a system of regular and open elections, general franchise and majority rule. The fact that this form of government gives the population the right to be wrong is very important.

· Free speech is an indispensable component of such a system for two reasons: 

(1) The voters should receive information freely to enable them to participate in an intelligent decision-making                                  process. Voters cannot vote intelligently without being fully informed.  Therefore the refusal to make information available is just as serious an infringement ofthe community’s democratic rights as it is to withhold the franchise.

(2) The sovereignty of the people means that government officials become servants and not rulers. Leaders are in the employment of the nation and free communication gives the nation a way of making its wishes known to the government of the day. If the conduct of government officials can be criticised, they can be called to account.

2.4.4 Criticism

In accordance with the above, it is evident that a government which is also censor creates an anomaly. 

The maxim of natural justice, nemo debet esse iudex in sua propria causa (no one is fit to be the judge in his own cause) applies directly in this case. When speech is regulated in positive law, it is often precisely the problem of whether the government should be allowed to determine what should be suppressed and what not, which comes to the fore. 
The principle that the voters alone should have the right to distinguish between truth and falsehood or between acceptable and unacceptable is part and parcel of the concept of the sovereignty of the people.

If we acknowledge that voters have the right to be wrong, we have to agree further that the possibility of making a mistake should not be the basis on which to refuse people access to information which may influence their views.

This approach at the same time reveals the central weakness in Meiklejohn’s exposition. If, as a group, the people are sovereign, and if this sovereign unit has all the unlimited power normally associated with sovereignty, we have to assume that this sovereign supreme unit will also have the power to restrict freedom of speech in the same way as it can limit any other freedom. Furthermore, if freedom of speech is necessary to maintain a democracy, how

should we explain the fact that the freedom of speech of an antidemocratic minority must also be acknowledged?

2.4.5 Evaluation

In terms of this theory, freedom of speech is valuable because it offers listeners access to any information that is relevant in the pursuit of franchise competencies. Furthermore, the emphasis on the right of the listener rather than on the right of the speaker is one of the most important contributions made by the democracy theory. 

Protection is offered to the speaker as well as to the listener, and to the view that is expressed as well as to the information that is heard.

The complexity of modern communities, however, restricts the area of application of the democracy argument. As political leaders become chosen leaders rather than appointed servants, government superstructures will be more inclined to try to perpetuate their own power rather than to act in the public interest.

An important characteristic of the democracy theory is the emphasis on the role of civil servants who should be responsible and accountable to the nation. Apart from this, the area of this argument’s application is narrow, in the sense that it applies more or less exclusively to public and political concerns and not to free speech in general.

In this theory, the protection of free speech against state intervention is stressed while interference by private individuals and organisations is totally ignored yet reality shows that the biggest threat to free speech comes from private enterprise. 
FREE SPEECH AS A BASIS FOR SELF REALISATION AND INDIVIDUAL AUTONOMY.  

2.5.1 Background

Both the classical theory of truth and the democracy theory do not regard free speech as an end in itself but as a means to an end. Both theories therefore value communication for what it does and not for what it is. Both also stress the interests of the community rather than the interests of the individual.

If we regard freedom of speech from the viewpoint of the individual, however, there are two implications to bear in mind: 
· first, free speech is to the advantage of the individual personally, and 

· secondly, if free speech is widely practised it soon benefits the community as a whole. 
In addition, individual rights precede that which is important for the broad community.

2.5.2 Content of the theory

In this theory, the emphasis is on free speech as an autonomous value. 
It is seen as integral part of each individual’s right to personal growth and self-realisation. 
Restrictions on any form of selfrealisation inhibit the development of the individual’s personality. People cannot grow and develop intellectually or spiritually unless they are free to formulate their convictions and political views by means of public discussion and in response to the criticism of others. 
According to this theory, each individual has the right to freedom of speech, even where this may be to the detriment of the general wellbeing or the development of the community.

2.5.3 The Aristotelian good life

This theory comprises variations which share many points of similarity and which are therefore difficult to distinguish between. The oldest variant has its origin in Aristotle’s conception of happiness and the enjoyment of a good life. Accordingly, the individual can only find happiness in developing and using his or her potential to the fullest. Free speech would then be regarded as a basic value because it stimulates such development.

Speech, as a form of communication, includes the concept of self-expression because selfexpression refers to the external manifestation of internal feelings. Thoughts can only develop, change and grow effectively if there is communication. Language is not only a medium of communication, but also the medium in which we think. Our thoughts are generally not in an abstract form but are framed in words. Creative thinking is thus largely dependent on language. When communication is stifled, language development is hindered and the individual’s thought process suffers. It is therefore suggested that it is free expression rather than free speech as such, that should be protected.

2..5..4 Scanlon’s theory of individual autonomy

In Thomas Scanlon’s variant of the theory on self-realisation, which he bases on the right to individual autonomy, people are autonomous if they themselves are free to evaluate the various options available to them. The final decision on any question —regardless of whether it has to do with beliefs or conduct —therefore rests with the individuals themselves. Even where certain forms of conduct are prohibited by law, individuals have the freedom of choice to determine whether they want to obey the law or would rather transgress it and bear the consequences. Such a decision would fall within the limits of individual sovereignty.

If, as explained, the final decision rests with the individual, this decision ought to be as informed and intelligent as possible. Therefore the informative material available to the decision-maker should not be restricted. According to Scanlon, no government has the right to distort individuals’ eventual choice by keeping any argument from them.

Scanlon’s theory is best characterised by being based not on the right to free speech, but rather on the right to receive information and, more importantly, on the right to be free from government interference in the eventual process of individual decision-making.

2.5.5 Criticism

in certain instances speech can be validly restricted out of paternalism so that restrictions on, for example, cigarette advertisements would be permissible. 
A more fundamental objection to the autonomy concept is that it does not do justice to the interests of the speaker.
2.5.6 Evaluation

Notwithstanding the above criticism, the autonomy argument makes an important contribution to the theory of free speech, the basis of it being that natural rights and concepts such as individuality and dignity are acknowledged. The argument furthermore focuses on speech and does not consider the comprehensive totality of human interests.

Broad, liberal principles are, however, applied to address the problem of free speech specifically.

2.6 RESTRICTING FREE SPEECH: CENSORSHIP
2.6.1 What is censorship?

In modern society the word ‘‘censorship’’ immediately has an unacceptable connotation because it calls to mind extreme forms of censorship like newspapers filled with blank spaces, letters intercepted and read by the government, private telephone calls that are monitored, films and books that have to be approved before they can be seen or read, and so forth. 

Seen in this light, censorship is an insult to our human dignity and freedom because it gives the impression that we should be prohibited from hearing, reading or seeing certain things ‘‘for our own benefit’’, notwithstanding the fact that we are rational, responsible adults.

To censor means to evaluate, criticise, assess, prohibit and suppress. 

Kinds of censorship

1. Autonomous censorship (self-control)

Ideal form of censorship: the individuals impose it on themselves and entails those processes by which factors such as covetousness, fear, ambition, selfinterest and other conscious and unconscious motives prevent individuals from expressing their views and ideas.
2. Social censorship

a. Censorship of speech and movement expected from the individual for the sake of social harmony

b. Community imposes certain codes of good conduct and good manners

3. State censorship as part of the criminal law system

a. This is an extension of social censorship since rules formulated by the community to determine what may and may not be said freely, may be incorporated in rules enforced by the police, the courts and similar institutions 

b. May assume one of two forms:

i. A priori censorship or anticipatory control

1. preventative censorship: particular person or instance is given the authority to examine beforehand what will be said, written, published or performed. 

ii. Punitive censorship or penal censorship

1. Prior permission for the distribution of information need not be sought, but fines, punishment, imprisonment or compensation may be imposed on those responsible for the distribution of information, in whatever form, if it is beyond certain bounds laid down by the law.

2. Preferable to other forms mentioned as it creates a situation of legal certainty and the specific Act which creates the limitation usually requires intention from the accused. 

Punitive censorship is usually regarded as less effective in the case of pornography. This can probably be attributed to the following factors:

(1) The process created by criminal law is slow.
(2) The question of what constitutes pornography is often a matter of taste and cannot easily be evaluated on a legal basis.
(3) Because penal sanctions are applied, the courts are reluctant to find that something is, in fact, pornographic.
(4) It often takes a long time for magazines which are frequently sold on the streets to be withdrawn from circulation.
(5) Future editions of periodical magazines may not be prohibited.
4. Administrative state censorship
Person is free to create communication material, to distribute it and even to possess it. Should an administrative body, however, later find that such material is undesirable, the person's conduct may be found to be an offence. This is the form of control applied to pornographic publications in terms of the Films and Publications Act 65 of 1996. The type of control exercised is preventative because undesirable matter is checked at an early stage of distribution, without requiring that all publications be submitted beforehand for approval.
5. Voluntary or internal censorship 

Individuals or instances come to a mutual agreement, without any legal duty being imposed upon them, to submit themselves voluntarily to certain restrictions on the information they may distribute. Such forms of voluntary censorship may be found in the case of the Newspaper Association of South Africa (NA) and the Advertising Standards Authority where members commit themselves to the acceptance of a specific set of rules or a code of conduct. There are sanctions for those who transgress these norm systems, such as a

pecuniary fine in the case of the Newspaper Association
6. Concealed censorship 

Some people in positions of authority use their power to bring about censorship,  although the power were not specifically granted for that purpose. An example that comes to mind is that of a book-seller who may refuse to sell certain books because he or she does not agree with their content.

It should be stated here that free speech is related not only to individuals’ right freely to publish whatever they wish, but also to their ability to get publicity if that is what they want. Of what use would it be to be able to write anything freely in manuscript form if there is no publisher willing to publish it? The greater the concentration of monopolistic powers in the hands of those who control radio, television and the distribution of commercial publications, the more effective the functioning of this form of concealed or disguised censorship
SUMMARY

. Freedom of speech and especially freedom of the press are necessary for the survival of any democratic system.
Interference with the freedom of the press is interference with the public’s right to know; it deprives the public of the information it requires in order to form a proper judgment (Annual Report of the Press Council for May 1978:1).

. This freedom cannot however exist without any limits. Because freedom of speech is a fundamental human right, any restrictions should be clearly and precisely framed and should be interpreted strictly.

. As far as moral rights are concerned, we must accept that the law and morality cannot be separated completely. Although the free exchange of ideas in a free market will probably lead to the preservation of what is more acceptable and the rejection of what is less acceptable, legal mechanisms are nevertheless necessary to protect the moral values on which a community is based. The law cannot and may not be used to impose the religious and moral preferences or dislikes of one group in a community on another group.

. When formulating legal restrictions on free speech, concepts which cannot be determined objectively as definite, but are based on value considerations should preferably be avoided (eg, the concepts of ‘‘undesirable’’, ‘‘indecent’’, and ‘‘offensive’’, as found in the old Publications Act of 1974).

. Restrictions on free speech are justified only in instances where damage would result if there was no restriction. This damage would not necessarily be concrete damage to identified persons, or damage which can be proved by means of evidence in a court of law, but may be damage that can also exist in the negative effect it may have on social customs and institutions.
. When censorship is introduced, it is not only the requirements set out in the constitution that should be taken into consideration, but also the reasons for the protection and acknowledgement of free speech as presented in the various theories on freedom of speech. Censorship would therefore be permissible where its aim is to prevent the abuse of free speech. Such abuse occurs when, for example, lies or half-truths are circulated and when free speech is used to undermine or destroy the principles of democracy, equality and freedom. A democratic system therefore has the right to defend and protect itself proactively rather than allow itself to be destroyed by a passive tolerance of that which is threatening it.

. Freedom of the media is actually nothing other than the concrete embodiment (visible expression) of freedom of expression in the strict sense. With the development of the printing press, verbal and handwritten communications were superseded by the printed word which became the dominant medium of communication. This medium has itself

been augmented by further technological developments, including radio, television and the internet, all of which can be considered as extensions of the basic medium of communication, that is, speech. Absolutely free speech cannot and does not exist. 

Similarly, a completely free media is not possible. The same restrictions that apply to speech in general should also be imposed on the media. Seen in this way, there can be no absolute right to free expression nor to a free media in the sense that such rights would be valid for all people and for all times. Both are restricted by individual, social and state

interests which exist within the legal system of the time.
Freedom of speech and expression: the South African Constitution

Freedom of expression
Section 16 of the Constitution: freedom of speech clause:
1. Everyone has the right to freedom of expression, which includes

a. freedom of the press and other media

b. freedom to receive or impart information or ideas

c. freedom of artistic creativity; and

d. academic freedom and freedom of scientific research.

2. The right in subsection (1) does not extend to
a. propaganda for war

b. incitement of imminent violence; or

c. advocacy of hatred that is based on race, ethnicity, gender or religion and that constitutes incitement to cause harm.

Bill of Rights does not contain a hierarchy of values in respect of the various fundamental rights. 

Freedom of expression will frequently have to be weighed against many other fundamental rights
(1) This section is not limited to freedom of speech, but makes provision for freedom of expression. Expression spans a much wider field than speech. It includes nonverbal and symbolical conduct as well. 

(2) By including freedom of the press and other media, freedom of artistic creativity and academic freedom and freedom of scientific research under the right to freedom of expression, this right becomes a somewhat ‘‘umbrella right’’, thus giving support to a wide interpretation of this section.

(3) Section 16(1)(b) clearly states that it is not only the right of the speaker that is protected, but also the right of the recipient. 

(4) Although section 16(1) gives the impression that the right to freedom of expression is almost limitless, section 16(2) immediately constricts the ambit of the right by telling us that certain forms of expression are specifically excluded, and should therefore not be protected. These forms of expression relate to the ‘‘clear and present danger’’ of the American situation, where ‘‘... the substantive evil must be extremely serious and the degree of imminence extremely high before utterances can be punished’’, and to ‘‘hate speech’’.

There is no obligation on the government to ensure that for example hate speech legislation is reasonable, justifiable, et cetera. As the general limitation clause (s 36 discussed below) already caters for the demarcating of the ambit of a right, section 16(2) was, strictly speaking, not necessary. Some people may, however, argue that owing to South Africa’s past history, the limitations mentioned in this subsection should be put beyond doubt.

Access to information

Section 32 determines the following:
1. Everyone has the right of access to

a. any information held by the state; and

b. any information that is held by another person and that is required for the exercise or protection of any rights.

2. National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.
The granting of an indisputable constitutional right of access to certain information is unique to the South African Constitution. Normally, this right is incorporated into the right to freedom of expression and is not given independent status. In the South African Constitution, this right is seen as a completely separate entity. 

The reason is probably because in this way it serves as reaction to the secrecy which was a feature of the Apartheid regime. 

It reflects the need for transparency in government procedure, and therefore for government responsibility.

With regard to this section, note the following:

(1) This section is, to a certain extent, broadly formulated by making it applicable to any information, regardless of whether the information is political, personal or even economical.
(2) The section is given definite horizontal application by making it applicable (in s 32(1)(b)) not only to information held by the state, but also to information held by another person. 
In the case of information held by the state, the right is unqualified. Everyone has a right to any information held by the state.

(3) In the case of the horizontal application, a limitation is placed on this right at the outset.  It applies only to information that ‘‘is required for the exercise or protection of any rights’’. 
(4) Regardless of what has been said above, a right to information (and especially information held by the state) cannot be boundless. If that were to be the case, it would be impossible to preserve state secrets, to protect national security, to combat crime effectively or to enforce the law. Therefore section 32(2) makes specific provision for the government to create national legislation to regulate this right. This has been done in the form of the Promotion of Access to Information Act 2 of 2000.
RIGHT TO PRIVACY
Section 14 determines the following:
1. Everyone has the right to privacy, which includes the right not to have
a. their person or home searched
b. their property searched

c. their possessions seized; or

d. the privacy of their communications infringed.
Section 14 makes provision for a right to privacy. This right is created to protect a person from any intrusion into his or her private life by the state or by an individual or individuals.

Privacy and human dignity go hand in hand, giving the individual the choice of when and to  what extent information about his or her personal affairs or private activities may be revealed.

Although section 14 gives some indication of the scope of the right by specifying some forms of conduct that are expressly forbidden, there are still many aspects which are not covered and which therefore will have to be determined by the courts or regulated by the legislator. One can cite, for example, issues such as homosexual acts in the privacy of an individual’s home, the private possession of pornographic photographs, the right to claim an abortion, the abuse of personal data, euthanasia or the right to ask for death.

It is not clear whether this right should be limited to natural persons only. Section 8(2) makes it possible for juristic persons to claim the same rights as natural persons where the nature of the right is such that it applies to juristic persons as well.
Limitation of rights
Section 36 determines the following:
1. The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including

a. the nature of the right
b. the importance of the purpose of the limitation

c. the nature and extent of the limitation

d. the relation between the limitation and its purpose; and

e. less restrictive means to achieve the purpose
2. Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.

Limitations that are constitutionally justifiable can be created in two ways:

Intratextually: by a section of the Constitution itself: 

A) usually done by formulating the right restrictively. For example, the right to information held by another person is applicable only in the case of information ‘‘required for the exercise or protection of any rights’’ (s 32). The freedom of expression clause (s 16) is limited by the exclusion of expressions with regard to propaganda for war, incitement of imminent violence and advocacy of hatred. This form of restriction will be clear when one analyses the grammatical construction of a specific section
B) can also be created by means of the interaction of the different rights.  Such limitations can be determined only if systematic, teleological, and possibly even historical and comparative, interpretation techniques are employed.
Extratextually, by “non-supreme, non-constitutional” legal rules which are also of a general nature and in accordance with the guidelines laid down by the Constitution in this regard.  Extratextual limitations originate from normal legislation, the common law, customary law, administrative acts or administrative decisions. These limitations are permissable only should they comply with the criteria laid down in section 36,
Infringement of any of the fundamental rights in chapter 2 is permissible when following 4 requirements are met:
a. A right may be limited only by law of general application
b. Legislation must apply generally, and not to individual cases alone.

2. The limitation must be reasonable
a. Reasonableness is determined by means of objective norms

b. Reason for the limitation must be of sufficient importance to warrant overriding a constitutionally protected right or freedom
3. Limitation has to be justifiable in an open and democratic society based on human dignity, equality & freedom

Justifiability can be determined only after the meaning of the characteristics of human dignity, equality and freedom have been considered. These three characteristics form the basis of a democratic society.
4. Proportionality
a. Limitation is permissible to the extent that it is reasonable and justifiable

b. Limitation should be important enough for a greater value to be attached to it than to the ratio for the protection of the right.
c. Way in which the limitation operates, should be in relation to the desired objective

Interpreting the Bill of Rights
The ordinary rules of statutory interpretation, as previously applied by our courts, are wholly inadequate when it comes to constitutional interpretation. This is because a supreme constitution, and especially a bill of rights, is no ordinary legal document: it is the embodiment of the values to which a political community has committed itself. These values are often in conflict with one another. Therefore, the interpretation of a bill of rights can never be a mechanical application of the literal meaning of the text, or the intention of the framers of the Constitution. The spirit and objects of the Bill of Rights should always be borne in mind.

Section 39 determines the following:
1. When interpreting the Bill of Rights, a court, tribunal or forum

a. must promote the values that underlie an open and democratic society based on human dignity, equality and freedom

b. must consider international law; and

c. may consider foreign law.

2. When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill.
According to this section ‘‘the values which underlie an open and democratic society based on human dignity, equality and freedom’’ must be promoted, and ‘‘international law’’ must be taken into consideration, while ‘‘foreign law’’ may be consulted.

The first part of this subsection is imperative or compulsory, while the second part is indicative or optional (as is evident from the use of the words ‘‘must’’ and ‘‘may’’). Although international law that is applicable to the protection of rights ‘‘must’’ be taken into consideration, it is not necessary for South Africa to have ratified a certain international

convention or to have been member of an international agreement, before the stipulations of such conventions or agreement will be taken into consideration by a court.

CHAPTER:  THE PRESS AND PRINTED MATTER
4..1 THE HISTORY OF THE FREEDOM OF THE PRESS IN SA.  

This section on the history of the freedom of the press in South Africa is given as

background material and need not be studied for examination purposes.

4.1.1 Background

In the first communities, communication was originally limited to signs, but soon developed into verbal forms of communication. Restrictions of the spoken word, (eg, the fact that speaker and listener had to be within hearing distance of each other) led to the written word being developed as a medium of communication. Early documents were all written by hand and in ancient civilizations, government decrees were transmitted to the population by

means of such handwritten documents.

During the Middle Ages, the church was all-powerful. In an attempt to maintain its religious hold over the developed world, the church prohibited and even burned written documents and publications that propagated doctrines that did not correspond to its dogma. This could no longer be done so successfully, however, after John Gutenberg developed his printing press in 1476, and the written word could be duplicated by means of a mechanical process.

At this stage the boundaries of verbal and handwritten communication were pushed back, and the printing press, which was used by the press to disseminate information, came to be an important medium of communication. The product of the printing press can therefore be regarded as a concrete manifestation of speech. Hence it is only logical to extend the concept of freedom of speech to include freedom of the press.

Early in the sixteenth century, the government in Britain became alarmed when it realised the extent of the potential power of the press. In an attempt to keep the press in check, a system of censorship of printed works was adopted. Any form of printed matter produced outside London, Oxford or Cambridge was prohibited. At this stage the great champion of the ‘‘liberty of unlicensed printing’’ was John Milton.

As the idea of basic human rights developed during the seventeenth and eighteenth centuries, more and more voices could be heard in favour of freedom of the press as a basic human right. In Britain, censorship of the press came to an end in 1695 when the Licensing Act was not renewed.

The fact that England acknowledged freedom of speech and had abolished censorship, found a wide response in the American colonies. Ironically, the newspapers in these colonies played an important role in the struggle to forment an anti-British sentiment which eventually led to independence. The American Declaration of Independence in 1776

acknowledged the indisputable existence of certain inalienable human rights and freedoms and from then on, the American Supreme Court faithfully applied the principles of free speech and a free press in its decisions and later extended the guarantee to freedom of speech (which was included in the First Amendment of the Constitution) to include forms of communication other than the spoken or written word. Today, in America, freedom of speech

extends to freedom of broadcasting, freedom of the film industry and public entertainment, and so forth.

An example of press censorship in the modern sense can be found in the history of Germany during the Nazi regime. Adolf Hitler determined in 1933 that all journalists and publishers should be members of the Reichspressekammer. In addition, the names of all editors had to appear on a government list from which they could be removed at any time without any reasons having to be given. The Constitution of the Federal German Republic, which was drawn up after Hitler’s fall, put an end to this requirement, and at present freedom of the press is constitutionally guaranteed while censorship is prohibited. 

In modern times the exchange of ideas has been widely facilitated by technological developments which have made communication possible on a broader scale. Traditional forms of communication have made way for modern developments, and the products of all the twentieth-century communication media are presently protected by the concept of freedom of speech.

4..1..2 The History of the Press in South Africa

4.1.2.1 The Cape Colony

In 1796 the first attempt was made to begin printing operations in this country, when the official bookbinder of the Dutch East India Company, Johann Christian Ritter, started printing with a simple press. With the first British Occupation of the Cape in 1795, a printing press of considerable size was brought into the country. This was used for printing what amounted to an official newsletter, namely the weekly Cape Town Gazette and African Advertiser, which was published for twenty-four years. 

The government controlled this publication and in this way had a type of monopoly over the printing industry.

Two decades later, in 1824, a free press was born in South Africa when George Greig began printing the first independent newspaper in South Africa, the South African Commercial Advertiser. He did not obtain prior permission from the governor, Lord Charles Somerset, as he was under the impression that legislation prohibiting the publishing of unlicensed periodicals did not apply to newspapers.

He very soon obtained the assistance of Thomas Pringle and John Fairbairn as editors. All three had recently arrived at the Cape and displayed the same outspokenness as was then acceptable in Britain. This did not endear them to the autocratic governor and after only eighteen issues, the editors were ordered to submit their paper for censorship. 

When they refused, the press was sealed and Greig was ordered to leave the country.

In London, Greig found such sympathy for his cause that he was allowed to return and resume publication. Lord Charles Somerset inevitably had to accept that an individual had the right to insist on a publisher’s licence; and that he also had the right to publish political information and information about government activities without this being submitted to prior censorship. However, Greig’s victory was short-lived, for, in 1827, the Colonial Secretary, Bathurst, banned the Advertiser when an officer’s behaviour was criticised. 

Meanwhile, Ordinance 26 of 1826 was passed with the result that a stamp duty of one penny per sheet was levied on newspapers and other periodical publications. Somerset’s successor, Richard Bourke, was himself in favour of a free press and with his assistance, Fairbairn succeeded in having an Act passed based on the English model.

Ordinance 60 of 1829, the so-called ‘‘Magna Carta of the South African press’’, was the beginning of a new era. No licence was necessary for publishing, but no one could publish a newspaper unless he had supplied the name of the paper, a description of the place of printing, and the names and addresses of the editor, printer, publisher and owner, in an affidavit to the Cape Colonial Secretary. This information also had to appear in the newspaper itself. Furthermore, no one could print or publish a newspaper unless he had given security for the amount of 300 pounds or had obtained a surety for it, in case he should publish defamatory matter.

The final stage in the liberation of the press dawned with Act 8 of 1859, which expressly declared that ‘‘all necessary remedies against abuses of the liberty of the press are provided for by the law of libel’’. Ordinance 60 of 1829 was repealed and the only requirement that had to be complied with was that every newspaper or other printed matter printed in the Cape Colony had to bear the name and address of the printer. Even before this date, in 1848, stamp duty on newspapers was abolished. The later Newspaper Registration Act 29 of 1884 required registration with the Civil Commissioner for each district. In 1892 the distribution of indecent or obscene publications was made punishable.

The first Dutch newspaper to be established at the Cape was De Verzamelaar, a literary weekly published by J Suasso de Lima in 1826. In the following year it changed its name to Kaapsche Courant and became a bilingual publication. De Zuid-Afrikaan, a bilingual paper first published in 1830, ran in various forms until 1832. Various Dutch magazines had been published in the Cape Colony in the previous century, but their existence was short-lived in most cases.

The first Afrikaans newspaper—Die Afrikaanse Patriot—was also published at the Cape. It ran from 1876 to 1904 with the Reverend SJ du Toit as its editor. 

It must be pointed out that the objectives pursued by the English newspapers differed completely from those of the Afrikaans newspapers. The first English newspapers made use of British journalists and focused on making profits. They were therefore an implement in the hands of the financial powers of the time. On the other hand, the Afrikaans press was the mouthpiece for Afrikaner nationalism. Afrikaans newspapers were not run as commercial enterprises but had the advancement of the Afrikaans language and culture as their aim. In this way, Die Afrikaanse Patriot is generally regarded as the mouthpiece of the First Afrikaans Language Movement —the movement which shaped the Afrikaans language.
The first periodical publication aimed at a black reading public, namely Umshumayeli Wendaba, was published in 1837 in Xhosa by the Wesleyan Missionary Society. It was followed by a black newspaper, Imvo Zabantsundu in King William’s Town in 1884 with John Jabavu as editor.

4.1.2.2 Natal

The period from 1846 to 1854 saw the emergence of three Natal newspapers, namely the Natal Witness, the Natal Mercury and the Daily News. The only restrictions which applied to the press here, existed in the form of Act 9 of 1858, which required that an affidavit be made before a residential magistrate stating the name of the publication, the place of publication and the names and addresses of the printer, publisher and owner. The name of the printer

and publisher had to appear in the newspaper itself, and a surety of 100 pounds was required. Later legislation (Act 11 of 1867) contained further prescriptions regarding the postage of newspapers.

4.1.2.3 Transvaal

Section 19 of the original Transvaal Constitution read as follows:

Vrijheid van drukpers is toegestaan, mits de drukker en uitgever verantwoordelijk blijven voor al de stukken die eerschennis, beleediging, of aanranding van iemands karakter bevatten.

The Constitutions of 1889 and 1896 reproduced this section thus guaranteeing freedom of the press constitutionally. During the period when the Transvaal was under British control, a comprehensive piece of legislation known as the Wet betreffende Nieuwsbladen en andere Publicaties Act 3 of 1881 was promulgated. This Act contained formal requirements for the publishing of newspapers, among them being that there should be a written statement of the

name of the newspaper and that the names of the printer and publisher should be printed in the newspaper itself. At the same time a compulsory surety of .100 was required from the printer and publisher of the newspaper.

When the Transvaal obtained its independence, this Act was repealed in 1886 so that the only real restriction which remained on press freedom during that period was that the advertising of lotteries was prohibited, as was the case in the Cape. The increase in ‘‘foreign’’ newspapers after the discovery of gold and diamonds led to continual attacks on the government of the Zuid Afrikaansche Republiek, as the Transvaal was known. In reply, President Kruger piloted several press Acts through the Volksraad, which, in effect, restricted press freedom by severely punishing contraventions by journalists. 

Printers and publishers had to supply a written statement which contained the true name of the newspaper as well as the names of the editor, publisher and owner. Furthermore, the name of the publisher had to be printed in the newspaper itself. It is interesting to note that this legislation already made provision for protective measures against sedition and agitation, while defamation by means of the distribution or exhibition of pen sketches or caricatures

was defined as a crime . The Press Act 26 of 1896 contained the now familiar requirements regarding the registration

of a newspaper —the name and address of the publisher had to appear on the newspaper and the writer’s name had to be appended to material that was political or personal in substance. The State President, on the advice and with the consent of the Executive Council, had the power to prohibit printed matter if he regarded it as contrary to good morals or if, in his opinion, it endangered peace and security. The publication of defamatory or immoral

material, or of anything instigating crime, was punishable. The editor (and later the printer and publisher as well) was held responsible in the case of any contravention.

Notwithstanding vigorous protests that these measures were in conflict with section 19 of the Constitution, Kruger took no notice, and in 1896 suppressed The Critic for six months, while The Star was suspended for three months in the following year as being a threat to peace. When the case regarding these two publications came before the court, it was held, however, that, according to the specific legislation, the government could prohibit only existing editions and not future editions as well. 

The conquest of the Transvaal by Britain led to the repeal of this legislation, although certain provisions remained in force as part of the new Ordinance 49 of 1902. No newspaper could be printed or published unless its name, the place of publication, the names and addresses of the owner, printer, publisher and editor (who had to be resident in the Transvaal) were registered with the Colonial Secretary. The name of the owner and the address of the publication had to appear on the paper. Defamation was furthermore declared to be a form of criminal conduct.

4.1.2.4 The Orange Free State

The Constitution of the Orange Free State provided in section 62 that ‘’de vrijheid der drukpers wordt gewaarborgd, mits blijvende binnen de wet’’.

This meant that no official permission was required to print information, but, on the other hand, there was no constitutional guarantee of a free press. No comprehensive legislation regarding the press or censorship was passed, although certain restrictions applied, such as the restriction on the advertising of lotteries, as was the case in the other Southern African states or colonies. The regulation of the postal tariffs was also applicable to newspapers.

4.1.2.5 South Africa

The diversity of the legislation of the various provinces was only consolidated in 1934 when the Newspaper and Imprint Act 14 of 1934 was placed on the statute book, creating uniformity throughout the country. In terms of this Act, it was a contravention to print or publish an unregistered newspaper, but until 1982 any newspaper had a right to be registered.

The Internal Security Act 74 of 1982 curtailed this right considerably by requiring a deposit of up to R40 000,00 as a prerequisite for the registration of a newspaper. At the same time, the Minister of Law and Order had the power to prohibit the printing, publishing and distribution of a publication under certain circumstances. The criterion on which the Minister had to base his decision was whether the newspaper constituted a threat to state security.

Only after the deposit requirement was abolished in 1991 and the system of compulsory registration was repealed in 1994, could it be said that press freedom in the full sense of the word, existed in South Africa. In terms of Western standards, statutory requirements that are still presently applicable with regard to newspapers cannot be regarded as a real curtailment of press freedom.
Press organisations

1. Print Media SA
a. This is an Umbrella organisation administering three individual bodies.  
b. Primary functions:

i. market print media

ii. lobby and debate print issues with government and other stakeholders

iii. interact with other newspaper industry bodies on matters of mutual interest

iv. promote and market the use, benefit and value of print media in every way, in preference to other types of media

v. advocate adherence by members to generally accepted principles of fair practice in the marketing and selling of print media

c. Three constituent bodies:
i. Newspaper Association of Southern Africa (NA)
ii. Magazine Publisher's Association (MPA) 
iii. Community Press Association is dedicated to rural/regional newspapers.

2. Newspaper Association

a. Aim:
i. to promote the interests of the newspaper industry and those connected with the publication of news and newspapers
ii. to represent, express and give effect to the opinions and requirements of its members on all questions which affect the interest of newspapers throughout Southern Africa.

b. Responsible for representing the interests of members within the newspaper industry.

c. Membership is voluntary and members agree to abide by the code of conduct

Press Ombudsman
The Press Ombudsman was instituted to hear and adjudicate complaints regarding reports and advertisements in publications.
· Members of the public who have complaints or concerns about reports in newspapers and magazines can submit their grievances to the Ombudsman.
· Not an administrative body: thus does not have administrative authority

· Members submit themselves voluntarily to the Press Ombudsman on the basis of agreement and their membership of the Newspaper Association

· May investigate and adjudicate any alleged infringement of the code by members of the Newspaper Association who have accepted its jurisdiction. 

· Objective: to prevent media reporting and comment in South Africa from:

· being factually incorrect

· containing unfair comment

· endangering state security or law and order

· damaging race relations
· being obscene

· violating an individual's privacy (provided that such violation may be justifiable if in the public interest)
GENERAL PROVISIONS REGARDING PRINTED MATTER
Imprint Act 43 of 1993 regulates certain aspects with regard to printed matter.
Printed matter: For the purposes of this Act, printed matter is defined in section 1 as ... any picture or any mark conveying any meaning which has been affixed on any material or has been produced by impressing or transferring other material thereon.
1. All printed matter produced and distributed in South Africa must 
a. bear a notice with the words “Printed by ...”, followed by the full and correct name of the printer or a registered abbreviation of the same
b. the full and correct address where he or she conducts his or her printing business
2. Particulars must be affixed by the printer in legible type in any of the official languages of the Republic (s 2). 
3. Failure to comply with these provisions is a punishable offence

4. Provision does not apply to printed matter which is not intended for public sale or public distribution.

5. Anyone who does not run a printing business, but who may undertake printing work on occasion, would not fall under the provisions of this Act

6. Offence is committed by the person who does the actual printing, and not by the person who publishes the printed matter on which the name and address of the printer do not appear.

7. Minister is authorised to exempt any type of printed matter from the provision that the name and address of the printer must appear on it

8. Printed matter printed abroad may not be distributed in SA: unless name of the country of origin is affixed.
COMPULSORY FORWARDING OF COPIES OF PUBLICATION TO LIBRARIES
Legal Deposit Act 54 of 1997 makes provision for the preservation and cataloguing of documents emanating from or adapted for South Africa, in order to preserve the national documentary heritage. 

1. Publishers have to forward copies of documents published by them to certain libraries. 

2. Failure to do so constitutes a punishable offence.

3. Libraries to which documents should be sent are known as places of legal deposit

4. I.t.o. places of legal deposits:

a. publisher must bear the cost of the documents supplied.

b. prescribed number of copies of documents should not be more than five.

c. State Library in Pretoria must, apart from receiving a copy of a document, also receive certain prescribed information pertaining to that document.

d. Supply of copies should take place within 14 days after public distribution of the document has commenced.

5. Act applies only to documents:
a. published in South Africa

b. produced abroad for a South African publisher and imported into South Africa

c. produced abroad and adapted for the South African market

6. Exemptions:

a. Minister may, after consultation with the Legal Deposit Committee, exempt publisher from obligation if

i. High unit cost of the publishing of a particular document or its unique or labour-intensive production method causes the publisher serious financial or other hardship

b. Minister may not exempt publisher from supplying the information required

c. May be granted where a certain library does not require the document.

7. DEFAULT OF THE PUBLISHER: PUBLISHER FAILS TO SUPPLY THE DOCUMENTS REQUIRED: 

a. officer authorised by Minister may demand that the document be supplied within 30 days. 
b. should publisher disregard this notice: officer may purchase the document or cause a reproduction thereof to be made and recover the cost thereof from the publisher. 
c. where officer is not successful in either acquiring the document or the cost, civil proceedings may be instituted against the publisher.

8. DUTIES OF PLACES OF LEGAL DEPOSIT:
a. Places of legal deposit have to receive, preserve and catalogue the documents they receive and ensure freedom of access for the public

b. State Library Pretoria must furthermore compile a national bibliography and statistics of the South African production of published documents.

c. South African Library and the National Film, Video and Sound Archives must preserve at least one copy of each document supplied for current and future use.

d. Duties of an official publications depository: serve as a centre for promoting public awareness of, and access to official publications and information held by the government and to provide public access to databases and other information sources to which the public may gain access under any law
4.5.9 LEGAL DEPOSIT COMMITTEE
A Legal Deposit Committee is furthermore established consisting of

— the heads of the places of legal deposit

— the head of the Government Printing Works

— one representative for all provincial official publications depositories

— two representatives of the publishing industry

— a maximum of four additional members to represent other interested parties

The various representatives and the additional members are designated by the Minister but in this process principles of transparency and representativeness must be taken into account.
LEGAL DEFINITION OF A NEWSPAPER

· Important to determine precisely what type of publication will be regarded as a “newspaper” for purposes of any statutory provision requiring publication in a “newspaper”.

· Legislature’s intention with the provision that advertisements should be placed in a “newspaper”: 

· to ensure that information be distributed as widely as possible amongst the general public by means of the printed word so that in that way those members of the public who could not be reached by means of the official mouthpiece could also be informed. 

· Quality of the publication should be of such a nature that it enjoys a wide circulation.
The Collins English Dictionary defines a newspaper as ‘‘a weekly or daily publication consisting of folded sheets and containing articles on the news, features, reviews and advertisements’’.

The Oxford English Dictionary has a similar definition, stating that a newspaper is ‘‘a printed, now usually daily or weekly, publication containing the news, commonly with the addition of advertisements and other matters of interest’’.

In r v Daya Morar the court developed the following definition of a newspaper:

The court could find no definition of a newspaper in the common law or in previous decisions, and in the end

resorted to a definition in an American case, which reads as follows:

The principal distinguishing feature of a newspaper, in contemplation of the statute, in our opinion, is that it be:

a publication appearing at

regular,  or almost regular,

intervals,

at short periods of time,

as daily or weekly,

usually in sheet form,

and containing news;

that is, reports of happenings of recent occurrence,

of a varied character, such as

political, social, moral, religious, and other subjects of a similar nature local or foreign,

intended for the information of the general reader.

It is the one quality of news which gives it its general interest, and secures for it a general circulation among people of different classes and callings whom the statute seeks to reach by the requirement of notice by publication in a newspaper.
The regulation of telecommunications and broadcasting
· There are two main streams of regulation: 

· Telecommunication regulated by the Telecommunications Act, 1996 and other statutes

· Broadcasting being regulated mainly by the IBA Act, 1993, 

· One regulatory body: ICASA, implementing both statutes

· What applies to telecommunication applies to broadcasting, the reverse not necessarily being true

· All legal principles applicable to communication as such also apply to telecommunication (and to broadcasting)
Broadcasting v telecommunication:

1. Broadcasting 

a. creates a one-way communication

b. single common message that is delivered to a vast number of persons

2. Telecommunication 

a. include interactive communication where both sender & recipient take part in communication process

b. generally a one-to-one type of communication

Telecommunications

How are telecommunication regulated?

From the above it is evident that the regulation of telecommunication is a complex matter requiring more than one statute. There are so many aspects that should be taken into consideration that regulation becomes a comprehensive issue containing a variety of measures.
Following considerations:

1. international law comprising the various treaties and agreements to organise communication across our borders
2. domestic measures and laws functioning at a national level
As mentioned previously, telecommunication cannot be confined to one country, so countries need to co-operate in this respect. Various international organisations and instruments have therefore been created to attend to this matter

For our purposes, the more important ones are as follows:
International instruments and organisations:

1. The International Telecommunications Union (ITU) and the African Green Paper

a. Developed by the ITU as a guide to African countries for regulating their telecommunication services

b. Recommends :

i. a regulatory authority be created by means of legislation.

ii. conditions for fair competition be created in order to ensure that customers derive all the expected benefits

2. The World Trade Organisation (WTO)
a. General Agreement on Trade in Services (GATS)
b. WTO members are required to 

i. Establish independent regulators that will be separate from, and not accountable to, any supplier of basic telecommunication services. 

ii. Apply measures to ensure that anticompetitive practices do not develop, or are not maintained.

South Africa is a member of the WTO and a party to GATS. WTO members are required to establish independent regulators that will be separate from, and not accountable to, any supplier of basic telecommunication services. Members should also apply measures to ensure that anticompetitive practices do not develop, or are not maintained.
3. The Telecommunications Regulators' Association of Southern Africa (TRASA)
Formed by SADC (Southern African Development Community)  The present members are all the African states south of Tanzania, as well as the Democratic Republic of Congo (DRC).
a. Aim: increase communication and co-ordination between regulatory authorities in the SADC region

The main objects of TRASA are as follows:

. to co-ordinate regulatory matters
. to exchange ideas, views, and experiences on all aspects of regulation the telecommunication sector throughout the SADC region
. to promote the establishment and operation of efficient, adequate and cost-effective telecommunications networks and services in the region
. to make it easier for everyone to understand regulatory matters and to maximise the utilisation of scarce resources in specialist areas of telecommunications
National measures and laws applied domestically

Controlled by the national legislative authority on a national level.

Legislation regulating telecommunication can be classified into the following three groups:

1. Statutes regulating the means of transport who may provide the facilities for transferring a message from one user to another (telecommunication-specific legislation.)
2. Statutes regarding the interrelationship of different providers of the same services as mentioned under the first group above (i.e. statutes on competition and similar aspects.)
3. Statutes that have a bearing on the content of the messages that are transferred. (i.e. statutes and legal rules that are not necessarily limited to telecommunications, but that apply to communication as such.)
Telecommunication-specific statutes
1. The Electronic Communications Act (“the EC Act”) 36 of 2005
a) Aim: provide for convergence in the broadcasting, broadcasting-signal-distribution and  telecommunications sectors that had previously been regulated separately and in a different manner
b) The EC Act, 2005, repealed the Telecommunications Act, 1996, the IBA Act, 1993, and part of the Broadcasting Act 4 of 1999
c) The term ‘‘telecommunications’’ is not used in the EC Act, 2005, but has been replaced with the term ‘‘electronic communications’’. In terms of the EC Act, 2005, ‘‘electronic communications’’ means the following:
In terms of the EC Act, 2005, ‘‘electronic communications’’ means the following:

The emission, 

transmission or 

reception of information, 

including (without limitation)

voice, 

sound, 

data, 

text, 

video, 

animation, 

visual images, 

moving images and 

pictures,

signals or a combination thereof 

by means of magnetism, 

radio or 

other electromagnetic waves, 

optical, electromagnetic systems or any agency of a like nature,

whether with or without the aid of tangible conduct, 

but does not include content service.

And by an ‘‘electronic-communications service’’ is meant:

Any service  provided to the public, 
sections of the public, the state, or the subscribers to such service; 
which consists wholly or mainly of the conveyance 
by means of electronic communications over an electronic-communications network, 
but excludes

broadcasting services.

1. The Independent Communications Authority of South Africa Act (“The ICASA Act”) 13 of 2000

a. provides for the establishment of ICASA

b. Purpose: regulate broadcasting and telecommunications in the public interest. 

c. Primarily administrative/procedural in nature; prescribes composition, powers and functions of ICASA.

2. The Competition Act 89 of 1998

a. Competition Commission has been created to act as mediator between different regulatory entities and to coordinate and harmonise the exercise of jurisdiction where more than one body has jurisdiction in a dispute in a specific industry. 

b. Act is not industry specific.

c. Contains prohibitions regarding various competitive practices i.e. restrictive practices, price fixing, etc.
3. The Electronic Communications and Transactions Act (“The ECT Act”) 25 of 2002

a. Deals with: electronic communications and transactions. 

b. Seen as an addition to the EC Act, 2005
Some of the topics mentioned in this  Act are as follows:

. a national electronic strategy
. legal recognition of electronic communications and transactions
. cryptography
. consumer protection
. personal-data protection
. critical databases
. administration of the .za domain space
. limitations of liability for information system service providers
. cyber crimes and cyber inspectors
4. The Regulation of Interception of Communications and Provision of Communication-Related Information Act(“Interception Act”) 70 of 2002
a. Sets out the circumstances under which government entities or other persons may or must intercept or monitor communications.

5. The Space Affairs Act 84 of 1993
a. Refers to: government's policy regarding space affairs; makes provision for space regulation and space-related activities
b. Regulates: sending and receiving of communication messages via satellite

6. The Post Office Act 44 of 1958

a. Makes provision for: formation of Telkom

7. The Legal Succession to the South African Transport Services Act 9 of 1989 and The Eskom Conversion Act 13

a. Provides: Transnet & Eskom may both operate a private telecommunications network.

8. The Sentech Act 63 of 1996

a. Provides for: transfer of Sentech from the SABC to the state

b. Broadened Sentech's sphere of functioning, enabling it to operate as a carrier of carriers, and a provider of multimedia services

9. The State Information Technology Agency Act (“The SITA Act”) 88 of 1998

a. Made provision for: creation of the State Information Technology Agency

10. The Electronic Communications Security (Pty) Ltd Act 68 of 2002

a. Principal object: ensure the security of critical electronic communications held by organs of state and to protect these communications against unauthorised access.

Who regulates telecommunications?

1. Minister of Communications:

a. Powers are prescribed in the EC Act, 2005, and the ICASA Act, 2000

b. Powers include:

i. issue policy directions to ICASA that are consistent with the objects of the EC Act, 2005, 

ii. direct ICASA to undertake any special investigation and enquiry on any matter within its jurisdiction
iii. appoint ICASA councillors

2. Department of Communications:

Main responsibility: assist the Minister.  For this purpose a number of directorates have been created within the department. One of these directorates is responsible for the overall research on the use of the radio-frequency spectrum to meet the need of the users. Another directorate is responsible for, among others, monitoring the

human resources need of the electronic-communications industry, evaluating the effectiveness of education, research and training in meeting those needs and identifying courses, programmes and schemes that will serve those needs.

3. ICASA:

a. independent juristic body that is subject only to the Constitution and the law

b. obliged to perform its functions in a manner that is consistent with the obligations of the Republic under any applicable international agreement

c. must be impartial and must perform its functions without fear, favour or prejudice

d. must function without any political or commercial interference

e. bound by the Promotion of Administrative Justice Act 3 of 2000:

i. should thus ensure that its actions are lawful, reasonable and procedurally fair

f. Powers and duties:
i. day-to-day regulation of the electronic-communications industry

ii. power to make regulations
iii. licensing authority: participates actively in the licensing process and in the issuing of licences
iv. must be independent from all industry participants and from the government

v. owes its primary obligation to consumers

vi. monitor the broadcasting industry to ensure compliance with broadcasting laws and regulations

vii. design and implement the broadcasting-licence conditions

viii. administer, manage and plan the broadcasting-services frequency bands

ix. review and consider any technical matters relating to broadcasting referred to it by the Minister

4. Competition Commission

Independence of telecommunications regulators
Used with regard to telecommunications: implies an independence to implement such policy without undue influence from politicians or private interested parties

Requirements for independence
1. Institutions should be subject only to the Constitution and the law.

2. Institutions should be impartial & should exercise powers & perform functions without fear, favour or prejudice.

3. Other organs of state should assist and protect these institutions through legislative and other measures to ensure their independence, impartiality, dignity and effectiveness.

4. No person or organ of state may interfere with the functioning of these institutions.

5. The institutions should be accountable to the National Assembly

LICENSING
“Licence” means a licence granted by the relevant authority (ICASA) that defines the rights and duties of a particular electronic-communications service provider, a radio-frequency user or an equipment supplier.

Electronic-communications-service licence has two purposes:
· Authorises the licensee to provide a specified service or to operate electronic-communications facilities.
· Defines the scope and ambit of such authority.
Radio-frequency-spectrum licence:
· Allows electronic-communications service providers to use radio frequency in order to fulfil their obligations. By enabling them to transmit a signal by radio.
Electronic-communications equipment or facility licence:

· Needed for using, supplying, selling, offering for sale, leasing or hiring any type of electronic-communications equipment or facility.

· ICASA may exclude certain equipment from this requirement, or may prescribe the circumstances in which such equipment would not need approval.
Objects of licensing

1. Primary tool of regulation in the electronic-communications regulatory framework in South Africa

2. Additional reasons:

a. promote the universal provision of electronic-communications networks and electronic-communications services and connectivity for all

b. encourage investment and innovation in the communications industry

c. promote competition within the information, communications and telecommunications (ICT) sector

d. ensure efficient use of the radio-frequency spectrum

e. promote an environment of open, fair and non-discriminatory access to broadcasting services, electronic-communication networks and electronic-communication services

f. ensure that the needs of local communities and disabled persons are taken into account 

g. ensure the provision of a variety of quality electronic-communications services at reasonable prices

h. promote the interests of consumers with regard to the price, quality and variety of electronic-communications services

i. provide assistance and support towards human-resources development within the ICT sector

j. ensure information security and network reliability

International obligations

Another important aspect that should be borne in mind when considering the licensing framework in South Africa is the country’s international obligations. South Africa is a member of the WTO, and is therefore bound by the obligations contained in GATS (an annex to the agreement in terms of which the WTO was established). South Africa’s regulatory policies, laws and practices must comply with the WTO rules and its own commitments
GATS comprises the following three principles directly related to licensing in the field of telecommunications:

1. that access to telecommunications services should be granted to operators from WTO member states in terms “no less favourable” than those granted to service providers from South Africa or other states unless there are exemptions in a particular country's schedule of commitments (the so-called “most-favoured-nation treatment”)

2. that all laws and rules affecting trade in services should be published (transparency) 

3. that licensing conditions should not operate as unnecessary barriers to trade

The categories of telecommunication-services licence

I.t.o. EC Act, 2005, the following types of service have been introduced:

1. electronic-communications-network services (ECNS)

2. electronic-communications services (ECS)

3. broadcasting services

Telecommunications services are now defined as electronic-communications services, and telecommunications-network services as electronic-communications-network services, in terms of the EC Act, 2005. The licences for these services will therefore fall into the first two categories. That does not mean that there will not also be subtypes. These seem to be contemplated in chapters 3 and 9 of the EC Act, 2005.

Since the EC Act, 2005, aims to provide for convergence of the different communication technologies, the licensing aspect is dealt with in a similar manner. We shall do likewise and discuss all other matters about licensing in the next section about broadcasting.
BROADCASTING
The media forms a platform for communication and the exchange of ideas reflecting existing trends in the social, economic and political spheres of society. This function of the media is protected in terms of section 16 of the Constitution, 1996. However, apart from this general informative function, the media has a further and more important role to play, namely to influence and form public opinion. It is this latter function that makes governments keen to regulate and control the media.

Broadcasting Act 4 of 1999 and the Electronic Communications Act (“the EC Act”) 36 of 2005
Main purpose of the Broadcasting Act:
1. to establish and develop a new broadcasting policy in the public interest by transforming the SABC from a state broadcaster to a public broadcaster
2. to “open up the airwaves for new broadcasters”.
Broadcasting Act was an attempt to bring the broadcasting system in line with the democratic values of the Constitution, 1996, and to enhance and protect the fundamental rights of citizens.

The licensing framework in terms of the EC Act, 2005
All provisions of the Broadcasting Act, 1999, were repealed by the EC Act, 2005, except:

· those relating to the existing public broadcaster, the SABC,  (deals with electronic-communications services)

· the services and licence categories set out in section 5 of the EC Act  (deals with electronic-communications services) 

· the South African Broadcast Production Advisory Body (deals with broadcasting services)
I.t.o. EC Act, 2005, the following types of service have been introduced:

1. electronic-communications-network services (ECNS)

2. electronic-communications services (ECS)

3. broadcasting services

Definitions

Electronic-communications-network service: 

1. a service whereby a person makes available an electronic-communications network, whether by sale, lease or otherwise

a. for that person's own use for the provision of an electronic-communications or broadcasting service

b. to another person for that other person's use in the provision of an electronic-communications or broadcasting service, or

c. for resale to an electronic-communications-service licensee, broadcasting-service licensee or any other service contemplated by this Act
Electronic-communications service:
any service provided to the public, sections of the public, the state or the subscribers to such service, consisting wholly or mainly of the conveyance by any means of electronic communications over an electronic-communications network, but excluding broadcasting services

Broadcasting:
1. any form of unidirectional electronic communications intended for reception by
a. the public
b. sections of the public, or
c. subscribers to any broadcasting service, whether conveyed by means of radio-frequency spectrum or any electronic-communications network or any combination thereof

Broadcasting service: 

any service consisting of broadcasting and which service is conveyed by means of an electronic-communications network
Service providers must obtain either an individual or a class licence, or be exempt from licensing.

Services requiring individual licences:

1. communications networks (ECNS) of a national or provincial scale operated for profit

2. commercial broadcasting & public broadcasting of a national/provincial scale whether free-to-air or subscription

Definition:  free-to-air: service that is broadcast and capable of being received without payment of subscription fees

3. voice-telephony-communications services (ECS) using numbers from the national numbering plan

4. communications-network services (ECNS), communications services (ECS) or broadcasting services where a state entity owns more than 25%

5. other services found by ICASA to have a significant impact on socioeconomic development

ICASA must make regulations prescribing the following:

1. a numbering plan that must be kept updated for the efficient use and allocation of numbers

2. measures to ensure the creation of a national number-portability database


Def of Number portability: ability of subscribers to an electronic-communications service to retain their existing numbers without impairment of quality, reliability, or convenience when switching from one electronic- communications-service licensee to another
[image: image1.emf]
Contravention and fines
In the case of contravention of these regulations, ICASA may impose a fine. The fine imposed for all the categories of individual licence may not exceed 10% of the revenue in the preceding financial year, subject to a maximum of

ten million rands (R10 000 000) for each contravention of regulations.

Services requiring class licences (s 5(5) of the EC Act 2005) include the following:


. communications networks (ECNS) of municipal scale operated for profit

. community broadcasting and low-power services, whether free-to-air or subscription

. other services where ICASA finds that they do not have significant social or economic impact
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Services requiring class licences:

1. communications networks (ECNS) of municipal scale operated for profit

2. community broadcasting and low-power services, whether free-to-air or subscription

3. other services where ICASA finds that they do not have significant social or economic impact
Contravention and fines


For contravention of the regulations, ICASA may impose a fine for each of the contraventions. For ontravention of the regulations in respect of class licences, the following fines can be imposed: 

. Class electronic-communications-network-services licences: a fine not exceeding one million rand 

(R1 000 000) for each contravention

. Class broadcasting-services licences: a fine not exceeding fifty thousand rand (R50 000) for each contravention

Exempt services:

1. communications services (ECS) provided not for profit

2. communications services (ECS) provided by resellers
3. private communications networks (ECNS) where excess capacity is not resold

4. local-area networks

5. other services as determined by ICASA.


Classification of broadcasting services
Section 5 of the Broadcasting Act, 1999, dealing with public, community and commercial broadcasting services, should be read in conjunction with the EC Act, 2005. These provisions of the Broadcasting Act, 1999, have not been repealed, and the services and licence categories set out in section 5 are still valid.

It is important to note that in the schedule to the EC Act, 2005, it is specifically stated that this Act (ie the EC Act, 2005) applies to the Broadcasting Act, 1999, and any other legislation applicable to broadcasting or electronic communications. In the event of a conflict between the provisions of the EC Act, 2005, and any other legislation relating to broadcasting or electronic communications the provisions of the EC Act, 2005, prevail.
Broadcasting service: a single, defined service consisting in the broadcasting of television or sound material to the public or sections of the public or to subscribers to such service. 

This system must:

1. be varied and comprehensive, providing a balance of information, education and entertainment meeting the broadcasting needs of the entire population in terms of age, race, gender, interests and background

2. be varied and offer a range of local content and analysis

3. be drawn from local, regional, national and international sources

4. provide a reasonable, balanced opportunity for the public to receive a variety of points of view on matters of public concern

5. provide a significant place for programmes produced by the independent production sector

6. comply with the Code of Conduct for Broadcasters
In the EC Act, 2005, a distinction is still made between broadcasting and broadcastingsignal distribution 
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To achieve the purposes set out in the Broadcasting Act, 1999 (and EC Act, 2005), provision is made for a three-tier structure of broadcasting services in the Republic, namely:

1. a public broadcasting service

2. a commercial (or private) broadcasting service

3. a community broadcasting service
Public broadcasting
1. any broadcasting service provided by the SABC

2. a broadcasting service provided by any other statutory body, or

3. a broadcasting service provided by a person who receives his or her revenue, either wholly or partly, from licence fees levied in respect of the licensing of persons in relation to sound radio sets and in relation to television sets, or from the State and must include a commercially operated broadcasting service provided by a person referred to in paragraphs (a), (b) or (c) of this definition,

Public broadcasting service: any broadcasting service provided by the SABC or other public state-owned enterprise

SABC may draw revenues from advertising, sponsorships, grants and donations, licence fees levied in respect of persons in possession of television sets, as well as from grants received from the state.

The SABC at present operates three television services and broadcasts in seven of the 11 official languages (these three channels of the SABC taking up three quarters of the available television spectrum). 

As far as radio broadcasting is concerned, the SABC’s 23 radio stations broadcast in all 11 the official languages.

The SABC is a public company incorporated in terms of the Companies Act 61 of 1973. It is governed by a Board consisting of

. 12 nonexecutive members

. the group chief executive officer

. the chief operations officer

. the chief financial officer (or the equivalents of the above), the last three making up the executive members of the Board (s 12 of the EC Act).

The 12 nonexecutive members of the Board must be appointed by the President, on the advice of the National Assembly. 

One of these members must be appointed chairperson, and another deputy chairperson. The appointment of these nonexecutive members of the Board is based on the following principles:

. participation by the public in the nomination process

. transparency and openness

. publication of the shortlist of candidates for appointment

Commercial (private) broadcasting
Apart from being a public broadcaster, the SABC is also a commercial (private) broadcaster.

The EC Act makes a distinction between these two functions of the SABC.

Definition:  Broadcasting service that operates for profit/as part of a profit entity but excludes any public broadcasting service.
Objectives of commercial broadcasting services:

1. to provide a diverse range of programming addressing a wide section of the South African public

2. to provide programming in all the official languages of South Africa

3. to reflect the culture, character, needs and aspirations of the people in the regions that they are licensed to serve, but subject to licence conditions (s 30 of the EC Act)
Also, as a commercial broadcaster the commercial services of the SABC must be subject to the same policy and regulatory structures outlined for all commercial broadcasting services in the Act
Community broadcasting

A “community broadcasting service” is a broadcasting service that:

1. is fully controlled by a non-profit entity and carried on for non-profit purposes

2. serves a particular community

3. encourages members of the community served by it or persons associated with or promoting the interests of such community to participate in the selection and provision of programmes to be broadcast in the course of such broadcasting service, and

4. may be funded by donations, grants, sponsorships or advertising or membership fees, or by any combination of the aforementioned
Licensing system
In terms of the EC Act, 2005, nobody may provide any broadcasting services without being duly licensed. The EC Act, 2005, still makes a distinction between broadcastingsignal- distribution and broadcasting licences.

Broadcasting-signal-distribution licences
· Nobody may provide any broadcasting services without being duly licensed.

· Broadcasting-signal-distribution licences are granted and issued by ICASA in order to provide signal distribution for broadcasting purpose.

· Broadcasting-signal distribution: the provision of a “transport system” that takes information from the point where it is created to the target area for which it is intended. The licensee of such a licence does not have any input in the content of the information that is transported but is merely the carrier of the message.

Broadcasting licences
· Required by persons wishing to send a certain message to their clients. 

· Can be done only if the broadcaster concerned was issued a broadcasting licence by ICASA. 

· Broadcasting licences can be granted for either television or sound material. 

· Following categories of licence may be issued for both sound and television services:

· a public-broadcasting-service licence

· a commercial- (private-) broadcasting-service licence

· a community-broadcasting-service licence

Applying for licences 
ICASA, in terms of section 5(7) of the EC Act, 2005, was tasked with prescribing regulations for the licensing regime, the final regulations for applying have not been published yet.

Limitations regarding the control of broadcasting services:

1. Foreign persons may not, for example, exercise control over a commercial broadcasting licensee or have a financial interest in it comprising more than 20% of its value.

2. No person may directly/indirectly exercise control over more than one commercial television-broadcasting licence

3. A person controlling a newspaper may not acquire or retain a financial control in both a radio and a TV licence

Offences regarding licenses

It is an offence for a licensee to:

· furnish any false information in an application for a licence or a transfer or renewal of a licence
· broadcast without a licence, or to provide broadcasting-signal-distribution services without a licence

· transfer a licence contrary to the provisions of the Act

· fail to keep proper records

· fail to comply with any order of ICASA in terms of the ICASA, or any underlying, Act

· fail to produce a licence if asked by an authorised person to produce one

· fail to attend a hearing of ICASA if required in terms of the Act to attend

· make a false statement to ICASA

· wilfully interrupt any hearing or inquiry by ICASA
Enforcement of licence conditions

1. Complaints and Compliance Committee (CCC) was established in terms of the ICASA Act in order to assist the ICASA Council in effectively enforcing and performing its powers and duties.
The CCC must consist of not more than seven members, one of whom must be a councilor of ICASA. The chairperson must be a judge, or an attorney, advocate or magistrate of at least 10 years’ experience.

2. CCC must investigate, and hear if appropriate, and make findings on

a. all matters referred to it by ICASA

b. complaints received by it, and

c. allegations of non-compliance with this Act or the underlying statutes

3. CCC monitors licensees to determine whether they comply with

a. the terms, conditions and obligations imposed by the respective licences

b. the Code of Conduct of the CCC

c. the Code of Advertising Practice (as from time to time determined and administered by the ASA


REGULATION OF BROADCASTING CONTENT

The regulation of broadcasting includes the regulation of the content of the programmes broadcasted. The real impact of broadcasting lies in the message that is broadcasted to the listener. It is therefore important for governments to regulate this aspect of broadcasting as well. However, the regulation of content cannot be done in isolation. The fundamental right to free speech and its corollary, the right to information, must be given due regard.

Broadcasting content is regulated in two broad ways — namely by means of:

compulsory regulation Compulsory regulation is imposed by the government via the various regulatory bodies and is created in statute.

voluntary regulation. Voluntary regulation originates from nongovernmental bodies to which the various broadcasters submit themselves voluntarily.


Compulsory regulation

Governmental regulation of broadcasting content is done by means of the EC Act, 2005. Regulates:

· Local content

· Advertisements

· Political broadcasting

· The Code of Conduct for Broadcasters

Complaints and Compliance Committee (CCC): monitors regulation of broadcasting content.  All broadcasters who have not voluntarily subjected themselves to the control of a voluntary body approved by ICASA and that has a code of conduct that is enforced upon its members fall under the jurisdiction of the CCC. 

At present this voluntary body is the Broadcasting Complaints Commission of South Africa (BCCSA).

Complaints procedure:
1. Any interested persons having reason to believe 

a. a licensee to be guilty of any non- compliance with the terms and conditions of its licence or 

b. with the provisions of the ICASA Act, 2000, or underlying statutes, 

2. may lodge a complaint in that respect with ICASA 

3. within 60 days of becoming aware of the alleged non-compliance.

4. Any complaints should be lodged in writing with ICASA, who will refer it to the CCC. 

5. The CCC will adjudicate on the matter and give the complainant and the respondent the opportunity to make representations and to be heard in this regard. 

6. After hearing the matter, the CCC will give a finding. 

7. The CCC will also recommend steps to be taken by ICASA if non-compliance with the EC Act has been proved
POWERS OF ICASA IN CASES OF PROVEN NON-COMPLIANCE WITH THE CODE OF CONDUCT:

ICASA can make any of the following orders:

1. direct the licensee to desist from any further contravention

2. direct the licensee to pay a fine

3. direct the licensee to take remedial steps as recommended by the CCC

4. where the licensee has repeatedly been found guilty of material violations,

a. prohibit a licensee from carrying on broadcasting for such period as recommended by the CCC, provided that such period will not be longer than 30 days, or

b. amend or revoke his or her licence, and

c. direct the licensee to comply with any settlement
5.10.1.2 GUIDELINES IN TERMS OF THE CODE OF CONDUCT FOR BROADCASTERS
The Code of Conduct for Broadcasters that needs to be published in terms of the EC Act, 2005, has not been published as yet. What follows is a discussion of the guidelines in the Code of Conduct for Broadcasters that was published in terms of the now repealed IBA Act, 1993. It is expected that the provisions in the new Code of Conduct will be similar to those discussed below. In the absence of a new Code of Conduct it is presumed that the provisions of the Code discussed below will continue to apply during the transitional period.

Some of the guidelines given are as follows:

1. Licensees should not broadcast any material that judged within context . contains gratuitous violence in any form ie violence which does not play an integral role in developing the plot, character or theme of the material as a

Whole . sanctions, promotes or glamorises violence Then special mention is made of violence against women and violence against specific groups. Provision is also made for exclusion of certain broadcasts that are of a bona fide scientific, documentary, dramatic, artistic or religious nature or are presented as a discussion, argument, etc, on matters of public interest.

2. Broadcasters should not broadcast material unsuitable for children (under the age of 16) at times when large numbers of children may be expected to be part of the audience. Special care should be taken with children’s programming containing scenes of violence.

3. Television programmes containing scenes of violence, sexually explicit conduct and/or offensive language intended for adult audiences should not be broadcast before the watershed period (ie, between 21:00 and 05:00).

4. Offensive language, including profanity, blasphemy and other religiously insensitive material should not be used in programmes specially designed for children. Broadcasts containing language that is excessively and grossly offensive should be limited to the watershed period.

5. Licensees should not broadcast material that when judged in context contains a scene or scenes, simulated or real, of any of the following: 


. child pornography

. explicit violent sexual conduct
. bestiality

. explicit sexual conduct that degrades a person or advocates a particular form of hatred based on gender
Provision is again made for exceptions in the case of bona fide scientific, documentary or dramatic material.

6. Where broadcasts contain violence, sexual conduct and/or offensive language licensees should provide advisor assistance.

7. News should be reported truthfully, accurately and fairly and in the correct context.

8. Licensees may comment on actions or events of public importance if such comment is an honest expression of opinion on facts truly stated.

9. In the case of controversial issues of public importance a licensee should exert reasonable efforts to fairly present opposing points of view.

10. During elections the requirements set out in the Act should be strictly adhered to.


11. Exceptional care should be exercised in matters involving the private lives of persons, bearing in mind that the right to privacy may be overridden by a legitimate public interest.


12. No payment should be made to persons involved in crime in order to obtain information from them regarding their behaviour, unless compelling societal interests indicate the contrary.
5.10.1.3 The Complaints Procedure

One of the duties of the CCC is to monitor compliance with the provisions of the Act. Any interested persons having reason to believe a licensee to be guilty of any noncompliance with the terms and conditions of its licence or with the provisions of the ICASA Act, 2000, or underlying statutes, may lodge a complaint in that respect with ICASA (s 17C

of the ICASA Act, 2000) within 60 days of becoming aware of the alleged non-compliance. 

Any complaints should be lodged in writing with ICASA, who will refer it to the CCC. The CCC will adjudicate on the matter and give the complainant and the respondent the opportunity to make representations and to be heard in this regard. After hearing the matter, the CCC will give a finding. The CCC will also recommend steps to be taken by ICASA if noncompliance with the EC Act, 2005, has been proved (s 17D of the ICASA Act).

5.10.1.4 The powers of ICASA in cases of proven noncompliance with the Code of Conduct

In terms of section 17E of the ICASA Act, 2000, ICASA can, inter alia, make any of the following orders:

. direct the licensee to desist from any further contravention
. direct the licensee to pay a fine
. direct the licensee to take remedial steps as recommended by the CCC
. where the licensee has repeatedly been found guilty of material violations,

— prohibit a licensee from carrying on broadcasting for such period as recommended by the CCC, provided that such period will not be longer than 30 days, or

— amend or revoke his or her licence, and

— direct the licensee to comply with any settlement
Note that no criminal offence is committed if the licensee does not comply with the guidelines set out in the Code of Conduct. Noncompliance with the Code is purely an administrative matter. Criminal law becomes relevant only if the conduct of the licensee constitutes noncompliance with the Code and is at the same time also a crime in terms of the common law or any other legislation.


Voluntary regulation

Broadcasting Complaints Commission of South Africa (BCCSA):

1. Totally independent and self-regulatory body 

2. Established by the National Association of Broadcasters of Southern Africa (NAB) to adjudicate upon complaints against the electronic broadcasting industry (television and radio) i.t.o. an accepted code of conduct. 

3. Aim: 
a. to ensure that high standards are maintained in the broadcasting industry
b. facilitate speedy and cost-effective mediation of complaints in respect of members of NAB who have subjected themselves to the jurisdiction of the Commission and its code of conduct
5.10.2.2 The structure and membership of the BCCSA

The BCCSA consists of a chairperson and 14 members, 

· seven of them representing the electronic media, and 

· seven of them representing the public (listeners and viewers).

Representatives of the listeners and viewers are appointed after a vacancy having been advertised in the electronic media. The appointment is handled by a committee consisting of the chairperson of the Commission and two or more persons having no direct financial interest in the electronic or printing media and who are appointed by the Commission for this purpose. 

The posts of representatives of the electronic media are filled when the NAB nominates a member. However, NAB may also use the same committee as was used when the listener and viewer representatives were appointed.

The chairperson is elected by the other members of the Commission by means of a secret ballot during a meeting convened for this purpose. The quorum at such a meeting is three listener-and-viewer representatives, three representatives of the electronic media and the member of the executive committee of NAB who acts as chairperson.

The BCCSA must also appoint an adjudicator or adjudicators and a registrar who takes care of the administrative work. 
The function of the adjudicator(s)
·  to independently hear complaints against signatories (members of NAB) and to settle these by means of mediation.
The rules of procedure of the BCCSA

1. Complaint must be lodged as soon as possible, but not later than 10 days after the date of broadcast or the date of any other alleged contravention of the code.

2. Complaints may be lodged personally, by telephone or in writing. 

3. The registrar refers all complaints to the adjudicator:

a. Adjudicator will then request from the broadcaster concerned a copy of the material that was broadcast and that resulted in the complaint.

4. The adjudicator may accept only a complaint that

a. is not anonymous, 
b. that in his or her opinion is not fraudulent, trivial, malicious or vexatious
c. does not concern an advertisement broadcast by a member of NAB that is also subject to the Code of Conduct of ASA.
5.10.2.4 The mediation and adjudication procedure of an adjudicator
· When the adjudicator accepts a complaint, the respondent should immediately be notified in writing of the complaint. 

· The matter is then discussed informally with the parties with the aim of mediating a settlement. 

· The parties are not allowed to have legal or any other representation, but may be accompanied by advisors. 

· If a settlement cannot be reached, the adjudicator will come to a decision and will notify the parties in writing of his or her decision.

· Both parties have a right to appeal to the adjudication committee. This right should be exercised within four days.
5.10.2.5 The adjudication procedure of the adjudication committee

Once the dispute has been laid before the adjudication committee, the complainant must submit a written report containing full particulars of the complaint as well as any corroborating evidential material such as correspondence, a recording or transcription of the broadcast, information regarding possible witnesses or any other relevant information. This material, together with the adjudicator’s report, is used for adjudicating the complaint. 

The chairperson must send the complainant’s statement to the respondent, who may then submit a defence. The complainant has a right to respond. Legal representation is permissible if the chairperson allows it. 

In cases where the parties appear before the adjudication committee in person, the proceedings should take the form of a round-table discussion, and not a trial. After the discussion the adjudicating committee comes to a decision, but judgment is not given unless the chairperson is satisfied that the complainant has relinquished all rights to a civil lawsuit. 

If the adjudication committee decides in favour of the complainant, the respondent broadcaster may address the committee in mitigation of any orders that may be given against him or her.

The complainant and the respondent are notified of the decision, the reasons for it, and/or any requirements expressed by the committee. Except where the chairperson directs otherwise, these records become public documents.

Sanctions of the adjudication committee

1. The adjudicator or adjudication committee may dismiss the complaint if it is regarded as unfounded

2. Where the adjudicator or adjudication committee finds the member of NAB to have contravened the Code, it may impose sanctions on such a member:

a. a reprimand 

b. an order that a correction and/or summary of the findings of the adjudication committee be broadcast by the respondent in such a manner as the committee may direct

c. an order that the respondent in broadcasts give reasonable access on an equal basis to political parties, organisations or movements or candidates who have not been given a fair opportunity to express their viewpoints during an election period

d. an order that a fine of up to R30 000 be paid

5.10.2.7 The Code of the BCCSA
(This code corresponds with that of the Broadcasting Monitoring and Complaints Committee [BMCC].)
The code of conduct adopted by NAB that is binding on its members and that is applied by the BCCSA inter alia contains the following main points:

1. The fundamental principle to be upheld is that freedom of the electronic media is indivisible from, and subject to, the same legal constraints as those of the individual and rests on the individual’s fundamental right to be informed, and freely to receive and disseminate opinions.

2. News should be reported truthfully, accurately, and with due impartiality in the correct context and in a balanced manner without any intentional or negligent departure from the facts, whether by distortion, exaggeration or misrepresentation, material omission or summarisation.


3. Comment or criticism regarding any event of public importance should be an honest expression of opinion without malice or dishonest motive, and should be a fair and balanced account of all the available facts relevant to the matter upon which comment is being made.


4. During an election period or a referendum, opposing political parties and candidates should be given an equal opportunity to put forward their viewpoints.

5. Exceptional care and consideration should be exercised in matters involving the private lives and dignity of individuals, bearing in mind that the right to privacy and dignity may be overridden by a legitimate public interest.


6. No payment should be made to persons engaged in crime or other notorious misbehaviour in order to obtain information concerning such behaviour, unless the interests of the public are compelling enough to satisfy the contrary.


7. Indecent, obscene, harmful or offensive material should not be presented. Material that contains brutality, violence or atrocities should not be represented without due care and sensitivity. Due care and responsibility should be exercised in the presentation of programmes where a large number of children are likely to be part of the audience.
The film industry
6.1 Introduction

Only three aspects of the film industry will be dealt with in this study unit, namely the Registration of Copyright in Cinematograph Films Act 62 of 1977, the National Film and Video Foundation Act 73 of 1997 and the Legal Deposit Act 54 of 1997.
Registration of Copyright in Cinematograph Films Act 62 of 1977
1. Copyright Act 98 of 1978 does not prescribe any formalities that have to be complied with before copyright in a work may be obtained.

2. Provided that the common law and statutory requirements for the establishment of copyright are met, protection of copyright in a work is automatically granted.

3. In order to facilitate proof of copyright, the Registration of Copyright in Cinematograph Films Act 62 of 1977 was promulgated. 

4. Act makes provision for a system whereby copyright in films may be registered voluntarily. Thus: existing basic copyright legislation has been supplemented. 

5. Registration of copyright in films is completely optional.
National Film and Video Foundation Act 73 of 1997

In terms of the National Film and Video Foundation Act 73 of 1997, a juristic person, known as the National Film and Video Foundation was established to promote and develop the film and video industry.

Objects of the Foundation:

Objects of the Foundation are:

1. to develop and promote the film and video industry;

2. to provide, and encourage the provision of opportunities for persons, especially from disadvantaged communities, to get involved in the film and video industry;

3. to encourage the development and distribution of local film and video products;

4. to support the nurturing and development of and access to the film and video industry; and

5. in respect of the film and video industry, to address historical imbalances in the infrastructure and distribution of skills and resources.

Functions of the Foundation:
In order to achieve its objects, the Foundation may:

1. render support, including, but not limited to, financial support, advice and information, to any person, organisation or institution;

2. determine which field of the film and video industry should have preference for the purpose of support thereof;

3. conduct research into any field of the film and video industry and compile and maintain databases, including but not limited to, databases of persons, organisations, institutions, equipment and facilities connected with the film and video industry;

4. make bursaries and loans available to students for local and overseas studies;

5. nationally and internationally facilitate and promote liaison between individuals and institutions;

6. make grants and grant loans to any person, organisation or institution in order to provide facilities to support the development and promotion of the film and video industry.
6.3.3 Establishment and composition
In terms of s 6 of the Act, the Foundation acts through a Council consisting of no fewer than nine and no more than 14 members. The members must be appointed by the Minister of Arts, Culture, Science and Technology from a shortlist of no more than 22 names. 
Nominations for inclusion on the shortlist must be obtained from the public in the prescribed manner. An independent panel, appointed by the Minister, must compile a shortlist from the nominations after interviewing each nominee in public. 
Any member of the public may object in writing to the nomination of any person.
The chairperson of the Council must be appointed by the Minister from among the members of the Council and will act as chairperson for the period for which he or she was appointed as a member of the Council.

A member of the Council holds office for a period not exceeding three years and is eligible for reappointment after a further three years have elapsed. At the end of the members’ term of office, three members must be re-elected by the council to serve for a further three years, after which they are not eligible for appointment until a further three

years have elapsed.

The minister may dissolve the council on any reasonable grounds. 

A member of the Council may at any time be removed by the Council if there is sufficient reason for doing so, subject to the approval of the Minister. Any vacancy on the Council must be filled in the manner in which the member who vacates the office was required to be appointed. No member may serve on a full-time basis. The members of the Council receive an allowance as the Minister, with the concurrence of the Minister of Finance, may determine, either in general or in a particular case. Members of the Council are not eligible for grants from the council during their term of office.

In terms of s 7 of the Act, the members of the Council must be persons who have —

(i) special knowledge or experience in the film and video industry; or

(ii) specialist skills which are not directly related to the film and video industry but which would be beneficial to the council.  A member of the Council is not allowed to hold office in any political party or political organisation. The composition of the Council must be broadly representative of the 

(i) stakeholders in the video and film industry; and

(ii) the South African population.

6.3.4 The activities of the Council

The Council must meet at least four times a year, at such time and place as the Council may determine (s 8(1)) and decisions are taken by way of majority vote. The Council is assisted by an executive committee, as well as other committees which may be nominated by the council to perform certain functions as the council may determine (s 10(1)).

The Council may establish an advisory panel for every field of the film and video industry it deems necessary. Such an advisory panel must consist of no more than five persons who have achieved distinction or have special knowledge or experience in the field in question, and who are not members of the Council.

6.3.5 Right of appeal

Any person who feels aggrieved at any action or decision that the Foundation has taken may, within 30 days from the date on which the action or decision in question was made by the foundation, and after having given notice to the foundation as prescribed, appeal to the Minister in the prescribed manner. The Minister may, after consultation with one or more independent assessors with knowledge of the film and video industry, confirm, set aside or amend any action or decision of the Council (s 12).

Legal Deposit Act 54 of 1997

In terms of the Legal Deposit Act 54 of 1997 a publisher must for each published document supply to the prescribed places of legal deposit the prescribed number of copies in the format and of the quality prescribed for each version and type of medium, provided that such number shall not exceed five.
REGULATION OF PORNOGRAPHY: THE FILMS AND PUBLICATIONS ACT
Censorship laws always elicit wide criticism. It seems as if this area of the law is destined to remain forever in the spotlight of heated public debate. On the one hand, there is a significant part of the community which feels that the control of pornography should be much stricter. On the other hand, the guarantees of freedom of expression and of the arts, religion and similar matters as voiced in the Constitution are regarded as calls for much lighter regulation

or no regulation at all. In most countries there is some degree of public tension and a sense of taboo about sexual expression. The reason for this is that sexually explicit material evokes intense and wide-ranging responses which may vary from mere curiosity to extreme embarrassment, from excitement to moral indignation.

It is in this heated and confusing climate that legal controls on sexual expression exist. On the one hand the free flow of information should be protected while on the other hand the average person in the community feels that the community should be free to shield itself against material that the majority find patently offensive. The task group drafting the new Films and Publications Act had the unenviable task of putting these opposing views into words. The end product is a compromise where the optimum amount of freedom is awarded to adults but where attempts are made to protect children against what is harmful or disturbing.
PURPOSE AND AMBIT OF THE FILMS AND PUBLICATIONS ACT 65 OF 1996

Act aims at:

· regulating the distribution of certain publications and the exhibition and distribution of certain films. 

· making the exploitative use of children in pornographic publications, films or on the Internet, punishable.

For the purposes of the Act, publications and films are defined broadly.
Publication:

1. any newspaper, book, periodical, pamphlet, poster or other printed matter;

2. any writing of typescript which has in any manner been duplicated;

3. any drawing, picture, illustration or painting;

4. any print, photograph, engraving or lithograph;

5. any record, magnetic tape, soundtrack, except a soundtrack associated with a film, or any other object in or on which sound has been recorded for reproduction;

6. computer software which is not a film; (''computer software'' is furthermore also defined in section 1)

7. the cover or packaging of a film; and

8. any figure, carving, statue or model

9. any message or communication, including a visual presentation, placed on any distributed network, including, but not confined to, the Internet

Film:
1. any sequence of visual images recorded on any substance, whether a film, magnetic tape, disc or any other material, in such a manner that by using such substance such images will be capable of being seen as a moving picture;

2. the soundtrack associated with and any exhibited illustration relating to a film as defined in paragraph (a);

3. any picture intended for exhibition through the medium of any mechanical, electronic or other device

Visual presentation:
1. a drawing, picture, illustration, painting, photograph or image; or

2. a drawing, picture, illustration, painting, photograph or image; or any combination thereof, produced through or by means of computer software on a screen or a computer printout
The administrative framework for the implementation of the Act
In order to carry out the classification of publications and films, two independent administrative bodies have been established, namely a Film and Publication Board (hereafter called Board) and a Film and Publication Review Board (hereafter called Review Board).

7..3..1 The Film and Publication Board
The Board consists of

(1) a chief executive officer

(2) a number of senior personnel

(3) chief examiners

(4) examiners

(5) administrative staff appointed by the chief executive officer

The chief executive officer and the senior personnel constitute the executive committee of the Board. Half the number of the personnel constitute a quorum, decisions are taken by majority vote and the chief executive officer acts as chairperson and has a casting vote in the case of equality of votes (s 4).

7..3..2 The Film and Publication Review Board
The Review Board consists of

(1) a chairperson

(2) eight other members

The chairperson and four members constitute a quorum, decisions are taken by majority vote and the chairperson has a casting vote (s 5).

7.3.3 Appointment of members of the Board and Review Board
The members of the Board (with the exception of the administrative staff) and the members of the Review Board are all appointed for a limited period by the Minister after consultation with the Cabinet and acting on the advice of an advisory panel (s 6). 

The members are selected from names submitted by the public. 

This is done in order to give the public the opportunity to take part in the selecting of suitable candidates. Members of the Board and the Review Board should have experience in or knowledge of community development, education, psychology, religion, law, drama, literature, communications science, photography, cinematography, gender matters, children’s rights or other relevant fields of experience. 

They should represent a broad cross-section of the South African community and should not be subject to certain disqualifications which could affect their objectivity and which are set out in the Act (s 7).

7..3..4 Appointment of classification committees

The executive committee of the Board appoints as many classification committees as may be necessary from time to time (s 10). Each classification committee consists of a chief examiner and one or more examiners. 

The classification committees are responsible for the de facto classification of publications and films as will be explained below. Their decisions are deemed to be the decisions of the Board. They can ask that experts be appointed to advise them with regard to any matter that has been submitted for a decision.

Complaints and applications concerning publications
1. Publications are not submitted to any form of pre-censorship. 

2. Any publication can therefore be distributed without authorisation of the Board. 

3. Once a publication has been published & a member of the public feels that it should be subjected to censorship, such a person may lodge a complaint with the Board and provision is made that in such a case the publication may be censored:

a. The complaint is directed to a classification committee. 

b. The publisher of that publication is informed and he or she is given reasonable notice of the place, date and time when the hearing will take place

c. Classification committee then examines and considers the content of the publication and where the publication falls within the ambit of the schedules and classifies it

d. Classification committee thereafter informs the chief executive officer of its decision

e. Reason for the classification must also be revealed

After two years any person may apply for a reclassification imposing more lenient conditions or removing all restrictive conditions from the publication.

Classification of films

1. All films and videos must be submitted for classification before they can be screened or distributed. 

2. It is an offence to screen in public or distribute a film or video which has not been classified. 

3. In the case of films we therefore have a priori censorship.
4. Any person who applies for the classification of a film should submit his or her application to the chief executive officer in the prescribed form with the prescribed fee.

a. The chief executive officer then refers the application to a classification committee. 
b. The applicant arranges with the committee for the screening of the film. 
c. The committee examines the film and classifies it as XX, X18, R18 or unclassified.
d. Committee may determine that certain portions be excised

e. R18 classification: committee may determine the prescribed age of prospective viewers or that consumer advice be given to viewers beforehand regarding the content of the film. 

f. Committee informs the chief executive officer of:

i. its decision

ii. reasons there for 

iii. the particular clause on which the decision is based 
iv. the conditions imposed.

g. The chief executive officer informs the applicant and furnishes the applicant with a certificate on which the classification is set out
h. Thereafter the applicant has to supply a copy of the film in the final form in which it may be distributed according to the classification, to the chief executive officer. After two years the applicant or any other interested person may apply for a more lenient classification.
7.3.7 Application of the rules of natural justice during the hearing
During the hearing process of both publications or films, any interested parties have the right

— to appear in person before the executive committee, the classification committee or the Review Board


— or to be represented by a legal or other adviser


— to adduce oral or written evidence

— to address the committee or board in the language of his or her choice (subject to the imposition of a reasonable time limit)


— to have the case and argument duly considered

— to be informed in writing of the decision, the reasons and the clause which forms the basis of the decision


— to be informed of the names of the members of the board or committee who took part in the decision-making process (s 19)

7.3.8 Appeal to Review Board

Within 30 days an appeal can be lodged regarding the decision of a classification committee.

In the case of films it can be done by the Minister or by the person who applied for the classification.

In the case of publications it can be done by the Minister or by any person who originally  lodged a complaint with the Board requesting that a publication be referred to a classification committee for a decision or by the publisher or distributor of the publication.

In the case of a successful appeal the chief executive officer then issues the required permit or licence if the appeal concerned the issuing of such.

7.3.9 Appeal to the High Court

Where a publication or film has been classified as XX or X18 by the Review Board, the Minister, the person who lodged a complaint, the publisher or distributor of the publication or the person who applied for the classification of the film may within 30 days appeal to the High Court against the decision (s 21). 

The Court may suspend the decision pending the outcome of the appeal. The High Court may then confirm the decision or set it aside and give such decision, classification or impose such conditions as should in its view have been

given, made or imposed.

Exemptions: Publications & films
Circumstances in which these exemptions are granted:

1. People who distribute, publish, import or possess publications or films can apply for an exemption from sections 25, 27, 28 of the Act where bona fide purposes will be served by such exemption.

2. Newspapers published by publishers who are members of the Newspaper Association and posters of newspapers issued as advertisement of the newspaper are not subject to the provisions of the Act in any case.

3. The exhibiting of films to people in the course of their business as distributors of films is automatically not subject to the provisions of the Act.

4. Certain films may be exempted from section 26 (exhibition without classification). This is done by means of a permit or a notice in the Gazette.

5. The holder of a broadcasting licence in terms of the Electronic Communications Act 36 of 2005 who is subject to section 56 of that Act is exempted from the duty to apply for a classification of a film and will not be subject to the classification imposed by the Board except where it relates to XX or has not been classified but falls within the ambit of an XX classification.

6. The holder of a licence to conduct the business of adult premises may exhibit publications and films with X18 classification on his or her premises if it is done in such a way that people under the age of 18 years do not have access to such publications or films.

Offences created by the Act
The following is a summary of the offences created in this way. In all the cases mentioned below the offence can only be committed if it is done knowingly; in other words, if intention is present.

Offences created in the case of publications
1. XX may not be distributed or advertised for distribution.

2. X18 may not be distributed.

3. R18 or F18 may not be distributed in conflict with any conditions imposed
4. The publisher of any publication must print his or her name and business address in the publication.

Offences created in the case of films
1. Unclassified films/films classified as XX may not be screened in public or distributed.

2. Films classified as X18 may not be screened in public or distributed.

3. The cover and packaging of a film as well as advertisements relating to the film in publications and newspapers (including newspapers of members of NA) must display the classification, the age restriction, and consumer advice which applies.

4. Exhibitors or distributors of films must be registered with the Board as such.

5. Advertisements or trailers of films with X18 classification may not be screened during the same screening session or on the same video or film as may be screened to people under the age of 18 years.

6. Films may not be exhibited in public or distributed in conflict with any condition imposed by the Board.

7. When a film has been classified, the distributor of the film must provide a certificate when handing over the film to somebody else. Failure to provide the certificate, or providing an incorrect certificate, is an offence This certificate must indicate:

a. that the film has been classified
b. if classification required excisions, a statement that the excisions were made
c. a statement that X18 or R18 classification applies if it is the case

d. the age restriction imposed, if any

e. particulars of consumer advice, if any 

8. Films classified as XX or unclassified films which fulfil the requirements of XX classifications or that produce religious hatred, may not be broadcast.

Offences in the creation, production, importation and possession of publications and films

· Creation, production, importation & possession of films & publications that contain scenes/visual representations relating to sexual conduct where people under 18 are involved/where there is lewd display of nudity is an offence. 

· Distribution of such films is also an offence.
Offences in the distribution of publications

· Distribution of a publication containing the visual presentations or description of the acts described in the XX classification and the X18 classification is prohibited.

· The State must prove that the Board has not given a decision which results in the fact that the publication does not contain the presentation or description mentioned above.
Offences of advocating war, violence and hatred

Publications, films, entertainment or plays may not be made available to the public when these:

1. amount to propaganda for war

2. incite imminent violence

3. advocate hatred based on race, ethnicity, gender or religion and which constitutes incitement to cause harm


Discussions, arguments and opinions of a bona fide scientific, documentary, artistic, literary, religious nature are excluded from these provisions.
Criteria for the classification of publications
1. XX
a. when judged in context, contain visual presentations of

i. child pornography

ii. explicit violent sexual conduct

iii. bestiality

iv. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm
v. explicit infliction of extreme violence which constitutes incitement to cause harm 

b. describe predominantly and explicitly child pornography

c. advocate hatred based on religion and constitute incitement to cause harm

2. X18
a. contain visual presentations of sexual conduct which in the case of sexual intercourse includes an explicit visual presentation of genitals

b. describe predominantly or explicitly

i. explicit violent sexual conduct

ii. bestiality

iii. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm
iv. explicit infliction of extreme violence which constitutes incitement to harm
v. explicit sexual conduct

3. R18

a. containing harmful or disturbing material against which children should be protected

b. age limit (up to 18) can be placed on the publication with a distinct notice of the restriction

c. the publication may only be distributed in a sealed and, if necessary, an opaque wrapper with a notice of the applicable restriction

4. F18

a. applies to periodical publications where six consecutive publications are likely to contain material which falls under the R18 classification and the publisher or his or her representative consents to the order

5. Excluded

a. Bona fide scientific, documentary, literary or artistic publications

b. Bona fide scientific, documentary, dramatic, artistic, literary or religious publications on religious hatred 

c. Bona fide discussions, arguments or opinions on the subject when these pertain to religion or matters of public interest

Criteria for the classification of films
1. XX

a. Applies to a film which contains any of the following scenes whether simulated or real:

i. child pornography

ii. explicit violent sexual conduct

iii. bestiality

iv. explicit sexual conduct which degrades a person & which constitutes incitement to cause harm

v. explicit infliction or effects of extreme violence which constitutes incitement to cause harm

b. A film which advocates hatred based on religion and which constitutes incitement to cause harm

2. X18

a. Applies to a film which contains scenes, whether simulated or real, of

i. explicit sexual conduct, which in the case of sexual intercourse includes an explicit visual presentation of genitals

3. Age restrictions

a. May only be imposed if the committee concerned is of the opinion that it is necessary to protect children in that particular age group against harmful or disturbing material depicted in the film

4. Excluded

a. XX or X18 classification will not be applicable to bona fide scientific, documentary, dramatic or artistic films

b. Bona fide scientific, documentary, dramatic, artistic or religious films on religious hatred are excluded from the XX classification, as well as films which amount to bona fide discussions, arguments or opinions on the subject when these pertain to religion or matters of public interest
Child pornography
Films and Publications Act 65, section 27(1) of this Act prohibits:

1. the creation, production, importation and possession of a publication which contains a visual presentation of child pornography, or

2. the creation, distribution, production, importation and possession of a film which contains a scene or scenes of child pornography

De Reuck v Director of Public Prosecutions

The facts in the case were briefly as follows:

The applicant, a film producer, was found in possession of child pornography in photographic form and was accordingly charged with contravention of the abovementioned section 27(1). He applied for a court order declaring section 27(1) read with the definition of child pornography, to be unconstitutional because . bona fide art is excluded

. there is no provision for a defence of legitimate purpose or public good or public interest where material containing child pornography is possessed or imported for the creation of a bona fide documentary work, research work, drama or work of art without involving real children . the section violates the applicant’s right to privacy because the definition of child pornography is vague and open-ended and therefore subject to arbitrary and subjective decision-making In its decision, the court referred at the outset to section 28 of the Constitution where the rights of children are specifically protected. This section determines that, inter alia  

(1) Every child has the right ... to be protected from maltreatment, neglect, abuse or degradation ... .

(2) A child’s best interests are of paramount importance in every matter concerning the child.

This section in the Constitution makes it clear that whenever competing rights and interests concerning children have to be balanced, the child’s best interests are of paramount importance. All competing rights must make way for the rights of children unless they are unjustifiable. Against this background the contentions of the applicant had to be considered.

The following then became evident:

(1) It is correct that the Films and Publications Act does not make provision for exemptions in the case of art and science where child pornography is concerned. (schedules 5 and 9 do not apply in the case of s 27(1). See par 7.6.5 and 7.7.4 in your study guide.) This excludes the possibility of a defence of ‘‘legitimate purpose’’.

However, section 22(1) of the Act gives a person or institution who has a bona fide reason for possessing or distributing child pornography, an opportunity to apply to the executive committee for an exemption should it really be needed.

(2) The applicant asserted a right to privacy — that is a right to possess and view child pornography in the confines of his own home. The first issue in this regard was whether the applicant could claim such a right in the case of child pornography. In answer to this, the court found that, like other rights, the right to privacy is not absolute. Where one deals with a hierarchy of values, the child’s rights and interests are the most important. When balancing the relevant values, the rights of children should always be given precedence. It is not necessary to decide whether child pornography leads to paedophilia or is related to it. The very existence of child pornography necessarily implies that the child featured in the material was abused and degraded. This is especially true if one considers the dehumanising nature of child pornography and the exploitation and abuse of children that accompanies it. The need to exercise some control in and over the private affairs of persons then becomes apparent. Even so, the prohibition on possession of child pornography is not absolute. A person with a bona fide reason can still make application for exemption in terms of section 22(1).

Should one regard child pornography as a form of art, the same principles would apply. In such an instance the applicant would have had to rely on section 16 of the Constitution and claim a right to freedom of expression which includes artistic freedom, or freedom to do bona fide research. Such a right would also be subordinate to the

rights of children, for the same reasons as mentioned above with regard to privacy. The rights which the applicant wished to rely on were in any case in conflict with the public interest.

(3) The applicant’s view that the definition of child pornography was excessively vague and wide and therefore subject to subjective or arbitrary interpretation centred on the use of the word ‘‘includes’’ in the text of the specific section. The court compared various instances in the specific Act where this word was used, and came to the conclusion that in the definition of child pornography, this term is used as a synonym for ‘‘means’’. Here the word ‘‘includes’’ was not accompanied by the phrase ‘‘without derogating from the ordinary meaning of that word’’ as occurred in the other instances where it was used. It could therefore be deduced that the legislature intended to define the phrase ‘‘child pornography’’ in an exhaustive sense.

The term ‘‘sexual conduct’’ as defined in schedule 1 furthermore indicated that material containing sexual conduct involving children or the display of their genitals was prohibited only where the children depicted therein are abused or taken advantage of for the profane benefit of another or where the general nature or virtue of children is

dishonoured or debased, and where children are humiliated. The applicant’s contention that the definition of child pornography was vague, was therefore rejected.

Lastly, the court concluded by stating that even if one were to regard section 27(1) as infringing the applicant’s constitutional rights, this infringement would be acceptable because section 36 of the Constitution makes provision for the limitation of rights. Section 27(1) fulfills the requirements of section 36 because it is a law of general application (ie applying to all persons who contravene any of the provisions of the section throughout South Africa). When the competing values are weighed up, it is evident that they are not in conflict with the objectives of the Act. The purpose of the Act is to curb child pornography, which is seen as an evil in all democratic societies. The reasonableness and justifiability of the limitation of the applicant’s rights are self-evident when one considers the nature, extent, importance and purpose of the limitation. What makes the limitation reasonable and justifiable are the controls built into section 27 itself. 
These are:
. that a person will not be convicted in terms of this section unless the state can prove that the Board did not rule that the publication or film referred to did not contain a representation or scene (s) of child pornography 

. that written authorisation of the director of public prosecutions has to be obtained before prosecution can be instituted or a warrant issued With the introduction of this section, the legislature intended to eradicate pornography in every form.

When one has regard to the objectives of the legislation and the spirit of the Constitution, it can never be said that child pornography has any place in an open and democratic society based on freedom and equality. Section 27(1) which outlaws the possession of child pornography, cannot be said to be disproportionate to the objectives which the legislature has sought to achieve.
Possession of virtual child pornography
Two conflicting decisions: 

1. R v Sharpe (2001) 

a. Supreme Court of Canada ruled that legislation prohibiting virtual child pornography was not, in principle, unconstitutional. Fifteen months later the 

2. Ashcroft v Free Speech Coalition (2002)

a. United States Supreme Court came to the opposite conclusion. 

b. Court determined that child pornography which is the genuine article should be banned as it is linked to the crime from which it came. 
c. However, prohibiting speech that records no crime and creates no victims is unacceptable.

In South Africa, the definition of child pornography includes virtual child pornography.
SUMMARY

. Publications are not subject to prior censorship. They can be distributed freely. Only when complaints are received, will they be subject to scrutiny.

. Prior censorship applies in the case of films. Films have to be submitted for classification before they may be screened in public.

. When a publication or a film has been classified, certain prohibitions regarding that film or publication come into effect. The prohibitions depend on the classification. Failure to abide by these prohibitions will constitute a criminal offence.

. Where a publication or film has been classified as XX, and where the public has been informed of the classification in the Gazette, the publication or film may not be made available to the public. 

. Publications or films classified as X18 and where the public has been informed of the classification in the Gazette, may not be made available to the public except on adult premises and then in such a way that persons under 18 do not have access to these publications or films.

. Where conditions have been imposed on publications or films, distribution or exhibition has to be done subject to the conditions. 

. Where a publication contains pictures of child pornography or where a film contains child pornography, such a publication or film may not be produced (manufactured), imported or even possessed.

. Entertainment and plays do not normally fall under the Films and Publications Act. 

However, if the entertainment or play contains propaganda for war, incitement to imminent violence or advocates hatred based on race, ethnicity et cetera, it becomes a criminal offence to make it available to the public.
Court reporting
Attendance of judicial proceedings
Various statutory provisions determine that judicial proceedings — whether criminal or civil — should take place in an open court and in the presence of anyone who wishes to attend. 

(See the Criminal Procedure Act 51 of 1977, s 152; the Supreme Court Act 59 of 1959, s 16; and the Magistrates’ Courts Act 32 of 1944, s 5.)

It is a sound policy that the administration of justice should take place in public and that as much publicity as possible should be given to it so that all citizens can have the opportunity to form an opinion about judicial proceedings and to become accustomed to the way in which the administration of justice takes place.

Criminal proceedings

Criminal Procedure Act 51 of 1977, section 153 makes provision for certain instances where court proceedings need not occur in open court:

1. If it appears to any court that it would, in any criminal proceedings pending before that court, be in the interest of the security of the State or of good order or of public morals or of the administration of justice that such proceedings be held behind closed doors, it may direct that the public or any class thereof shall not be present at such proceedings or any part thereof.

2. If it appears to any court at criminal proceedings that there is a likelihood that harm might result to any person, other than an accused, if he testifies at such proceedings, the court may direct

a. that such a person shall testify behind closed doors and that no person shall be present when such evidence is given unless his presence is necessary in connection with such proceedings or is authorized by the court;

b. that the identity of such person shall not be revealed or that it shall not be revealed for a period specified by the court.

3. In criminal proceedings relating to a charge that the accused committed or attempted to commit

a. any indecent act towards or in connection with any other person;

b. any act for the purpose of procuring or furthering the commission of an indecent act towards or in connection with any other person; or

c. extortion or any statutory offence of demanding from any other person some advantage which was not due and, by inspiring fear in the mind of such other person, compelling him to render such advantage,

the court before which such proceedings are pending may, at the request of such other person or, if he is a minor, at the request of his parent or guardian, direct that any person whose presence is not necessary at the proceedings or any person or class of persons mentioned in the request, shall not be present at the proceedings: Provided that judgment shall be delivered and sentence shall be passed in open court if the court is of the opinion that the identity of the other person concerned would not be revealed thereby.

4. Any person whose presence is not necessary at criminal proceedings referred to in paragraphs (a) and (b) of subsection (3), shall not be admitted at such proceedings while the other person referred to in those paragraphs is giving evidence, unless such other person or, if he is a minor, his parent or guardian or a person in loco parentis, requests otherwise.

5. Where an accused at criminal proceedings before any court is under the age of 18 years, no person other than such accused, his legal representative and parent or guardian or a person in loco parentis, shall be present at such proceedings, unless such person's presence is necessary in connection with such proceedings or is authorized by the court.

6. Where a witness at criminal proceedings before any court is under the age of eighteen years, the court may direct that no person, other than such witness and his parent or guardian or a person in loco parentis, shall be present at such proceedings, unless such person's presence is necessary in connection with such proceedings or is authorized by the court.

7. The court may direct that no person under the age of eighteen years shall be present at criminal proceedings before the court, unless he is a witness referred to in subsection (5) and is actually giving evidence at such proceedings or his presence is authorized by the court.

In view of the complexity of this section, a brief discussion of the contents is given below.

Note the following in general:

(1) The section does not apply to criminal trials only, but may include criminal appeals as well.

(2) The presiding judicial officer to whom reference is made in subsections (1) to (6), may be either a judge or a magistrate.

(3) A trial held in camera, (behind closed doors) does not affect the accused’s right to legal representation or his or her right to hear all evidence against him or her.

(4) Furthermore, an accused’s right to appeal is not affected by the fact that the trial in the court a quo (the trial court from which appeal was made) was heard in camera.

(5) If a court has ordered that a case be heard in camera this order will not be retracted or relaxed unless there are special reasons for this. In S v Mothopeng & others 1979 (4) SA 367 (T) the court refused to relax an in camera order to enable certain foreign diplomats to attend the trial. According to the court, they had no valid interest in the

proceedings.

8.1.2.1 Subsection (1): Exclusion of the public or any portion thereof

Subsection (1) gives the presiding judicial officer a discretion to exclude the public as a whole or any portion thereof (eg juveniles) from attending the proceedings should it be in the interest of

— state security

— law and order

— public morals

— administration of justice

In spite of the fact that exceptionally wide powers are conferred on the judicial officer, it is doubtful whether any higher court would object so such a decision. 

The words ‘‘proceedings pending before that court’’ clearly indicate that the state will have to ask for another order to exclude the public should there be an appeal against the decision of the court a quo. In S v Robinson 1974 (1) SA 59 (RA) it was determined that an order given by the trial court remains valid only until the proceedings in the Appeal Court actually commence; in other words, up to the moment the legal representatives appear in open court and the proceedings are begun.

The grounds on which an in camera order can be given in terms of subsection (1), should all be regarded as species of the same genus since they are all related to the safety and survival of the state in all its branches. For this reason law and order should not be interpreted as merely constituting the order in and around the court building, and the question of public morals should not be restricted to crimes relating to immorality but should in all probability rather refer to established views on what is meant by decency.

To serve the administration of justice, various considerations may be taken into account when deciding whether to grant an order for an in camera hearing. It is possible that a witness may be slow to speak in a full courtroom because he or she may be shy or does not wish to reveal his or her role in the events under examination. Should he or she fear for his or her own safety because the accused may possibly take revenge, he or she may in any case ask for an in camera hearing in terms of subsection (2).

The manner in which a court will interpret these considerations is evident from the decision in Du Preez v Du Preez 1976 (1) SA 87 (W). Here it was alleged that final sequestration of the applicant could only be averted should court proceedings take place in camera. At the time of the court proceedings the applicant was insolvent, but he was involved in delicate negotiations with a foreign power through which he hoped to pay his debts. The court refused his request because neither the interests of the state nor the interests of the administration of justice were involved.

8.1.2.2 Subsection (2): Protection of witnesses

Where a witness may possibly suffer harm should he or she testify in public (eg as a state witness) the court once again has a discretion to direct that

(1) the witness testify behind closed doors

(2) only persons whose presence is necessary or authorised may be present, or

(3) the identity of a witness not be revealed

The considerations mentioned in this subsection, are closely related to the interests of the administration of justice raised in the preceding subsection, and overlap to a large degree. A witness can refuse to give his or her co-operation if, by revealing his or her participation in a particular event, he or she may endanger his or her life as would be the case if he or she had been threatened by the accused or the latter’s friends.

The harm need not be restricted to mere bodily harm but may refer to the harm done to, for example, the stability of the witness’s family or other facets of his or her personal life. The witnesses in R v Sorour 1952 (3) SA 305 (C) were, for example, only willing to testify with regard to certain perversities committed by the deceased on them, if the giving of evidence did not take place in public.

The court may determine that the witness’s identity be revealed for a certain period only or the court may order that the witness be protected permanently. 

In S v Mothopeng 1978 (4) SA 874 (T) the state asked for an in camera hearing because the witnesses and their family members felt threatened. At that stage no threats had yet been uttered, but they had been made in other similar hearings. The state had no objection to press reporting. The judge excluded the public but admitted the press subject to their not revealing the names of the witnesses. The fact that no threats had yet been made in that specific case was, according to him, irrelevant as experience of similar cases in the past made it possible for him to evaluate the possibility of the witnesses and their families being threatened. Even though the court could not grant absolute protection, the court nevertheless had to give as much protection as it could.

In S v Madlavu 1978 (4) SA 218 (EC) the issue of ‘‘black power’’ in a political case cropped up. Here the court relied on external factors such as its experience in similar cases in the past, the type of charge, the atmosphere in the court and the circumstances in which the crimes with which the accused were charged had allegedly been committed. The witness himself looked more and more terrified and said that he was afraid of revenge by the accused. His demeanour changed to such a degree that he had to be declared a hostile witness. The possibility that the witness could suffer harm was a reasonable possibility and not a farfetched or fantastic idea.

According to the decision in S v Leepile (1) 1986 (2) SA 333 (W), the protection of this subsection cannot be invoked if there is merely a probability of harm and not a reasonable possibility. In fact, there has to be a causal link between the giving of evidence and the possibility of harm. The interests of the administration of justice and not the protection of witnesses is the main reason why a judicial officer will use his discretion here.

In S v Twala Case No K/P 281/78 (WPA not reported) police witnesses indicated convincingly that they would be exposed to revenge if it were revealed that they had testified. After they had testified in another previous case, their homes had been set on fire. 

The order of the court was that

(1) two witnesses could testify behind closed doors

(2) members of the press were allowed only if they had identity documents approved by the DPP

(3) the press could not reveal the identity of the witnesses that testified in camera

(4) the parents of the accused minors were also excluded because the minors had experienced legal representatives and their parents could be forced to reveal the names of witnesses

In S v Pastoors 1986 (4) SA 222 (W) it was determined that in certain instances a witness need not even reveal his or her name to the court. Should the defence require his or her name, it could make an application to have it revealed at a later stage.

8.1.2.3 Subsection (3): Protection of the complainant

Where the complainant has been the victim of an indecent act or extortion, he or she can be protected from publicity by submitting a request to the court. In the case of a minor, the request may be submitted by his or her parent or guardian. It can be done before the commencement of the proceedings in the judicial officer’s chambers. The reason for this concession is obvious. It is unlikely that a person who, for example, is being blackmailed owing to some act which he or she wishes to be kept secret, would report it to the police if he or she knew he or she would have to give evidence in respect thereof at the blackmailer’s trial.

Depending on the specific circumstances, the court may direct that any person whose presence is not essential, or a class of persons, or the public as a whole, be barred from attending. Note the provision that judgment should be delivered and sentence passed in open court if the court is of the opinion that the complainant’s identity would not be revealed thereby.

Subsection (3A) extends the protection of the complainant even further in instances where indecent acts have been committed, by providing that persons whose presence is not necessary, may not be present while the complainant is giving evidence, unless the complainant himself or herself or his or her parent, guardian or a person in loco parentis (in the place of a parent) requests otherwise.

8.1.2.4 Subsection (4): Accused under 18 years of age

Here we find a compulsory restriction stipulating that only the accused, his or her legal representative, his or her parent or guardian or person in loco parentis, or a person that is required or authorised by the court, may be present.

8.1.2.5 Subsection (5): Witness under 18 years of age

Here the obligation is not as absolute as it is in the case of subsection (4), and the court is allowed more freedom to exercise its discretion in directing that all spectators except the parent or guardian of the witness or a person in loco parentis or a person whose presence is authorised by the court, be excluded from attending the court proceedings.

8.1.2.6 Subsection (6): Spectators under 18 years of age

The court has a discretion to exclude anyone under 18 years of age as a category, except in the case of a witness who is actually testifying or whose presence is authorised. Unless the court takes the initiative and excludes juveniles, they will be entitled to attend. This restriction can also be applied in cases which deal with issues such as indecency where the youth has to be protected.

Civil proceedings
· Section 16 of the Supreme Court Act 59 of 1959: all civil proceedings before the High Court must take place in open court, except where the court orders otherwise in special cases.

· Courts are, generally speaking, reluctant to order proceedings to take place in camera
· Position in the magistrate's court is the same as in the High Court

Children’s courts
A children’s court is a court with special jurisdiction to determine whether a child is in need of care or should be placed in foster care, in a children’s home, industrial school or in the care of a welfare organisation. Questions relating to adoption can also be heard here.
Nobody may be present at a sitting of the children's court unless his or her presence is necessary with regard to the proceedings or unless he or she is the legal representative of someone whose presence is necessary.

Maintenance courts
No person whose attendance is not necessary at an investigation held by a maintenance court, may attend such an investigation without the court's permission.
A maintenance court is the court of a magistrate who, on the strength of a complaint made under oath, investigates cases where someone is legally obliged to support another person or persons. For example, a man is obliged to support his wife or children (even where the children are illegitimate). Should he refrain from doing so, he may be brought before a maintenance court to explain his actions.

Inquests
· Section 10 of the Inquests Act 58 of 1959: inquests should be held in public, unless it has been decided that oral evidence will not be given. 
· The presiding judicial officer has a wide discretion to hold the inquest in camera, or to exclude a certain person or category of persons from the proceedings, should he or she consider this to be in the interests of the security of a witness, good order or the administration of justice.

Inquests are held in the case of a death or alleged death that can presumably be ascribed to

an unnatural cause. The aim of the inquest is to determine who the deceased was, the time of

death and the probable cause of death.

8..1..7 Exclusions in terms of various other statutes

In a number of other statutes, provision is also made for the exclusion of the public from

judicial proceedings.

For the sake of completeness we would also like to mention

— sittings of income tax appeal courts
— applications for reception orders in the case of persons who are presumably mentally ill in terms of the Mental Health Act 18 of 1973
— proceedings with regard to mineral and energy affairs in terms of the Nuclear Energy Act 131 of 1993 (s 75)

— applications to have alcoholics and drug addicts referred to rehabilitation centres in terms of the Drugs and Drug Trafficking Act 140 of 1992
— hearings in prisons in terms of the Correctional Services Act 8 of 1959 (s 51(3))
Publication of judicial proceedings
General
· Publication may take place only in so far as it is not contrary to common law or statutory restrictions.

· General rule: where judicial proceedings take place before a properly constituted judicial tribunal exercising its authority in open court, the publication of a fair and accurate report of what takes place before that tribunal is privileged should it occur without malice

· Documents filed with the registrar or clerk of the court may be quoted only if they have been used or reference has been made to them in open court.

· Reporting must take place more or less contemporaneously with the hearing as its purpose is to inform the public who cannot attend the proceedings, as if they had been there personally.

Criminal proceedings
Section 154 of the Criminal Procedure Act 51 of 1977 prohibits the publication of certain information in so far as it applies to criminal proceedings:
(1) Where a court under section 153(1) on any of the grounds referred to in that subsection directs that the public or any class thereof shall not be present at any proceedings or part thereof, the court may direct that no information relating to the proceedings or any part thereof held behind closed doors shall be published in any manner whatever: Provided that a direction by the court shall not prevent the publication of information relating to the name and personal particulars of the accused, the charge against him, the plea, the verdict and the sentence, unless the

court is of the opinion that the publication of any part of such information might defeat the object of its direction under section 153(1), in which event the court may direct that such part shall not be published.

(2) (a) Where a court under section 153(3) directs that any person or class of persons shall not be present at criminal proceedings or where any person is, in terms of section 153(3A), not admitted at criminal proceedings, no person shall publish in any manner whatever any information which might reveal the identity of any complainant in the proceedings: Provided that the presiding judge or judicial officer may authorize the publication of such information if he is of the opinion that such publication would be just and equitable.

(b) No person shall at any stage before the appearance of an accused in a court upon any charge referred to in section 153(3) or at any stage after such appearance but before the accused has pleaded to the charge, publish in any manner whatever any information relating to the charge in question.

(3) No person shall publish in any manner whatever any information which reveals or may reveal the identity of an accused under the age of eighteen years or of a witness at criminal proceedings who is under the age of eighteen years: Provided that the presiding judge or judicial officer may authorize the publication of so much of such information as he may deem fit if the publication thereof would in his opinion be just and equitable and in the interest of any particular person.

(4) No prohibition or direction under this section shall apply with reference to the publication in the form of a bona fide law report of 

(a) information for the purpose of reporting any question of law relating to the proceedings in question; or

(b) any decision or ruling given by any court on such question, if such report does not mention the name of the person charged or of the person against whom or in connection with whom the offence in question was alleged to have been committed or of any witness at such proceedings, and does not mention the place where the offence in question was alleged to have been committed.

(5) Any person who publishes any information in contravention of this section or contrary to any direction or authority under this section or contrary to any direction who in any manner whatever reveals the identity of a witness in contravention of a direction under section 153(2), shall be guilty of an offence and liable on conviction to a fine not exceeding R1 500 or to imprisonment for a period not exceeding one year or to both such fine and such imprisonment.
1. Subsection 1: Prohibition regarding publication in general

a. Judicial officer has discretion to order of its own accord that a matter be heard in camera in the interests of state security, good order, public morals or the administration of justice.
b. Judicial officer has the additional discretion to prohibit publication of information disclosed during the proceedings.

c. Judicial officer may make two or three different and separate decisions, namely:

i. whether the matter should be heard in camera

ii. whether he or she should prohibit publication of the proceedings

iii. whether he or she should even prohibit publication of the information mentioned in the proviso
d. Prohibition of publication need not necessarily correspond with the order to exclude the public

e. Where the court has placed a prohibition on publication, the public does not have access to the record of the court proceedings dealing with that part of the proceedings.

2. Subsection 2: Indecent acts or extortion

a. Authorises the judicial officer to order, at the request of the complainant, that proceedings relating to indecent acts or extortion be held in camera. 

b. In these circumstances, section 154(2)(a) automatically imposes a prohibition on the publication of any information which might identify the complainant, and no separate, specific order by the judicial officer is necessary

c. Section 154(2)(b) places an absolute prohibition on any publication whatsoever regarding an indecent act or extortion before the accused has pleaded.

3. Subsection (3): Accused or witnesses under 18 years of age

a. Section 154(3) imposes a “blanket” prohibition on the publication of information which might identify an accused or witness at criminal proceedings who is under 18 years of age

4. Subsection (4): Law reports

a. Section 154(4) excludes law reports from all of the above prohibitions, but subject to the condition that the identities of the parties and the place where the offence was committed, are not revealed.

Civil proceedings
· There is no legislation dealing with the publication of information in general. However, the general principles regarding publication set out above govern all civil proceedings.

· Only two specific aspects are governed by statute:

· prohibited to reveal the identity of a party or witness to civil proceedings who is under 18 years of age

· information disclosed during divorce proceedings may not be published.
· Where a settlement agreement was reached he terms of the settlement may be quoted in full but not the evidence led during the course of the divorce action nor the contents of the pleadings filed
Children’s courts
No person may in any way whatsoever publish the name or address of someone under the age of 18 years who is or was involved in any proceedings forming part of an investigation conducted by a maintenance court, or the name of his or her school or any other information which will probably reveal his or her identity. If the Minister, or the official presiding at the investigation, is of the opinion that such publication would be just and fair and in the interests of a specific person, he or she may grant exemption from this prohibition in writing.
Maintenance courts
No person may in any way whatsoever publish the name or address of someone under the age of 18 years who is or was involved in any proceedings forming part of an investigation conducted by a maintenance court, or the name of his or her school or any other information which will probably reveal his or her identity.
Access to court records
1. High Court

a. any party in a particular case and any other person with a personal interest in that case, may gain access to any records of such a case and have copies made of the same

b. Outsiders such as court reporters, cannot claim a right to see the records.

c. cases that have been concluded and which are not of a special but of general nature, would indeed be accessible to the public.

d. pending cases: the granting of access may make the registrar liable for contempt of court.

e. registrar may not give members of the public access to documents filed with him or her before the case has been called in open court.

2. Magistrate’s courts

a. apart from provisions in sections 153 and 154 of the Criminal Procedure Act, the records of a magistrate's court are accessible to the public under supervision of the clerk of the court and at a convenient time on payment of a prescribed fee.

b. fact that the public is totally or partially excluded from attending a civil case in a magistrate's court, does not affect the public's right to gain access to the records

3. Children’s courts

a. records of a children's court are open to the perusal of any party to an enquiry for a period of up to a year after completion of the enquiry 

b. access to outsiders is not explicitly prohibited, but neither is there an express right of access in their case.

4. Inquests

a. presiding magistrate has the discretion to allow interested parties or their legal representatives to inspect any documents applying to such an inquiry or to make copies of the same at such time and under such conditions as the magistrate deems fit. 

b. may also permit access only to some of the documents. 

c. Determining factor for magistrate's decision: whether access and the making of copies may facilitate determining the truth.

Taking of photographs
Photographs may not be taken within the court building.  These directives are issued under the inherent jurisdiction which the High Court has to regulate the conduct of the courts and to preserve their dignity. Any deliberate breach of this rule will probably be punished as contempt of court.
Extrajudicial proceedings
‘’Extrajudicial proceedings’’ include all proceedings not connected with courts of law, for example proceedings with regard to the Parliament, city councils, school boards, and commissions of enquiry.
1. Attendance of extrajudicial proceedings:
all such bodies control their own internal proceedings, which means that they have a discretion whether or not to admit the public, including the press.  In the case of Parliament and local government bodies, the proceedings are almost always open to the public. In the case of school boards and university councils, these invariably sit in private and the press thus has no right to attend and take notes. In the case of purely private bodies such as historical societies or the local rose-growers’ association, such a question does not arise. These are private clubs, which meet on private premises.
2. Publication of proceedings

a. if a body meets in private, this does not mean that its proceedings may not be published by the press where a source of information discloses what transpired at the meeting concerned.

3. Commissions of enquiry

a. all evidence and addresses must be given in public, except that the chairperson may, in his or her discretion, exclude all persons or classes of persons whose presence at the hearing is not, in his or her opinion, necessary or desirable.

The Act contains no express provision prohibiting the publication of proceedings, whether the commission sits in camera or not, but it seems that the President may prohibit such publication by proclamation.
Contempt of court
Contempt of court consists in
1. the unlawful and intentional violation of the dignity, repute or authority of

a. a judicial officer in his judicial capacity, or

b. a judicial body

or

2. unlawful & intentional interference with the administration of justice in a matter pending before a judicial body
Although this definition contains the general elements of the crime of contempt of court, it is not in all respects a complete, all-embracing definition of the crime. Contempt of court may manifest itself in a variety of forms, and can in a sense be subdivided into a number of ‘‘suboffences’’, which often have requirements of their own that are not reflected in the above definition.
Sub-offences:

1. Contempt in facie curiae (inside the court)

2. Contempt ex facie curiae with reference to pending judicial proceedings. Can take the following forms:

a. publishing potentially prejudicial publications (relevant)
b. interfering with witnesses, the judicial officer or other officers of court

c. insulting the court

d. failure to attend

3. Contempt ex facie curiae which does not refer to pending proceedings. Can take the following forms:

a. scandalising the court (relevant)
b. simulating the court process

c. punishing or victimising persons who were witnesses, et cetera, in past cases

d. obstructing court officials

e. disobeying court orders

Rationale for the crime
· In the interests of the community that public should have respect for courts and trust courts to administer justice

· An essential element of justice that a court should come to a decision on the evidence before it and that there should be no external factors influencing its decision.

· Thus: crime serves to protect dignity, reputation & authority of courts in general and of judicial process

· Possible to regard any conduct damaging the administration of justice as contempt of court
Elements of the crime
1. Unlawfulness

a. Refers to circumstances which are in conflict with the boni mores or legal convictions of society.

b. Grounds of justification:

i. Fair comment: Fair, moderate and legitimate criticism of the outcome of a case, of a judicial officer or of the administration of justice in general does not amount to contempt of court
ii. Recusal of a judicial officer: will not amount to c.o.c. provided application for recusal is made:

1. in the honest belief in the truth of the allegations about the judge

2. with respect and

3. without any insulting conduct,

iii. Privilege: may exclude the unlawfulness of certain statements. Include statements made by members of Parliament in Parliament and statements by judges sitting on appeal or review of proceedings in lower courts

iv. Vital public interest: not unlawful to publish comment on a matter of vital public interest which happens to be sub iudice.

v. Obviously unlawful command: if the court has issued mala fide an obviously unlawful command, it is unlikely that the refusal to comply with such an order would be unlawful.

2. Intention

a. Dolus eventualis is sufficient

b. Mistake regarding a material element of the crime will negate intention

c. Also absent if conduct is result of forgetfulness, ignorance, absentmindedness, inadvertence, excitement
3. Judicial officer or a judicial body

a. Contempt of court can be committed only if the conduct or words impinge upon the administration of justice in or by the courts. 

b. Contempt of court is not committed if the executive branch of government or its servants are attacked, unless the criticism at the same time denotes disrespect for the courts 

c. Attack on the dignity or reputation of a judicial officer in his or her personal or private capacity does not constitute contempt.

d. “Judicial body” refers to any type of court.

Summary conviction in the case of contempt of court
· Magistrate's court has the power summarily to convict and punish contempt in facie curiae.
· High Court has the power in terms of the common law to invoke the summary process for any kind of contempt.

· Circumstances may not demand immediate recourse to firm or swift measures to preserve the integrity of the judicial process. 

· In this instance, contempt ought to be prosecuted in the same way as other crimes

Contempt consisting of prejudging of a case while the proceedings are pending (sub iudice contempt)
· Contempt of court to publish information or comment on sub iudice judicial  proceedings, which may have the tendency to prejudice the outcome of the proceedings. 

· Prejudging a case which is sub iudice is not allowed.
· Cases are sub iudice or pending from the moment they commence.

· Cases remains pending up to the time it has been finally disposed of (includes final possible appeal)

· All that is necessary is that the publication may tend to prejudice or interfere with the administration of justice

· Intention is not always required for contempt of court in terms of the sub iudice rule: negligence is sufficient

· See Harber
Scandalising the court
Committed by the publication of allegations calculated to bring judges, magistrates or the administration of justice through the courts into contempt, or unjustly to cast suspicion on the administration of justice.

Type of contempt can be committed by

1. scurrilously abusing a judge, magistrate or the judiciary as a whole

2. imputing bias, partiality or improper motives to a judge, magistrate or courts in their administration of justice

· Scurrilous abuse: constitutes contempt where the publication or words reflect upon the capacity of the person as a judge or magistrate and which tend to bring the administration of justice into disrepute.

· Imputations of partiality may constitute contempt regardless of the nature of the language used.

Contempt of Parliament
1. Parliament has the power to maintain its dignity and authority and to enforce the discharge of its functions

2. Certain conduct is declared to be in contempt of Parliament.  Includes: 

a. improper influencing of a member in the performance of his or her functions as a member, 

b. unauthorised publishing of documents if such publication is prohibited in terms of standing rules or an order or resolution of the House, 

c. broadcasting or televising the proceedings of Parliament without authority 

d. committing any act which in terms of the standing rules constitutes contempt of Parliament.

3. Above applies with the necessary changes to provincial legislatures as well.

SUMMARY
. Although the public are generally allowed at court proceedings, they may be excluded when the safety of the state, law and order, public morals or the administration of justice is at stake or when the rights of other people are involved.

. The media have a right to report freely on court proceedings except where they have been prohibited expressly. Such a right is, however, always subject to the rules relating to contempt of court and to the rights of other people to their privacy and good names.

. There is no general right of access to the court records of completed trials. The people involved in the proceedings can claim a right to see the court records, but subject to various administrative rules.

. Contempt of court can be committed in a number of ways. The two forms of contempt that are most important to members of the media relate to the publishing of information that is potentially prejudicial to a case that is still being heard by the court, and the publication of allegations that are calculated to cause disrespect to the judicial system.

Diverse statutes that contain restrictions on information

9.1 Introduction 

Limitations on the free communication of information are imposed by various statutory enactments. Many of these provisions are contentious because they aim at restricting the right to disseminate freely information which can be regarded as being in the public interest.

However, not all such statutory provisions have been enacted with this purpose. Some have been enacted in order to protect the individual (eg the provisions of the Human Tissue Act 65 of 1983), or to ensure the proper functioning of an administrative process (eg the provisions of the Electoral Act 73 of 1998). The degree to which these enactments restrict the free communication of information must be critically assessed and evaluated to determine whether it is indeed in the public interest to restrict the communication of such information.

9.2 Elections 

There are two sections in the Electoral Act 73 of 1998 which are particularly important to the media,namely section 107 ,which deals with printed matter relating to elections ,and section 109, which prohibits exit polls during an election.

‘’Election’’ refers to


(1) an election of the National Assembly

(2) an election of a provincial legislature

(3) an election of a municipal council or a by-election for a municipal council
9.2.3 Section 107 of the Electoral Act 

This specific section is only applicable from the date on which an election is called, to the date on which the result of the election is determined and declared.

The first half of the section relates to billboards, placards, posters and pamphlets, collectively called ‘‘printed matter’’. If such printed matter is intended to affect the outcome of an election, it must state clearly the full name and address of the printer and publisher. If this does not happen, not only will the person who does the actual printing and publishing be liable, but also anyone who disseminates the printed matter or orders it to be printed or disseminated.

The second half of this section places a duty on the publisher of a publication. He or she must print the word ‘‘advertisement’’ as a headline to each article printed in that publication if 

(1) the article originates from a registered party, from a member or supporter of a party or from a candidate
(2) it is inserted on the promise of payment to the publication 

In the case of section 107, the intention of the legislator is to promote freedom and fairness in an election.

A voter should be given the opportunity to decide, on the merits of each case, which political party to vote for.The fact that section 107 requires the word ‘‘advertisement’’ to appear as a heading in the case of certain articles clearly indicates that the legislator’s Intention was to enable voters to make an unbiased evaluation of the content of such articles.

Where this section is contravened, there is a presumption that other political parties may be prejudiced, that is, the contravention may be to the disadvantage of other political parties.

Blatant falsehoods which ,for example, are printed in a publication that does not comply with the requirements of this section, could damage the credibility of a candidate or party. 
The state will institute a criminal action and the court will also allow the aggrieved party to institute civil proceedings. In Scott v Theron & Others 1976 (1) SA 612 (O), which was decided under a previous Electoral Act namely Act 46 of 1946, the applicant in a similar situation to the one described above, was granted an interdict.
9.2.4 Section 109 of the Electoral Act 

Section 109 is also important .
During the prescribed hours for an election, nobody may print, publish or distribute the result of any exit poll taken in that election.

Briefly stated, this section means that opinion polls may be conducted during election periods, but the results of such opinion polls may not be published during the prescribed hours of the election.  It doesn’t matter  whether the opinion poll refers to the support enjoyed by the registered parties, or the support of the candidates or the support enjoyed by the policies of the different parties.

One last point you should note before we leave these two sections, is the matter of punishment.

A contravention of these sections is regarded as an offence and the punishment prescribed is rather severe, namely a fine or imprisonment for a period not exceeding five years.

9.3 Prisons and prisoners 
9.3.1 General
Before 1977 there was a complete ban on the sketching and photographing of prisons and prisoners on any occasion and on the publication of certain information about prisons and prisoners.
 After this date, the policy of the then Prisons Department (now the Department of Correctional Services) was relaxed and provision was made to allow photographs of prisoners and of prisons to be taken and published in certain circumstances and for certain  types of information to be made available. 
In the end a completely new piece of legislation was introduced, namely the Correctional Services Act 111 of 1998. This Act came into effect in 1999 and now limits freedom of expression only in two situations, namely 

· where the security measures at prisons are at stake or 

· where the privacy of a prisoner or a person doing community service could be infringed. 
9.3.4 Unauthorised entry into prisons and communication with prisoners.

Any person who without lawful authority —

(a) enters any prison or fails to depart upon being ordered so to do by any correctional or custody official or member of the South African Police Service;


(b) communicates with any prisoner;


(c) in any manner interferes with any prisoner or group of prisoners; or


(d) has in his or her possession or publishes a sketch, diagram or photograph of a prison or part of a prison or any security system relating to the detention of prisoners in order to undermine the security or secure detention of the prisoners, is guilty of an offence ....
9.3.5 Prohibited publications

Section 123 of the Act regulates the publication of certain information. Three distinct prohibitions are included in this section.
(1) Information about prison life or conditions that could identify a specific prisoner may only be published where the prisoner who can be identified, has granted permission for such publication (s 123(1)).

(2) Any account of an offence for which a prisoner or person subject to community corrections is serving a sentence may only be published on two conditions (s 123(2))

— the Commissioner of Correctional Services must have given permission for such publication.

— or the information that is published must form part of the official court record.

The Commissioner may only refuse permission if in his or her opinion the publication may undermine the objective of the implementing of the sentence of imprisonment or the objectives of community corrections (s 123(3)).

(3) No prisoner or person subject to community corrections may derive profit from, or receive any reward or remuneration directly or indirectly for any published account of an offence for which a prisoner or person subject to community corrections is serving a sentence (s 123(5)).

Note: In terms of the definitions section (section 1 in the Act), a publication is defined broadly. 

The definition given is identical to the definition of a publication provided in the Films and Publications Act 65 of 1996 (see section 7.2 of your study guide) except that exclusions relating to films in (e) and (f) have been omitted.

The Act makes provision for a fine or imprisonment or both if this section is contravened. 

Provision is furthermore made that, where a prisoner or other person receives money for the disclosure of information, the money is confiscated and paid to the State Revenue Fund.

9.3.6 Photographs of prisoners in terms of the South African Police Service Act
The Correctional Services Act must be read in conjunction with two sections of the South African Police Service Act 68 of 1995, namely sections 13(10) and 69.

Section 13(10) of the South African Police Service Act gives the police the right to publish photographs or sketches of prisoners where such publication relates to the police in the performance of their duties. 

It is this section which, for instance, authorises the publishing of photographs of escaped prisoners in newspapers or on television programmes such as ‘‘Police File’’.

Section 69 of the SA Police Service Act determines as follows

(1) For the purposes of this section —‘’photograph’’ includes any picture, visually perceptible image, depiction or any other similar representation of the person concerned; and ‘’publish’’, in relation to a photograph or sketch, includes to

exhibit, show, televise, represent or reproduce.

(2) No person may, without the written permission of the National or Provincial Commissioner, publish a photograph or sketch of a person —

(a) who is suspected of having committed an offence and who is in custody pending a decision to institute criminal proceedings against him or her;

(b) who is in custody pending the commencement of criminal proceedings in which he or she is an accused; or 

(c) who is or may reasonably be expected to be a witness in criminal proceedings and who is in custody pending the commencement of his or her testimony in such proceedings.

(3) Any person who publishes a photograph or sketch in contravention of subsection (2), shall be guilty of any offence....
9.3.7 Confidentiality and the unauthorised disclosure of information

As in the case of many Acts, the Correctional Services Act also contains sections which instruct officials or employees to preserve confidentiality in respect of information acquired in the course of their employment. Section 127, for example, makes it an offence for employees to disclose information which could prejudice the performance of the functions of the Correctional Services Department.

9.4 THE MENTAL HEALTH CARE ACT 17 OF 2002

9.4.1 Respect, human dignity and privacy

Section 8 of this Act makes provision for the person, human dignity and privacy of every mental health care user to be respected. 

Note that this Act is not limited to mentally ill persons, but that the definition of a mental health care user is defined widely to include any person receiving care, treatment, rehabilitation services or who is using a health service at a health establishment aimed at enhancing the mental health status of a user. 

It also includes a State patient and a mentally ill prisoner as well as certain people who act on behalf of the mental health care user.

9.4.2 Disclosure of information

Section 13 contains a general secrecy clause. A person or health establishment may not disclose any information which a mental health care user is entitled to keep confidential in terms of any law. 

The head of the National Department of Health, provincial departments rendering health services or the head of a health establishment may disclose such information if failure to do it would seriously prejudice the health of the mental health care user or of other people. 

The health care user may furthermore temporarily be denied access to information in his or her own health records if such information may prejudice the user or the health of other people.

9.6 HUMAN TISSUE

9.6.1 Background
At the time of the first heart transplant, a highly controversial issue arose with regard to the donation and transplanting of human tissue. 
The issue raised was whether or not a donor and/ or recipient should be protected against publicity. 

On the one hand, it was contended that fear of publicity would deter potential donors. 

On the other, it was argued that the importance of the personal freedom of the individual was too great to be fettered by a prohibition against the disclosure of the fact that he was a donor or recipient of human tissue. 

The legislature ultimately followed a middle course by making the disclosure of the identity of the party concerned lawful, upon prior consent to disclosure having been given by the party concerned.

This principle was expressed in section 33 of the Human Tissue Act 65 of 1983.

9.6.2 Identity of donor

Section 33(1) determines with regard to the identity of a donor 

No person shall publish to any other person any fact whereby the identity of —

(a) a deceased person whose body or any specific tissue thereof has been donated;


(b) the donor of the body of a deceased person or any specific tissue thereof;


(c) a living person from whose body any tissue, blood or gamete has been removed or withdrawn for any purpose referred to in section 19; or


(d) the person who has given his consent to the removal of any tissue, blood or gamete from the body of a living person for such a purpose, may possibly be established, unless consent thereto was granted in writing by the deceased person concerned prior to his death, or after his death by a person referred to in

section 2(2)(a) or by a district surgeon referred to in section 2(2)(b), or by the living person concerned or by another person referred to in paragraph (bb) of the proviso to section 18.

The relatives who may consent to publication where the donor has died, are (s 2(2)(a)):

— the donor’s spouse

— major child

— parent

— guardian

— major brother

— major sister
9.6.3 IDENTITY OF THE RECIPIENT

The Act contains a similar prohibition (s 33(2)) regarding disclosure of the identity of the recipient.

No person shall publish to another person any fact whereby the identity of the recipient of any tissue removed from the body of another person before or after the death of the said person may possibly be established, unless —

(a) in the case of a recipient who is still alive at the time of such publication, that recipient before such publication granted his consent thereto in writing; or

(b) in the case of a recipient who at the time of such publication has died —

(i) that recipient before his death granted his consent to such publication in writing; or

(ii) that recipient did not before his death indicate in any manner that he would not be prepared to grant such consent and the spouse, major child, parent, guardian, major brother or major sister of the recipient before such publication granted consent thereto in writing.

Any person who contravenes the provisions of section 33 will be guilty of an offence and liable on conviction to a fine not exceeding R2 000, or to imprisonment for a period not exceeding one year, or to both such fine and imprisonment.

9.7 Conservation of agricultural resources

9.7.1 Background
The Conservation of Agricultural Resources Act 43 of 1983 provides for control over the use of the natural agricultural resources of the Republic, and aims at promoting conservation of the soil, water resources and vegetation, as well as the combating of weeds and invader plants. The Minister is authorised to establish various schemes in order to achieve these objectives.

9..7..2 Prohibition on the disclosure of information
Section 22(1) of the Act contains a secrecy clause which provides 

No person shall, except for the purpose of the performance of his functions or duties under this Act or a scheme, or for the purpose of legal proceedings under this Act, or when required to do so by any court or under any law, disclose to any other person any information acquired by him in the performance of his functions or duties under the Act or a scheme, and which relates to the business or affairs of any other person.

Note that the specific section makes provision for certain circumstances when disclosure of information will not be unlawful.
9.8 THE EXPLOSIVES ACT 26 OF 1956

Section 27(1A) of this Act determines

Any person who in any manner —

(a) threatens, or falsely alleges, knowing it to be false, that any other person intends to cause an explosion whereby life or property is or may be endangered or in order to intimidate any person;

(b) communicates false information, knowing it to be false, regarding any explosion or alleged explosion or any attempt or alleged attempt thereto, shall be guilty of an offence and liable on conviction to imprisonment without the option of a fine for a period of not less than three years and not more than fifteen years.

In terms of section 27(3) ‘‘explosion’’ also means a fire caused by an explosive. 

It is obvious that this provision is aimed at false bomb scares. In S v Verrips 1981 (1) SA 569 (N) the court determined that merely a false reference to a bomb in a building does not necessarily refer to an ‘‘explosion’’ as contemplated by the Act.

Don’t see a lot of questions coming out of this. Sorry, just the notes at the end of the chapter & Public Protector.
· There are various statutes that in some way or other prohibit freedom of expression to some degree.

· By prohibiting freedom of expression, these statutes all violate the right to freedom of expression granted in section 16 of the Constitution.

· These statutes should be interpreted strictly in the light of the Constitution so that any statutory limitation is clear and unambiguous and fulfils the requirements set out in the limitation clause (s 36).

· In terms of the limitations clause, the reason for the existence of a prohibition in a statute is very important. The reason why these statutes place a limit on freedom of speech should therefore be investigated.

· When determining the constitutionality of a statute, it is important to determine whether the reason for the existence of the statute is a valid one.

· If no important reason can be established for the existence of a prohibition, the statute which contains this prohibition will in all probability be declared unconstitutional.

· The statutes mentioned in this study guide have not yet been tested by the Constitutional Court. It remains to be seen what the views of the Constitutional Court will be regarding their validity.

THE PUBLIC PROTECTOR ACT 23 OF 1994
· Public Protector is regarded as the champion of the man in the street whenever the bureaucratic machinery of state infringes on his rights as a citizen. 

· This means that a Public Protector has to intervene when a citizen suffers injustice at the hands of a state department.

· The only requirement for intervention by a Public Protector is that the conduct should be unjust.

· Intervention occurs as soon as a citizen has lodged a complaint with the Public Protector

· The Public Protector initiates a preliminary investigation which culminates in a report to the relevant administrative authority or to the National Assembly.

· The whole purpose of such an investigation is to remedy any injustice done to the citizen, and to improve administrative procedures in general so that similar unfairness can be avoided in future.

· Because the office of Public Protector has been created by legislation, his powers are clearly circumscribed in the specific statute

· The provinces are allowed to appoint provincial protectors to function in consultation with the national Public Protector; thus the role played by the national Public Protector is largely one of coordinating and supervising
WHEN CAN THE PUBLIC PROTECTOR TAKE ACTION?
Public Protector is competent to investigate any allegation that

1. there is maladministration in connection with the affairs of government

2. a person performing a public function is guilty of

a. abuse or unjustifiable exercise of power or

b. unfair, capricious, discourteous or other improper conduct or undue delay


3. an improper or dishonest act, or an omission or form of corruption with respect to public money has taken place

4. a person (as a result of the public administration or in connection with the affairs of government) or a public official, has been improperly or unlawfully enriched, or has received any improper advantage or promise of such enrichment or advantage

5. the conduct of a person in the employ of the government constitutes an act or omission which results in unlawful or improper prejudice to any other person 

Public Protector may not investigate the performance of judicial functions by any court of law.
9.9.3 The investigation procedure

· If somebody should suspect that the abovementioned corruption is taking place, he or she can ask the Public Protector to investigate. 

· The matter may be reported to the Public Protector by means of a written or oral declaration under oath (affidavit) or after having made an affirmation (affirmed declaration) or by such other means as the Public Protector may allow. 

· The complainant’s statement should specify the nature of the matter in question, the grounds on which he or she feels that an investigation is necessary and all the other relevant information known to him or her. 

· A member of the office of the Public Protector will be obliged to render the necessary assistance, free of charge, to enable any person who wants to report a matter, to do so. If the Public Protector considers that the complainant has other legal remedies available and has not used these, he or she can refuse to investigate the matter. 

· However, if all other available remedies have been exhausted, it is up to the Public Protector to investigate the matter. Such legal remedies normally refer to specific procedures prescribed in other statutes and which should be followed should a person feel that he or she has suffered harm in terms of a particular Act.

· The Public Protector can, at his or her discretion, determine the procedure to be followed in the investigations. The Public Protector may direct any person to submit an affidavit or affirmed declaration or to appear before him or her to give evidence or to produce any document in his or her possession. Witnesses may be asked to testify under oath or after having made an affirmation, and the proceedings may even be held in camera. 

· The Public Protector Act does not specify that enquiries mustt be held in public. Should the Public Protector nevertheless decide to conduct proceedings in public and allow the media to be present, such a ruling does not give the electronic media a right to broadcast the hearings live, or to use microphones or television cameras. 

· A prohibition by the Public Protector in this regard, cannot be regarded as an infringement of the media’s right to freedom of expression (SABC and others v Public Protector and others 2002 (4) BCLR 340 (T)). 


· At investigations held by the Public Protector, legal representation is allowed and the normal principles relating to the right to remain silent in case of self-incrimination apply. 

· Any person who, at the request of the Public Protector, refuses or fails without just cause to submit an affidavit or affirmed declaration, or refuses to take the oath or make an affirmation or refuses to answer questions, or who gives false answers to questions knowing that they are not true, commits a crime. 

· By means of an investigation the Public Protector tries to determine whether there are any grounds for the suspicion of corruption or improper conduct by a public official. If such grounds do indeed exist, a report is compiled in which the Public Protector’s findings and recommendations are set out.
DISCLOSURE OF FINDINGS
Public Protector is obliged to:

1. submit yearly reports on the activities of his office to the National Assembly

2. at any time, submit a report to the National Assembly on the findings of a particular investigation if

a. he or she deems it necessary

b. he or she deems it in the public interest

c. it requires the urgent attention of or an intervention by the National Assembly

d. he or she is requested to do so by the Speaker of the National Assembly or the Chairperson of the National Council of Provinces

3. make the findings of the investigation available to the complainant and to any person implicated thereby.

· Public Protector may, in the manner he or she deems fit, make known to any person any finding, point of view or recommendation in respect of a matter investigated by him or her. 

· any report issued by the Public Protector must be open to the public unless exceptional circumstances require that such report be kept confidential.

· nothing contained in the Public Protector Act will prohibit the discussion in Parliament of a matter being investigated or which has been investigated by the Public Protector
OTHER FUNCTIONS OF THE PUBLIC PROTECTOR

Apart from the power to institute an investigation or to report a matter to the police for further investigation, section 6(4)(b) of the Public Protector Act provides that it is in the Public Protector’s sole discretion to endeavour to resolve any dispute or rectify any act or omission by

(1) mediation, conciliation or negotiation
(2) advising, where necessary, any complainant regarding appropriate remedies 

(3) any other means that may be expedient in the circumstances

Section 7(2) & Section 
Two sections in the Public Protector Act have a direct bearing on freedom of the press: they prohibit the disclosure of information in one or other form.
Section 7(2):

Notwithstanding anything to the contrary contained in any law no person shall disclose to any other person the contents of any document in the possession of a member of the office of the Public Protector or the record of any evidence given before the Public Protector, the Deputy Public Protector or a person contemplated in subsection 7(3)(b) during an investigation, unless the Public Protector determines otherwise.

· Prohibition on disclosure in this section relates only to the contents of any documents in the possession of the Public Protector, as well as records of evidence.

· Interpretation: a witness who has testified before the Public Protector, or who has made information available to him, may not reveal this information to any other person.

· If a document is already in the possession of the press before the Public Protector starts his investigation, the press has the right to investigate

· Mere fact that the Public Protector is investigating a case, does not mean that nothing may be written about it: only certain aspects may not be revealed.

· Press may obtain the Public Protector's permission beforehand should it wish to publish certain information.


Section 9:
1. No person shall 

2. insult the Public Protector or the Deputy Public Protector;
3. in connection with an investigation do anything which, if the said investigation had been proceedings in a court of law, would have constituted contempt of court.




Nothing contained in this Act shall prohibit the discussion in Parliament of a matter being investigated or which has been investigated in terms of this Act by the Public Protector.

· Any conduct that would be regarded as contempt of court had it occurred in a court, is also prohibited in the case of the Public Protector.

· Crime can be committed only with regard to an investigation: cannot be committed before an investigation has begun, or after it has been completed

· Nobody may do anything that is calculated to influence the Public Protector or his assistants improperly with regard to any matter that is being investigated by them, or may be investigated by them.

RESTRICTIONS ON INFORMATION IN THE INTEREST OF STATE SECURITY
10.1 Defence matters
The relevant Act in relation to defence matters is the Defence Act 42 of 2002. This Act contains restrictions on the disclosure of classified information about various aspects relating to defence matters, for example the taking of photographs, the disclosure of troop movements and defence works, and confidential information. 

10.2 Protection of information
10.2.1 General

The Official Secrets Act 16 of 1956 has been repealed and replaced by the Protection of Information Act 84 of 1982. In terms of this Act the disclosure of protected information (which is mostly military information) is regulated, but at the same time provision is also made for espionage activities.

10.2.2 Espionage

The crime of espionage has been redefined in section 3 of this Act. The relevant section is as follows:


Any person who, for purposes of the disclosure thereof to any foreign State or to any agent, or to any employee or inhabitant of, or any organization, party, institution, body or movement in, any foreign State, or to any hostile organization or to any office-bearer, officer, member or active supporter of any hostile organization —

(a) obtains or receives any secret official code or password or any document, model, article or information used, kept, made or obtained in any prohibited place; or 

(b) prepares, compiles, makes, obtains or receives any document, model, article or information relating to —

(i) any prohibited place or anything in any prohibited place, or to armaments; or 


(ii) the defence of the Republic, any military matter, any security matter or the prevention or combating of terrorism; or


(iii) any other matter or article, and which he knows or reasonably should know may directly or indirectly be of use to any foreign State or any hostile organization and which, for considerations of the security or the other interests

of the Republic, should not be disclosed to any foreign State or to any hostile organization, shall be guilty of an offence and liable on conviction ...
10.2.3 GENERAL PROHIBITION ON THE COMMUNICATION OF INFORMATION
Section 4(1) of the same Act deals in general with the illegal communication of information and therefore spreads the net wider than is the case in section 3. It determines 

Any person who has in his possession or under his control or at his disposal —

(a) any secret official code or password; or


(b) any document, model, article or information —


· And discloses such code, password, document, model, article or information to any person other than a person to whom he is authorized to disclose it or to whom it may lawfully be disclosed or to whom, in the interests of the Republic, it is his duty to disclose it;

· publishes or uses such code, password, document, model, article or information in any manner or for any purpose which is prejudicial to the security or interests of the Republic;

· retains such code, password, document, model, article or information when he has no right to retain it or when it is contrary to his duty to retain is, or neglects or fails to comply with any directions issued by

lawful authoriy with regard to the return or disposal thereof; or

· neglects or fails to take proper care of such code, password, document, model, article or information, or so to conduct himself as not to endanger the safety thereof, 

shall be guilty of an offence and liable on conviction to a fine not exceeding R10 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment ...

10.3 PROCUREMENT OF NATIONAL SUPPLIES

Section 8A of the National Supplies Procurement Act 89 of 1970 was inserted in the Act by means of an amendent Act.

The section prohibits the disclosure of information in relation to any goods or services which are the subject of an arrangement or order made in terms of the Act. 

The section further provides for certain exemptions to this prohibition. Section 8B provides that the Minister may, by means of a notice in the Gazette, prohibit the disclosure of information relating to such goods or services, or of any statement, comment or rumour calculated directly or indirectly to convey such information.

A contravention of section 8A or 8B is an offence and, on conviction, a person will be liable to a fine not exceeding  R7 000, or to imprisonment for a period not exceeding seven years, or to both such fine and such imprisonment.

10.4 THE ARMAMENTS DEVELOPMENT AND PRODUCTION ACT 57 OF 1968

The term ‘‘armaments’’ is defined (s 1) as including:

any vessels, 

vehicles, 

aircraft, 

bombs, 

ammunition or 

weapons, or 

any substance, material, raw material, 

components, 

equipment system, 

articles or technique of whatever nature capable of being used in the development, 

manufacture or maintenance of armaments or for defence purposes or other purposes 

determined by the Minister with the concurrence of the Minister of Economic affairs
Section 11A of the Armaments Development and Production Act 57 of 1968 provides as follows:

(1) No person shall disclose to any person any information in relation to the acquisition, supply, marketing, importation, export, development, manufacture, maintenance or repair of or any research in connection with armaments by, for, on behalf of or for the benefit of the corporation or a subsidiary company, except on

the written authority of the Minister or of a person authorized thereto by the Minister.

(2) The provisions of subsection (1) shall not prohibit the disclosure of information —

(a) by any person in so far as it is necessary for the performance of his functions in connection with the acquisition, supply, marketing, importation, export, development, manufacture, maintenance or repair of or research in connection with armaments by, for, on behalf of or for the benefit of the corporation or a subsidiary company;

(b) released for publication by the Minister or by a person authorized thereto by the Minister.

(3) Any person who contravenes the provisions of subsection (1), shall be guilty of an offence and liable on conviction to a fine not exceeding fifteen thousand rand or to imprisonment for a period not exceeding eight years or to both such fine and such imprisonment.
10.5 THE NATIONAL KEY POINTS ACT 102 OF 1980
10.5.1 Declaring a place a National Key Point

This legislation makes provision for the security of certain vulnerable areas in South Africa. In terms of section 2(1)

If it appears to the Minister at any time that any place or area [’’any soil or water surface ...’’ s 1] is so important that its loss, damage, disruption or immobilization may prejudice the Republic, or whenever he considers it necessary or expedient for the safety of the Republic or in the public interest, he may declare that place or area a National Key Point.

The Act does not stipulate that anyone (except the owner) need be informed about such a declaration. Neither does the Act prescribe the way in which such a declaration has to be made, although it is hoped that this would be done via the Gazette. It is therefore quite possible for members of the public to be unaware of the fact that a certain area or place is a national key point.

10.5.2 Prohibition on publication of information regarding incidents

Section 10(2)(c) provides:

Any person who ...

(c) furnishes in any manner whatsoever any information relating to the security measures, applicable at or in respect of any National Key Point or in respect of any incident that occurred there, without being legally obliged or entitled to do so, or without the disclosure or publication of the said information being empowered by or on the authority of the Minister, or except as may be strictly necessary for the performance of his functions in regard to his employment in connection with, or his ownership of, or as may be necessary to protect, the place concerned, 
shall be guilty of an offence and on conviction liable to a fine not exceeding R10 000 or to imprisonment for a period not exceeding three years or to both such fine and such imprisonment.
Incident is defined as

any occurrence arising out of or relating to terrorist activities, sabotage, espionage or subversion (s 1)
The Act also prohibits the press from publishing any news relating to such an incident, except in so far as such publication is empowered by the Minister.

It is a well-known fact that the publicity given in the media to the subversive tactics used in ‘‘incidents’’, tends to create an increased feeling of insecurity and leads to unnecessary panic among civilians. If the news coverage could be limited, this could be an effective countermeasure, undermining the influence of such activities. 

Such security interests must be weighed against the drastic nature of the prohibition as contained in the National Key Points Act 102 of 1980.
SUMMARY
· In terms of the Protection of Information Act 84 of 1982, not only the publication, but also the retaining and revelation of protected information is prohibited. 

· Provision is made for espionage activities and includes any information obtained with the express purpose of disclosing it to a foreign state, or any agent, employee, inhabitant, organisation, party, institution, body or movement in any foreign state.

· In terms of the National Supplies Procurement Act 89 of 1970, the disclosure of information in relation to any goods or services which are the subject of an arrangement or order made in terms of this Act, is prohibited.

· The disclosure of information regarding the development and production of armaments is prohibited in terms of the Armaments Development and Production Act 57 of 1968. The term “armaments” is broadly defined.

· In terms of the National Key Points Act 102 of 1980, the disclosure of certain information regarding a national key point is prohibited. The prohibited information relates to security measures and incidents.
Delictual liability of the media

11.1 Introduction

Owing to the unique role played by the media and its prominence in our present-day society, it can quite easily infringe an individual’s rights. 

If such an infringement is harmful, the legal rules provided in terms of the law of delict have always offered appropriate remedies to the injured party. 

11.2 Elements of a delict

The elements that have to be proved by a plaintiff in a general delictual claim are

. an act


. unlawfulness


. fault in the form of intention or negligence

. damage


. causality


11.3 Definition of defamation

Defamation is the publication of words or behaviour concerning a person that tend to injure the good name of that person, with the intention of injuring and without grounds of justification.

11.4 Definition of invasion of privacy

Invasion of privacy is any intentional and wrongful infringement of another’s right to seclusion in his or her private life.

This definition specifically mentions wrongfulness. The conduct in this case is infringement of another’s right to seclusion in his or her private life. Although not specifically mentioned, this infringement occurs either by intruding into another person’s private life or by revealing private information about him or her. Damage and causality are not mentioned. 

The law accepts, however, that the mere fact that a person intrudes into another’s privacy without permission, constitutes harm as such, because it leads to loss of self-respect, peace of mind and privacy. Fault is once again specified as being intention.

11.5 The element of fault

 Fault as a legal concept relates to the blameworthiness which the law attaches to certain conduct. It provides a standard to determine when a person should be held accountable for his or her conduct. This blameworthiness is determined by considering a person’s state of mind when he or she committed the act defined in the specific delict.

At this stage, you all know that fault can take one of three forms, namely intention, negligence or so-called ‘‘strict liability’’. The lastmentioned refers to situations where no fault need be present.
intention refers to a situation where a person wishes to produce a certain result while at the same time he or she is aware that his or her conduct is wrongful. 

Here, intention therefore consists of two elements, namely an element of will and an element of consciousness of wrongfulness. Seen in this way it is immediately evident that intention has to be determined subjectively.

Negligence can basically be described as a deviation from the objective standard of the reasonable person. A wrongdoer’s conduct is negligent if . a reasonable person in the same position would have foreseen the reasonable possibility that such conduct could injure another and cause losses, and would have taken reasonable steps to guard against it, and. the wrongdoer failed to take such steps.

The third form of fault, namely strict liability (also called ‘‘absolute liability’’ or ‘‘severe liability’’) is actually not a form of fault but an absence of fault. Should strict liability be accepted as an element of a specific delict, it means nothing other than that the requirement of fault (intention as well as negligence) merely falls away. There is then one element less to be proved by a plaintiff, which makes the burden on him or her somewhat lighter. 

It has been customary when dealing with the media in cases of defamation and invasion of privacy to apply strict liability and not to require fault in the form of intention. How did this happen? 
11.6 THE ELEMENT OF WRONGFULNESS

Conduct is considered as being wrongful when it is objectively unreasonable. 

The fixed views of a community lead to public policy.  Wrongfulness, therefore, is actually determined as a result of a policy decision. It is based on realities. A defence which denies wrongfulness is merely an expression of a policy decision.

11.7 STRICT LIABILITY OF THE MEDIA IN THE CASE OF DEFAMATION 
11..7..2 The liability of various members of the media

In the Pakendorf decision, the Appellate Court relied on previous decis ions for holding all those involved with the defamatory publication in the newspaper strictly liable. The following summary explains the situation as it was at that stage: 
OWNER: 

strictly liable because ‘‘... a company which makes it its business to publish newspapers, and which employs individuals to publish those newspapers, is responsible for any libel which may appear therein’’ 

PUBLISHER:
 ‘‘... the registered publisher is the person who takes the whole issue of the paper and publishes it to the public at large. He holds himself out to the world as the person responsible for publishing it; it is clearly his duty to inform himself of the contents, and he cannot be heard to say that he is ignorant of its contents’’ 

editor: ‘‘(T)he duties of the managing editor are to supervise all the literary and news matter that appear in his paper.’’ ‘‘An editor cannot shelter himself behind his ignorance, especially when he had all the material before him necessary to inform himself as to the facts’’ 

PRINTER: 

‘‘... his liability is based on the publication of the defamation and not on a specific intention to injure. The fact that the printer fulfills only a mechanical function in the total production of the newspaper, is taken into consideration when a court has to award damages’’ 

DISTRIBUTOR: 

here negligence is required and not strict liability. Sellers or distributors can be held liable only if they should reasonably have been aware of the defamatory allegations made in newspapers they sell. A distributor can thus avoid liability if he or she can prove

. that he or she did not know that the newspaper contained defamatory allegations

. that nothing took place during the sale of the newspaper to draw his or her attention to the defamatory allegations

. that his or her ignorance of the defamatory allegations was not owing to his or her own negligence

JOURNALIST: here the normal common-law principle of animus iniuriandi applies, and not strict liability. Reporters are not normally sued in any case, for financial reasons and because quite often their identities are not known. 
RADIO & TV: the same specific considerations that apply to the press, should also apply to radio and television broadcasts. In the O’Malley case, the Broadcasting Corporation was treated on the same footing as the owner or publisher of a newspaper.

11.7.4 DEFENCES AVAILABLE TO THE MASS MEDIA
Wrongfulness as an element of defamation could be excluded by reason of one of the following:

. that the defamatory allegation was the truth and it was in the public interest to make it known
. that the defamatory allegation was merely a fair comment on some other allegations or on another event

. that the defamatory allegation was made on a privileged occasion.

ONUS OF PROOF
The plaintiff now bears the onus of showing that the defendant’s speech or statement is, for example, 

false; 


not in the public interest; 


not protected by privilege; 


unfair comment and the like.
The effect of this turnabout was, in fact, that freedom of speech was given precedence over the right to a good name.

11.9 NATIONAL MEDIA LTD V BOGOSHI
11.9.1 Background to the case

Midgley (211) explains the background to the case as follows

The case stemmed from a series of articles in the City Press. Bogoshi sued the owner and publisher (National Media), the editor, the distributor and the printer for defamation. Originally the defendants pleaded truth and public benefit, but later applied for an amendment in which they sought to introduce additional defences ‘‘to cater for their apprehension that they might not be able to establish the truth of the statements contained in the articles’’. The distributor, Allied Publishers, and the printer, Perskor, wished to plead specifically that they had no intention to defame Bogoshi, that they were unaware of the allegedly defamatory articles in the newspaper and that they were

not negligent in not knowing of the articles. In short, they intended to plead that they had no knowledge of the unlawful nature of their conduct and that such lack of knowledge was reasonable in the circumstances. In addition, all the defendants wished to contend that the articles were published lawfully and were protected by the freedom

of speech and expression clause in the interim Constitution (which was applicable at that stage), that is to say, the publication was objectively reasonable because of public policy. In amplifying their defence, the defendants said they did not know that the articles were false; that they did not publish the articles recklessly or negligently; and

that they did not have any intention to defame the plaintiff.

In the court a quo Bogoshi successfully excepted the plea in its amended form, and the court refused the defendants’ application to amend the plea. The defendants’ appeal to the Supreme Court of Appeal was successful. The Court held that both categories of averments could be valid defences in our law and, in doing so, it laid down a new basis

of liability for the press, extended the defences available to the press, and dealt with questions regarding the onus of proof. 

11.9.2 The court’s view on presumptions

The court reaffirmed the existing approach to defamation cases that a plaintiff has to establish publication of defamatory material relating to him or her. The moment when this has been done, two presumptions arise, namely that of unlawfulness and that of fault in the form of animus iniuriandi. It is then up to the defendant to plead facts which will justify any denial of unlawfulness or fault.

11.9.3 STRICT LIABILITY
As already said, in the Pakendorf decision the mass media were held strictly liable for defamatory material which they had published unlawfully. In media cases it was therefore not necessary for a plaintiff to allege or prove fault. There was also only one rebuttable presumption, namely that of unlawfulness. 

Pakendorf was a policy decision and there was no attempt at that stage to interpret the common law or previous decisions. In Bogoshi, the court held that Pakendorf had been incorrectly decided.

(1) What were the main reasons for the court in Bogoshi considering the decision in Pakendorf to be incorrect?

(2) What reasons were given by the court for not defending strict liability but rejecting it? 

(3) Although the Supreme Court of Appeal rejected strict liability, it was nevertheless of the opinion that the media could not be treated in precisely the same way as an individual. 

The court therefore considered several other options. Name the four possibilities mentioned by the court as possible grounds for liability.

(4) Which of these options was selected?

11.9.4 POSSIBLE DEFENCES AVAILABLE TO THE MEDIA TO REBUT WRONGFULNESS
Wrongfulness was already discussed above. A defence which rebuts the presumption of wrongfulness is therefore an expression of a policy decision which takes into consideration the views of society.

Note that when the court overruled Pakendorf, it overruled it because of policy factors.

(1) What was the court’s view with regard to the facts of Pakendorf? Could the case also be overruled because of an incorrect factual finding? 

(2) How should one determine wrongfulness or unlawfulness according to the court? 

(3) Is this approach in line with the accepted legal definition of wrongfulness or unlawfulness as explained earlier in this study unit?

11.9.4.1 TRUTH AS A POSSIBLE DEFENCE
In terms of the common law, it has never been necessary for a plaintiff in a defamation case to aver or prove the falsity of a defamatory statement. 
False statements about a person are furthermore not necessarily defamatory. Compare this with the situation where privacy or identity is infringed. 
Privacy can be infringed only through an acquaintance with or disclosure of true private facts. Identity relates to the uniqueness of a person which sets him or her apart from other people. Identity can be infringed only by a falsification of that person’s true image. 
Truthfulness is therefore an element of the delict of infringement of privacy, whereas falsity is an element of the delict of infringement of identity. 

In Bogoshi, the court mentions that truth is an element in the defence of truth and public benefit, and the defence of fair comment.

(1) What does the court say with regard to truth as such — can truth alone be a valid defence in the case of the media?

11.9.4.2 PRIVILEGE AS A DEFENCE

The requirements for a defence of privileged occasion are

. that the occasion must be privileged
. the communication must have been relevant or germane to the occasion
. the occasion must not have been abused

. the defendant must not have been motivated by malice

In the case of privilege, the court extends the existing defence to make provision for situations where it would be reasonable to publish facts in a particular way at a particular time even if these facts should be untrue. Neethling refers to this defence as a type of media privilege. When deciding whether this defence should apply, the court will largely be motivated by considerations of reasonableness. Reasonableness is based on factors such as

fairness, morality, policy and the court’s perception of the legal convictions of the community. The court mentions a number of factors which could have an influence on a decision regarding reasonableness.

11.9.4.3 IGNORANCE AND MISTAKE AS DEFENCES

Prior to Bogoshi, ignorance of the law and mistake were not regarded as grounds of justification for rebutting the presumption of unlawfulness; they were considered to be defences to rebut the animus presumption. The court now expressly provides for an approach which could ‘‘cater for ignorance and mistake at the level of lawfulness’’. 

After the Bogoshi case, some legal writers accepted that strict liability of the media has been replaced by a requirement of negligence.
11.9.6 The onus of proof

The delict of defamation does not require that the defamatory statement should be false.

In Bogoshi, counsel argued that the defendant would have to prove justification, but the plaintiff had to prove that the defendant had been negligent. The court rejected this view, holding that the defendant must prove all the facts which he or she relies on, both in respect of the criterion of wrongfulness and the criterion of negligence because of ‘‘considerations of policy, practice and fairness’’. 
There is nothing wrong with this view. The problem arises when the court states: ‘‘proof of reasonableness will usually (if not inevitably) be proof of lack of negligence’’. One is actually considering two things here, namely the reasonableness of the publication and whether the defendant was negligent in making the mistake.
11.9.9 Concluding remarks

The following are some important views on the decision in Bogoshi:

Midgley: ‘‘In future they (the media) will be able to inform readers on matters of public interest without fear of being sued if their information later turns out to be wrong — provided, of course, that they take reasonable steps to verify the accuracy of their reports.’’

11.10 LIABILITY OF THE MEDIA IN THE CASE OF INVASION OF PRIVACY

The element of intention (animus iniuriandi) is normally required for invasion of privacy. 

As soon as the unlawful infringement of privacy has been proved, the presumption arises that animus iniuriandi is present and the defendant will have to rebut the presumption in order to avoid liability. 

According to Bell et al (75), the liability of the press in the case of invasion of privacy should be placed on the same footing as the liability of the press for defamation, because in both instances one is dealing with injury to a right of personality. This view was expressed before the Bogoshi case, when liability of the media in the case of defamation was based on a no-fault principle (strict liability).

11.9.5 Defences to rebut the element of fault

Although the court regards ignorance and mistake as relevant to an inquiry into wrongfulness, it also states that media defendants can rebut the presumption of intention by showing that they were not negligent in being ignorant or in making a mistake. 
The precise wording used by the court is ‘‘...media should not be treated on the same footing as ordinary members of the public by permitting them to rely on the absence of animus iniuriandi, and that it would be appropriate to hold media defendants liable unless they were not negligent in the circumstances of the case.’
Bogoshi replaced strict liability i.t.o. delictual liability with negligence.
SUMMARY

The following points are important:

. Although intention is a requirement for liability in respect of defamation, traditionally an exception was always made in the case of the press and other mass media. No form of fault was required from them. This principle of strict liability was also applicable to radio and television.

. The effect of strict liability was that the owner, editor, printer and publisher of a newspaper were held strictly liable for any defamatory allegation that appeared in a newspaper. 

. The liability of sellers and distributors of newspapers, such as news agencies and bookshops was, however, based on negligence.

. There has been an ongoing debate about strict liability of the mass media and two solutions were recommended, namely liability based on intention or liability based on negligence.

. According to the decision of the court in National Media Ltd v Bogoshi 1998 (4) SA 1196 (SCA), the liability of the mass media should be reconsidered. Where information published in the press is false, it need not be regarded as unlawful if the court should find that it was reasonable to publish the information.
That’s pretty much all I can make out of this abortion of a study unit.
ADVERTISING AND THE LAW
Advertisement: any visual or aural communication, representation, reference or notification of any kind which is intended to promote the sale, leasing, or use of any goods or services, or which appeals for or promotes the support of any cause. Display material, menus, labels and packaging fall within the definition. Editorial is not an advertisement, unless it is editorial for which consideration has been given or received.
This study unit will be divided into four sections. In the first three sections the traditional forms of control which are normally applied to advertisements will be discussed.
INTERNAL CONTROL
‘’Internal control’’ means that a person, or group of people, voluntarily undertake to impose a form of ‘‘self-censorship’’. In the case of advertisements, it is done in order to exclude undesirable or misleading information or illustrations from the advertisements which these people produce or reproduce.

STRUCTURE & FUNCTION OF THE ASA

· Advertising Standards Authority of South Africa (ASA)’s main function: to ensure that dubious or misleading advertisements do not reach the public. 

· ASA acts as guardian or custodian of the boni mores (good morals) of the advertising industry.
· The ASA is a non-profit section-21 company

· Fulfils the following three primary functions:

· It has drawn up a code of advertising practice which contains detailed provisions concerning what may, and may not, be published. In this way, criteria for the professional conduct of advertisers are provided.

· Provides the advertising industry with an alternative dispute-resolution mechanism by way of a complaints department.

· Provides the industry with a preclearance facility to identify problems prior to publication or broadcast

CODE OF ADVERTISING PRACTICE
The ASA Code binds all its members, who are obliged to adhere to its provisions.

What is the purpose of the Code?

-The protection of the consumer and 

- to ensure fair play among advertisers.

- Thirdly, a Code of Practice can maintain standards in an area of communication which defies legal definition —that of good manners and taste. Advertisers are expected at all times to be scrupulous in their respect for individual privacy and personal susceptibilities.
· The Code of Advertising Practice (called “the Code” for short) is the magnum opus of the ASA. 

· Maintained by having it reviewed annually, and amended where necessary to make provision for any legislative changes which affect advertising. 

· Provides a flexible standard to which advertisers must adhere. 

· Can be adjusted within a brief period of time when necessary.
Enforcement of the Code:
The members of the ASA usually provide the means for an advertiser to advertise his or her products. Should the members of the ASA cooperate, they can therefore enforce the principles set out in the Code on advertisers. It is done in one of the following ways

1. The withdrawal of advertising privileges

2. The ASA pre-clearance requirement

3. Adverse publicity

Alternative dispute resolution
When complaints are received from members of the public, the media, advertisers or advertising agencies, they are investigated by means of a system of industry committees consisting of “industry people”, who are in a position to adjudicate better owing to their practical experience in these fields. 

Process is therefore one of “judgment by peers”.

Principles of natural justice are applied, in the sense that

1. both parties are afforded an equal and fair opportunity to be heard (however, parties can claim a right to be heard only in the case of an appeal)

2. any party may appeal against a decision should he or she not be satisfied with the outcome

In a case where:
1. the ruling is not justified and reasonable

2. the principles of natural justice have not been observed

3. the adjudication has not been procedurally fair

the advertiser can apply to a court of law to have the ASA decision set aside by means of review proceedings.
Preclearance
· Preclearance of advertising is the responsibility of the ASA.

· No obligatory preclearance requirement for printed advertisements.

· Electronic-broadcast-media owners: statutory extension of the requirement of preclearance. 

· I.t.o. section 55 of the Electronic Communications Act owners of electronic broadcast media are obliged to preclear their advertising in terms of the ASA Code.

· An ASA preclearance decision is merely an opinion which the medium concerned may either accept or reject: final decision whether or not to go ahead with the advertisement remains with the medium
COMMON LAW CONTROLS
Primarily: law of contract and the law of delict.

Principles of contract play a role in the relationship between advertiser and advertising agency. Delictual principles are especially important in instances where damage flows from the use of an advertised product.

GENERAL PRINCIPLES OF UNLAWFUL COMPETITION
Elements of a delict to determine whether unlawful competition has occurred:
1. act or conduct by the other party

2. fault on the part of the defendant: blame him for any damage which the plaintiff may suffer

3. wrongfulness, i.e. infringement of someone's right

a. unlawful competition: wrongfulness lies in infringement of competitor's right to goodwill of his enterprise
4. damage in the form of pecuniary loss

5. causality: damage the plaintiff has suffered must be related to or caused by the act of the defendant.

Delict of unlawful competition is a generic delict which encompasses each and every form of delict that occurs in the field of competition. Subspecies include: passing-off and false disparagement.
Passing off
One person makes a representation that his or her business is that of another, or is associated with that of another, thereby creating a reasonable likelihood that members of the public may be confused into believing that the business of the one is, or is connected with, that of another.

Most common form: to imitate some outstanding feature of a rival's goods, such as his or her trademark, name, or the “getting-up” of his or her goods.

Plaintiff in a passing-off action must prove the following elements:
1. Defendant trader/advertiser against whom he or she wishes to institute proceedings is making a representation or imitation that his business or goods are those of another trader 

2. Get-up, name or trademark, which he or she claims has been imitated, is known in the market and has acquired, in the eyes of the public, a reputation which is associated with his or her goods, services or business.

3. Defendant's conduct is likely to deceive the purchasing public. Need not be intentional.
a. Plaintiff need not prove actual deception or confusion, but only a clear probability that deception or confusion will arise.

b. Also not necessary for the plaintiff to indicate that the defendant consciously intended to deceive public

4. The deception is causing, or is likely to cause, damage to the complainant's goodwill 
The following are a few examples of cases regarding passing-off that were considered by our courts in the past:

(1) The plaintiffs marketed tea under the name ‘‘Joko’’, and the defendants brought out a rival product under the name ‘‘Kojo’’ (Glenton & Mitchell v Keshavjee & Sons 1918 TPD 262).

(2) A certain town already had a ‘‘Hotel Ansonia’’ when a rival hotel, the ‘‘Hotel Watsonia’’ was opened (Feinberg v Watson 1937 NPD 262).

(3) There already was a chain of men’s outfitters named ‘‘Deans’’ when the defendant opened a similar shop named ‘‘Vic Deans’’ (Deans Man Shop (Pty) Ltd v Momberg 1975 (1) SA 841 (W)).

(4) There already was a chain of hotels named ‘‘Holiday Inn’’ with hotels situated throughout South Africa when the defendant developed a shopping centre in Kempton Park named ‘‘Holiday Inn Shopping Centre’’ (Capital Estate and General Agencies (Pty) Ltd v Holiday Inns Ins 1977 (2) SA 916(A)).
False disparagement of goods or services
Where a trader or manufacturer publishes false information relating to a rival's product, we refer to it as “false disparagement”. 

The misrepresentation or disparagement could also constitute defamatory conduct or a violation of privacy.

Elements which must be present before a court will grant damages in the case of false disparagement:

1. the plaintiff must prove that the defendant made a false representation (an act)

2. which he knew to be false (wrongfulness)

3. the plaintiff must have suffered, or be likely to suffer, loss (damage)

4. because of the false representation (causation)

5. and the defendant must have intended to cause the plaintiff such loss (fault)
Statutory control
The advertising industry has remained relatively free of direct legislative and statutory control. There are, however, a number of statutory bodies which have been created for various purposes, and as a side issue have also been appointed to ‘‘keep an eye on’’ the advertising industry. In this way, the functions of the ASA are strengthened.

Most important statutory bodies that play a role in determining advertising policy

1. Consumer Affairs Committee

2. Independent Communications Authority of South Africa (ICASA)

3. Competition Commission

4. Various other industry-specific bodies

The Electronic Communications Act 36 of 2005
Preclearance

Section 55(1) of the Electronic Communications Act (EC Act) provides the following:

All broadcasting service licensees must adhere to the Code of Advertising Practice as from time to time determined and administered by the Advertising Standards Authority of South Africa..

The Code provides the following:

All members who subscribe to the Code shall neither prepare nor accept any advertising which conflicts with the Code and shall withdraw any advertising which has subsequently been deemed to be unacceptable by the Advertising Standards, Advertising Properties or Appeal Committees.

Thus: 
· a statutory duty is placed on electronic-broadcast-media licensees to subscribe to the Code of the ASA, regardless of whether they are ASA members or not.

· subscription to the Code in turn involves a duty not to prepare or accept advertising which is in conflict with the Code.

· electronic-broadcast media have a positive statutory duty to preclear all their advertising in order to determine whether these are in accordance with the Code. 

· Act does not specify how the preclearance should take place: left to the discretion of the media owner. 
· Preclearing can therefore be accomplished by

· the creation of an internal clearing department which does the preclearing for a specific electronic-broadcast-medium owner
· the establishment of an independent clearing house to do the preclearing for all the various electronic-broadcast-medium owners
· making use of the facilities supplied by the ASA for preclearing of the advertisements of its members

Complaint procedure
· Any complaints received will be evaluated against the standard as provided in the Code. 

· The Code thus becomes the statutory standard to which all broadcast-licence holders must adhere. 

· Deviations from this standard will comprise the non-compliance with a statutory duty, and therefore contravention of a licensing condition. 

Complaints with regard to advertising material that have been broadcast are handled in the following two ways:

1. ASA members

a. bound by ASA standards and rulings

b. ASA will act as adjudicator

c. ruling will be made, and the ASA will then forward a certified copy of the ruling and its adjudication to the Complaints and Compliance Committee (CCC)

d. CCC will implement the ruling of the ASA as if it is a finding made by itself.

2. Non-ASA members

a. ASA will act as complainant, and will direct its complaint to the CCC. 

b. CCC will be the final arbitrator as to whether the broadcaster has transgressed the Code

c. CCC will reach a decision and will apply its own sanctions.

The Consumer Affairs (Unfair Business Practices) Act 71 of 1988

· Deals directly with the relationship between businesses and consumers.

· Makes provision for prohibition or control of certain business practices which are regarded as unfair because they harm the relations between businesses and consumers, prejudice consumers, or deceive consumers.

· Plays a role in regulating advertisements
Consumer Affairs Committee established in terms of section 2 of the Act to act as an independent advisory body has as its main functions are the following:

1. Informative: to make known information on current policy in relation to business practices in general, and unfair business practices in particular.

2. Research: to remain updated with regard to new developments in the area of commerce which may be harmful to the public.

3. Executive: section 8(1): empowers the Committee to investigate any unfair business practice so that Minister may suspend specific business practice or prevent it, should he/she regard it to be in the public interest

4. Investigative: make preliminary investigations into any unfair business practice which exists or may come into existence; includes: authority to issue summons, request written statements, and appoint investigating officers

5. Advisory: to provide information to the Minister in order to help steer his or her decisions.

6. Legislative: only applicable in the case of section 8(1)(b) investigations.



I.T.O. SECTION 8 THE COMMITTEE CAN UNDERTAKE VARIOUS TYPES OF INVESTIGATIONS. FOLLOWING ARE IMPORTANT:

1. investigation into any unfair business practice which the Committee/Minister has reason to believe exists, or may come into existence 

a. provision is made for ad hoc investigations which apply to specific parties or enterprises. 
b. intention is that the Committee should here act in a preventative capacity.

2. Investigation into any business practice or type of business practice, in general or in relation to a particular commodity or investment or any class or kind of commodity or investment, or a particular business or any class or type of business, or a particular area.
1. Where unfair business practice is adopted by one specific business: 

a. the Consumer Affairs Committee may negotiate with that business and make arrangements to put an end to such practice.

2. Unfair business practices which occur generally and which are not adopted by a specific business alone

a. Consumer Affairs Committee may investigate, compile a report and have the unfair business practice declared illegal, or regulate it by imposing restrictions.

Trade coupons

In terms of section 1 of the Act, a trade coupon is defined as 

[A]nything whatsoever which, either by itself or in connection with any other thing or any act, entitles or purports to entitle the holder thereof to receive or to participate in any competition for, any benefit.

In terms of section 16 of the Harmful Business Practices Act, the Minister of Economic Affairs and Technology may, on the recommendation of the Committee, make regulations ‘‘prohibiting or regulating any act, conduct or practice in connection with the use of trade coupons’’.

‘’A benefit’’, on the other hand, is described as

[A]ny prize, reward, gift, service, concession, free admittance or 

admittance at a reduced charge to a place of entertainment, 

free insurance or insurance at a reduced rate, or 

any other benefit or advantage of any kind whatsoever.


COMPARATIVE ADVERTISING

Method of advertising whereby one trader places his or her goods or services next to those of another in order to compare them with regard to various attributes such as price, quality, characteristics, functionality and the like.

The view of the ASA with regard to comparative advertising                      

Comparative advertising is permissible, but only under certain circumstances:

1. All legal requirements must be adhered to

2. Only facts capable of substantiation may be used

3. Only objectively determinable and verifiable claims (which are not misleading or confusing) may be made

4. Claims may not be misleading or confusing

5. No infringement of goodwill may take place

6. No disparagement may take place

7. The facts or criteria that are compared must be fairly chosen – selective omissions are unacceptable.

8. The contextual implication must be limited strictly to the facts

9. Where claims are based on substantial research, the express consent of the relevant research body as to the accuracy and scope of these claims must be obtained

10. The advertiser must accept responsibility for the accuracy of the research and claims based on the research

11. All comparative advertisements must be submitted to the ASA for pre-clearance

Common law and comparative advertising
The field that is covered by the delict of unlawful competition has been extended by

1. the acknowledging of new rights as for example an advertising image, a right to trade secrets, et cetera

2. a greater emphasis on the aspect of unlawfulness

3. going beyond the area of competition 

Because of this inclination to extend it seems as if comparative advertising may be regarded as being contrary to the boni mores of society, and therefore as unacceptable.
The Trade Marks Act 194 of 1993
Trademark is a word or device which is applied to some product or service in order to distinguish the goods or services of one trader from those of another.

Act applies only to registered trademarks.

Act offers protection in the following ways:

1. The trademark holder is protected from competing marketers and others using his trademark, or one that is so similar that it will cause confusion, as their own 

2. Protection awarded to the trademark owner is extended even further to goods that are not identical, but that are similar to those with the registered trademark  - the case of “related goods”

3. Conduct generally known as “dilution” is prohibited:

a. a registered trademark is infringed by using it for something other than as a trademark.
 

4. Protection of well-known trademarks under the Paris Convention. 

a. The latter is an international agreement. All signatories to the agreement agreed to recognise and protect one another's trademarks as if these trademarks are recognised and protected in that specific country

· Comparing one's product with that of another person while using the other person's registered trademark could constitute infringement in terms of the Trade Marks Act.

· Protection awarded in terms of the Trade Marks Act against infringement does not affect the common-law protection of unlawful competition, and especially not that awarded by means of passing-off.
SUMMARY

. In the case of advertising, there are a number of relationships which have to be regulated by the law, for example advertiser/rival manufacturer, advertiser/consumer, advertiser/ media, advertiser/state, manufacturer/advertising agency. For a variety of relations, a single form of control is not acceptable. Advertisements are therefore regulated in various ways.
. Voluntary control regulates the advertiser/media, advertiser/rival manufacturer and advertiser/consumer relationships.

. Common-law control makes provision for delictual claims. It applies mostly in the case of advertiser/rival manufacturer relations where damage can be proved.

. Statutory control is provided by the state. Criminal penalties are used to deter the advertiser from advertising certain products which might cause harm to the consumer.

. Any limitation that applies to speech or expression in general will also apply to advertising.

This means that defamation, invasion of privacy, copyright infringement et cetera are also not allowed in advertisements. 

. If we return to the situation of Mr A in our hypothetical case study at the beginning of the study unit, it is clear that he was falsely brought under the impression that the beer he drank had less alcohol than was really the case. The question you should now consider is: if an advertisement induces a consumer to buy a certain product and this product causes harm, is there any remedy available to the consumer?

. We have said that the advertisement mentioned in the hypothetical case study, was published in a newspaper and broadcast by means of radio and television. Should the newspaper owner or editor or licence holder of the electronic medium also be liable for the harm caused to the consumer, Mr A? If so, how should their liability be determined if they were unaware that ‘‘4U’’ had a much higher alcohol concentration than was suggested?
INTERCEPTION AND MONITORING
13.1 INTRODUCTION

Miniature bugging devices, telescopic lenses, sensitive recording apparatus, computers, et cetera, have all contributed to making the invasion of privacy much easier and more effective nowadays. 

Our modern society, with its greater measure of interpersonal contact and more effective communication, has contributed to the individual’s greater need for the protection of his or her privacy. 

Most Western societies acknowledge this need for privacy and have therefore created mechanisms for the protection of privacy, which are controlled in different ways, either by the criminal law or by using civil remedies. 

The forms of wrongful invasion of privacy discussed in this study unit, include the opening, detention and interception of mail and telegrams without authorisation, the ‘‘tapping’’ of telephones and of course the disclosing of any information obtained in any one of these instances.

13.2 The Post Office Act 44 of 1958

Regarding the aspect of divulging the contents of telegrams or telephonic communications, section 105 of the Post Office Act 44 of 1958 provides as follows:

Any officer who, not being a witness in a court of law, without the consent of the sender or addressee or receiver, or otherwise than in pursuance of his duties

(a) opens or tampers with or divulges the contents or substance of any telegram, or discloses its existence otherwise than by delivering it or giving a copy thereof to he person to whom he is authorised to deliver it or to give such copy, or who maliciously or wilfully misdelivers, mistimes, secretes, intercepts, destroys, makes away with, alters or omits to transmit or deliver or prevents or delays the delivery or transmission of any telegram or makes use for his own purposes of any knowledge he may acquire of the contents thereof;

(b) divulges the existence, contents or substance of any telephonic communication or maliciously or wilfully intercepts a telephonic communication or prevents or delays the transmission thereof or makes use for his own purposes of any knowledge he may acquire of the contents thereof, 

shall be guilty of an offence and liable on conviction to a fine not exceeding R4 000 or mprisonment for a period not exceeding twelve months or to both such fine and such imprisonment.


Interception of communications
· General rule: nobody may intentionally intercept, attempt to intercept or authorise or procure another person to intercept any communication at the moment when it takes place or whenever it is transmitted.

· Interception is only permissible in those circumstances provided for in the Interception of Communication Act and then only when certain prerequisites have been fulfilled.

Unregulated interception
Interception by certain persons

Interception can be done freely by the following persons:

1. any one of the parties involved in the communication

2. a law enforcement officer who is a party to the communication 

3. a law enforcement officer who is not a party to the communication  but who has reasonable grounds to believe that the interception is necessary on the grounds of a serious offence that has been or will probably be committed, or where the information that is intercepted contains actual or potential threats to public health or safety, national security, economic interests of the Republic

4. any other person who has received prior consent in writing from one of the parties

INTERCEPTION IN CERTAIN CIRCUMSTANCES
The Act furthermore makes provision for interception to be done when

1. it relates to the carrying on of a business and it is done with permission for record purposes

2. it is done to prevent serious bodily harm
3. it is done to determine location in case of an emergency
4. it is authorised by other statutes
5. it relates to the installation or maintenance of equipment, facilities or devices
6. it relates to the managing of the radio frequency spectrum
SECRECY CLAUSES
· Information that has been obtained by telecommunication service providers, postal service providers, decryption key holders, people authorised in terms of this Act to obtain information, or their employees, may not be disclosed.
· disclosure is permissible if it is done

· in performance of a person's functions i.t.o. this Act

· where it has to be supplied of necessity

· where it relates to the giving of evidence in court

· where it has to be given to a competent authority

Authorised interception

· Interception of communication may be done by a law enforcement officer or a postal service provider if such a person has received an interception direction

· Interception direction is issued by a judge who has been discharged from active service or has retired and has been designated by the Minister of Justice for this purpose.
When applying for such a direction the application must

1. be in writing

2. indicate the identity of

a. applicant and the identity of the law enforcement officer
b. person whose communication has to be intercepted
c. postal service provider or telecommunication service provider to whom the direction must be addressed

3. specify the grounds on which application is made

4. contain full particulars of all the facts and circumstances which could support the application

5. indicate where and how interception is to take place and what type of information is to be intercepted

6. indicate whether other investigative procedures have been used & whether they have failed/why they failed

7. indicate the period for which interception is required

8. indicate whether any previous application has been made

9. comply with any supplementary directive which might have been issued by the designated judge
Designated judge may only issue an interception direction in certain circumstances:

1. He/she must be satisfied that there are reasonable grounds to believe that

a. a serious offence (as defined in the schedule to the Act) has been or will be committed
b. the information concerns an actual or potential threat to public health or safety, national security or compelling national economic interests

c. the information is requested by a country outside the Republic regarding organised crime or terrorism, and the gathering thereof is in accordance with an international mutual assistance agreement or in the interest of the Republic's international relations

d. the information relates to property that plays a role in the commission of a serious offence or could be the proceeds of unlawful activities

2. There should be reasonable grounds for believing that the information relating to the ground will be obtained by means of the interception direction at the specific place. 

3. Other investigative procedures must have been applied but should have been unsuccessful.
Requirements with which the direction should comply:

1. The interception direction must be in writing.

2. It must contain all the information on which it is based.

3. It may specify conditions or restrictions relating to the interception.

4. The direction may only be issued for a period not exceeding three months at a time

5. The designated judge may require that reports be submitted at certain intervals regarding the progress made
Miscellaneaous
· person or customer to whom such an interception direction applies need not be informed of the application and need not be heard in this regard.

· interception direction can include a decryption direction

· similar to the interception direction, but is actually an order directed at the holder of a decryption key which then compels him/her to provide assistance in order to decrypt the encrypted information.

· cases of urgency: applications may be made orally and directions may be issued orally.

· duty is placed on telecommunication service providers to provide a service that has the capability to be intercepted, and to store communication-related information.

· listed equipment that can be used to intercept information may not be manufactured, possessed or advertised except by those service providers who have been exempted from this prohibition
Duties placed on telecommunication providers

· Before a telecommunication service provider enters into a contract with a client, he or she must obtain all the personal information on the client

· This information must be verified and then retained in the form of proper records

Duties placed on providers of cellular telecommunication services on private persons

· Regulates transfer of cell phones
· Places a duty on anyone who sells or provides a cellular phone or SIM card to another to obtain all the personal information of the recipient
· This information must be verified and then retained in the form of proper records
DISCLOSURE OF INFORMATION
Journalistic privilege 

Every communicator —especially one connected with the news media—sometimes has information entrusted to him ‘‘in confidence’’. An informant, for example, may divulge to a newspaper reporter information relating to the commission of a crime. To what extent does the reporter have a duty to disclose this information? As far as common law is concerned, the only information one is obliged to disclose to the police is information relating to the crime of

treason. If, therefore, a person knows that a treasonable act has been committed and fails to report it, he is guilty of the crime of misprision (concealment) of treason.
Duty to disclose information:
1. Common law
a. information relating to the crime of treason.

b. even if a person is asked for a statement by a policeman, he is entitled to refuse to supply it; all he need give is his full name and address
2. Statute

a. if a person suspects that someone has died an unnatural death

b. certain information relating to terrorist activities and dependence-producing drugs
Section 205 of the CPA
Any person who is likely to give relevant information regarding any alleged offence may be ordered by a judge or magistrate to appear in court to be questioned by the director of public prosecutions or the prosecutor.
Normal procedure:

1. Police consult the director of public prosecutions (DPP) or the prosecutor beforehand. 
2. Request is directed to the relevant judicial officer and a subpoena is issued. 
3. Prosecutor may only direct such a request to the judicial officer with the written authorisation of the DPP.
4. Subpoena names a day on which attendance is required and also sets out the offence under investigation. 
5. Failure to attend renders the witness liable to arrest and punishment.
6. Should the witness furnish the required information to the satisfaction of the director of public prosecutions or the prosecutor concerned prior to the date on which he is required to appear, he is under no further obligation to appear before the judicial officer.
7. The hearing almost invariably takes place in camera
Section 189 of the CPA
If any person present at criminal proceedings is 
a. required to give evidence at such proceedings and 
b. refuses to be sworn or to make an affirmation as a witness, or, 
c. having been sworn or having made an affirmation as a witness, refuses to answer any question put to him or refuses or  fails to produce any book, paper or document required to be produced by him, 

the court may in a summary manner enquire into such refusal or failure and, unless the person so refusing or  failing has a just excuse for his refusal or failure, sentence him to imprisonment for a period not exceeding 2 years.

· Just excuse: only excuse recognised is the privilege afforded by section 203 against self-incrimination.
· If a journalist therefore refuses to answer questions, a court may sentence him to a term of imprisonment.

· Judicial officer will not sentence a witness to imprisonment should he refuse or fail to give information, unless the judicial officer is also of the opinion that the furnishing of the information is necessary for the administration of justice or the maintenance of law and order.

· Constitutionality of section 205 of the CPA was decided by the CC in Nel v Le Roux NO and Others
CLAIMING INFORMATION FROM ANOTHER – PROMOTION OF ACCESS TO INFORMATION ACT 2 OF 2000

· Section 32 of the South African Constitution makes provision for a right of access to information 

· The Promotion of Access to Information Act 2 of 2000 (Proatia) is the embodiment of this legislation.

· Rationale: to create a culture of transparency and accountability in public and private bodies and to promote a society in which the people of South Africa have effective access to information to enable them to exercise and protect their rights more fully.

· Proatia can be used to obtain information only if that information has already been compiled into record form. 

· Proatia does not automatically repeal existing government secrecy and confidentiality laws.

Protection for whistle blowers
Protected Disclosures Act 26 of 2000
Purpose: to provide procedures in terms of which employees in both the private and the public sector may disclose information on unlawful or irregular conduct by their employers or by other employees. 
“Whistle blowers” are then provided protection against any reprisals.
1. In order for someone who makes a disclosure to be protected, the disclosure has to relate to information which “shows or tends to show” 

a. the commission or likely commission of a criminal offence

b. that a person is failing or likely to fail to meet a legal obligation

c. that a miscarriage of justice has or is likely to occur

d. that the health or safety of an individual is or is likely to be in danger

e. that the environment is or is likely to be damaged

f. that unfair discrimination is contemplated

g. that any of the abovementioned is likely to be deliberately concealed
2. Where such information is disclosed, the employee may not be subjected to occupational detriment. Occupational detriment is defined as relating to, inter alia
a. disciplinary action

b. dismissal, suspension, demotion, harassment or intimidation

c. transferral against the employee's will

d. refusal to agree to a transfer or promotion

e. alteration of terms of employment or alteration of retirement in such a way that it is to the employee's disadvantage

f. refusal to give a reference

g. threats
3. Should occupational detriment occur, the Act makes provision for certain remedies such as an application to a court (including the Labour Court) or a right to be transferred to another post or position in his or her current work environment.
4. Where the information relates to a co-employee, disclosure will generally be made to the employer. However, where an employee wishes to disclose information regarding the employer, the Act names various persons or bodies to whom such disclosure can be made. All such disclosures are regarded as protected in terms of this Act.

SUMMARY

. In terms of common law, the only information one is obliged to disclose to the police is information relating to the crime of treason. This common-law rule has been extended by the enactment of a number of statutory provisions, for example the requirement that an unnatural death should be reported.

. In terms of section 205(1) of the Criminal Procedure Act 51 of 1977, any person who is likely to give relevant information regarding any alleged offence may be ordered by a judge or magistrate to appear in court to be questioned by the director of public prosecutions or the prosecutor.

. In terms of section 189(1) of the Criminal Procedure Act 51 of 1977, a person, who has been subpoenaed in terms of section 205 of the Criminal Procedure Act to appear in court, may be required to answer questions or produce documents as evidence. Refusal or failure to do so without having a just excuse for such refusal or failure, may lead to a finding of contempt of court and a sentence of imprisonment for a period of up to two years.

. In terms of section 205(4) of the Criminal Procedure Act 51 of 1977, a judicial officer may not sentence a witness to imprisonment should he or she refuse or fail to give information, unless the judicial officer is also of the opinion that the furnishing of the information is necessary for the administration of justice or the maintenance of law and order.

. Where information in the possession of another person or body is needed for some or other purpose, access to that information can be claimed. The Promotion of Access to Information Act 2 of 2000 regulates the procedure to be used.

. An employee who reveals information relating to certain circumscribed forms of illegal conduct by other employees or by an employer, can rely on the statutory protection granted by the Protected Disclosures Act 26 of 2000.
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