Preemptive self-defense in an age of weapons of mass destruction: operation Iraqi freedom.
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Facing clear evidence of peril, we cannot wait for the final proof, the smoking gun that could come in the form of a mushroom cloud. 

President George W. Bush (1) 

I. THE FIGHT OVER PREEMPTION 

With the promulgation of the Bush Doctrine, President George W. Bush announced a U.S. policy of preemptive action against terrorist states. (2) President Bush had previously identified Iraq, together with Iran and North Korea, as part of an "axis of evil" bent on the acquisition of weapons of mass destruction (WMD). (3) The Bush Administration asserted that the danger of WMD in the hands of Saddam Hussein was so great that it justified a preemptive attack on Iraq before these weapons could be developed and used. (4) 

The Administration made the case against Iraq in speeches by Vice President Dick Cheney on August 26, 2002, (5) by Secretary of State Colin Powell before the U.N. Security Council on February 5, 2003 (6), and in addresses by President Bush before the General Assembly of the United Nations on September 12, 2002 (7) and on U.S. television on October 7, 2002. (8) Detailed charges against Iraq also are set out in the joint resolution for the use of military force drafted by the Administration and adopted by Congress. (9) Preemption supplants the containment strategy the United States had pursued against Iraq in the decade following the 1991 Persian Gulf War. (10) 

"Preemption," "preemptive self-defense," and "anticipatory self-defense" traditionally refer to a state's fight to strike first in self-defense when faced with imminent attack--to beat an adversary to the punch. (11) Preemption remains relevant in the aftermath of Operation Iraqi Freedom as the Bush Administration contemplates preemptive military action to disarm Iran, Syria, North Korea, and Cuba. This article examines whether anticipatory self defense is permitted under international law and, if so, whether the invasion of Iraq was a legitimate exercise of anticipatory self-defense. 

II. DID IRAQ'S MATERIAL BREACH OF THE PERSIAN GULF WAR CEASE-FIRE PROVIDE AUTHORIZATION FOR WAR? 

Before discussing the legality of anticipatory self-defense, this section looks briefly at the Administration's argument that Operation Iraqi Freedom was legal due to Iraq's material breach of the 1991 Persian Gulf War cease-fire agreement. (12) Iraq's invasion of Kuwait on August 2, 1990 triggered the fight of individual and collective self-defense under Article 51 of the United Nations Charter. (13) Shortly thereafter, in Resolution 678, the Security Council invoked Chapter VII of the U.N. Charter and authorized Member States to "use all necessary means to uphold and implement Res. 660" and "all subsequent relevant resolutions." (14) One of those "subsequent relevant resolutions" was Resolution 687, the Gulf War ceasefire, which required Iraq to disarm and submit to weapons inspections. (15) Iraq's material breach of the ceasefire revived Resolution 678's authorization to use force. (16) This conclusion proceeds from a number of rationales. One is to treat Security Council Resolution 687 as analogous to a treaty. (17) Under the law of treaties, material breach of a treaty allows a "specially affected" party to suspend operation of the treaty. (18) Another rationale is that the cease-fire was expressly conditioned on Iraq's disarmament and compliance with inspections. (19) The Security Council found Iraq in material breach of the cease-fire on numerous occasions. (20) 

The first President Bush relied upon the material breach argument to establish "no-fly" zones over northern and southern Iraq. (21) When the United States, Britain, and France bombed Iraq in January 1993 in order to enforce Iraqi compliance with weapons inspections they did not seek specific authorization from the Security Council. (22) Nevertheless, U.N. Secretary General Boutros Boutros-Ghali declared that the strikes were pursuant to Resolution 678. (23) President Clinton used the material breach argument to justify the December 1998 Operation Desert Fox bombing campaign against Iraq. (24) 

Security Council Resolution 1441 reinforces the conclusion that the United States had authorization for the war on Iraq. Security Council Resolution 1441, passed unanimously on November 8, 2002, gave Iraq a "final opportunity" to disarm. (25) To that end Resolution 1441 provided for a resumption of weapon inspections in Iraq interrupted since UNMOVIC inspectors left Iraq in 1998. (26) The resolution warned that Iraq's failure to submit to renewed inspections would lead to "serious consequences," understood to mean war. (27) Following adoption of Resolution 1441 U.S. Ambassador to the United Nations John Negroponte indicated that the United States did not consider Resolution 1441 to be a bar to unilateral U.S. action should the Security Council fail to act. (28) 

III. SELF DEFENSE PRIOR TO THE UNITED NATIONS CHARTER 

The right of self-defense is set out in customary international law in the so-called Caroline doctrine. In 1837 a portion of Canada was in rebellion against the British Crown. The vessel Caroline was owned by a group of Americans who in 1837 were using her to ferry men and supplies to rebels on an island on the Canadian side of the Niagara River. (29) To cut off assistance to the rebels, British troops crossed into U.S. territory on December 29, 1837, loosed the Caroline from her moorings on the New York side of the river, set fire to the ship, and sent her over the Falls. (30) The resulting legal issue was whether the British had acted legitimately in self-defense. In an exchange of diplomatic correspondence with Lord Ashburton of Great Britain, Secretary of State Daniel Webster set forth the conditions of necessity and proportionality which came to be accepted as the customary law requirements for the exercise of self defense (the "Caroline doctrine"). (31) Necessity requires imminent "overwhelming" danger and exhaustion, unavailability, or futility of peaceful means to avert attack. The force employed must be proportional to the danger sought to be averted. (32) The British accepted Webster's criteria and agreed that the British attack had failed to meet them. Under Caroline, an actual armed attack was not required as the precondition for the use of force in self-defense. (33) Thus, the Caroline criteria permit both reactive and anticipatory self-defense so long as necessity and proportionality are observed. (34) 

IV. DID ARTICLE 51's DRAFTERS INTEND TO ELIMINATE THE CUSTOMARY RIGHT OF ANTICIPATORY SELF-DEFENSE? LESSONS OF THE TRAVAUX PREPARATOIRES 

Article 51, the United Nations Charter's provision on self-defense, does not include the phrase "anticipatory self-defense." Article 51 provides: 

   Nothing in the present Charter shall impair the inherent right of 

   individual or collective self-defence if an armed attack occurs 

   against a Member of the United Nations, until the Security Council 

   has taken measures necessary to maintain international peace and 

   security. Measures taken by Members in the exercise of this right 

   of self-defense shall be immediately reported to the Security 

   Council and shall not in any way affect the authority and 

   responsibility of the Security Council under the present Charter 

   to take at any time such action as it deems necessary in order to 

   maintain or restore international peace and security. (35) 

The question of whether the customary law doctrine of anticipatory self-defense survives under the United Nations Charter is addressed by two schools. (36) "Restrictionists" argue that Article 51 eliminates the customary right of anticipatory self defense set out in the Caroline doctrine and limits self-defense to the case of an actual armed attack. Restrictionists maintain that the intent of Article 51's drafters was to raise the standard of necessity required up until 1945. (37) Henceforth, the necessity to use force in self-defense would exist only "if an armed attack occurs." "Counter-restrictionists" believe that the customary right of anticipatory self-defense survives under the Charter. (38) The customary right allowed force to be used in advance of an armed attack so long as an attack was imminent. (39) The United States follows the counter-restrictionist position. (40) 

Each school focuses on a different phrase in Article 51. Restrictionists emphasize the phrase "if an armed attack occurs." Counter-restrictionists focus on Article 51's opening sentence: "Nothing in the present Charter shall impair the inherent right of individual or collective self defense...." (41) Counterrestrictionists take "inherent right" to refer to the right of self-defense as it existed under customary law, including the right of anticipatory self-defense. (42) Counterrestrictionists insist that the language "if an armed attack occurs" must not be misread as "if and only if." (43) The phrase merely emphasizes what, in 1945, was considered to be the paramount, but not the sole, form of aggression without limiting self-defense to an "armed attack." (44) Significantly, the French text of Article 51 refers not to the narrow concept of attaque armee ("armed attack") but to the broad concept of aggression armee ("armed aggression"). (45) Inasmuch as international law scholars have not been able to agree on a definition of aggression in fifty years, it would be odd if Article 51 identified aggression with only one narrow contingency, an "armed attack," and restricted self-defense to that circumstance alone. (46) The International Court of Justice has not spoken to the legality of anticipatory self-defense. In the Nicaragua case the Court reserved judgment on whether an imminent threat of armed attack would pass Article 51 muster. (47) 

Since the text, by itself, will not reveal whether the Charter permits anticipatory self-defense, reference must be had to Article 51's drafting history. (48) Counter-restrictionists contend that the Article 51 travaux preparatoires do not support a conclusion that anticipatory self-defense is illegal under the Charter. (49) Professor Timothy L. H. McCormack demonstrates that restrictionists offer only perfunctory analyses of the Article 51 travaux preparatoires. (50) Taking one example, Professor McCormack comments that Professor Louis Henkin provides no review of the travaux preparatoires to support his bald assertion that "Nothing in the history of its [Article 51's] drafting (the travaux preparatoires) suggests that the framers of the Charter intended something broader than the language implied." (51) 

Counter-restrictionists assert that the purpose of Article 51 was not to eliminate anticipatory self-defense but to make plain--particularly to the Latin American delegations attending the San Francisco conference--that the Charter permits regional security organizations to act in self-defense without prior authorization from the U.N. Security Council ("individual or collective self-defense"). (52) The wording of Article 51 follows closely the wording of Part I of the Act of Chapultepec which required an armed attack in order for signatories to respond in self-defense. (53) Professor McCormack suggests that the Article 51 drafters imported the words "armed attack" unreflectingly from the Act of Chapultepec. (54) Had Article 51's purpose been to change existing customary law, this would have been a change so momentous that it would have been extensively debated in the drafting sessions. (55) But the travaux preparatoires show that this issue was not discussed. (56) 

V. DOES ARTICLE 51 REQUIRE A STATE TO "ABSORB" THE FIRST BLOW? 

We no longer live in a world where only the actual firing of weapons represents a sufficient challenge to a nation's security to constitute maximum peril. Nuclear weapons are so destructive and ballistic weapons are so swift, that any substantially increased possibility of their use or any sudden change in their deployment may well be regarded as a definite threat to peace. (57) 

President John F. Kennedy 

Section IV argued that the drafters of Article 51 did not intend to cut down the customary right of self-defense by limiting its exercise to the occurrence of an "armed attack." Other writers maintain that the drafters intended just that; Professor Michael J. Glennon observes that in 1945, so great was the fear that states would use self-defense as a pretext for aggression that the Article 51 drafters decided to impose a "bright line" test: self-defense would be allowed only in the event of an "armed attack." (58) 

Neither Article 51 nor the rest of the U.N. Charter defines "armed attack." (59) In the view under examination the drafters of Article 51 intended a narrow conception of "armed attack" which included only trans-border attacks by army, navy, or air forces. (60) Prime examples would be the Nazi invasion of Poland in 1939 or the Japanese attack on Pearl Harbor. This mode of aggression was vivid in the experience of the Charter drafters. Confronted with the threat of invasion, Article 51 would allow a target state to mass its forces at the border prepared to meet the invaders. But not until the invaders crossed the frontier would an armed attack have occurred and the target state be allowed to respond with force. (61) 

In contrast, counter-restrictionists refuse to impose a purely technical requirement that an enemy army first set foot across the border. (62) Counter-restrictionists insist that the critical factor is an enemy's intent to imminently attack: the Charter drafters imposed the "armed attack" requirement only as the best index then available for determining imminent hostile intent. (63) 

Still, when the discussion is limited to a conventional attack there is something to be said for the "armed attack" criterion. Faced with a conventional attack waiting may be advisable: postponing the use of force gives diplomacy a chance to defuse tensions and possibly avert conflict. (64) There is less chance that force will be used by mistake. But in the case of a non-conventional attack, a literal adherence to Article 51 may spell national suicide. Whatever the intent of Article 51's drafters, in an age of weapons of mass destruction, a state which waits for an "armed attack" before defending itself may be ensuring its own annihilation. (65) In the case of nuclear missiles or other WMD it is absurd--indeed, lethal--to require a state to first absorb an attack before responding. (66) WMD radically foreshorten response time and can occasion massive destruction in a single stroke. In order to avoid this outcome states need the right to pre-empt the aggressor--to defend themselves before the first blow is struck. (67) A state which does not anticipate the first blow is, in Professor Myres McDougal's memorable phrase, a "sitting duck." (68) Former Secretary of State John Foster Dulles' judgment that the Charter was a "pre-atomic age" document reflects how Article 51's "armed attack" requirement fails to cope with the new technology of mass destruction. (69) 

Some restrictionists attempt to sidestep the need for anticipatory force by declaring that an attack occurs at the moment it is launched. (70) Professor Dinstein takes the view that had the United States attacked the Japanese fleet as it was heading towards Pearl Harbor this use of force would not have been anticipatory. (71) By the same token, if missiles are fired towards the United States, the United States may respond before the missiles hit; this is not anticipatory action. (72) 

It is difficult not to think that in adopting such logic, restrictionists have taken a long step toward becoming counter-restrictionists. The incoherence of the restrictionist position is apparent when we ask: At what point has an armed attack begun? Under the restrictionist reading of Article 51, the right of self-defense is not activated until the exact instant an armed attack has begun. (73) Some commentators have sought to distinguish "armed attack" from "preparations for armed attack." (74) Response to armed attack is self-defense (allowed under Article 51), while force initiated against preparations for armed attack is anticipatory self-defense (prohibited by Article 51). But the line between actual attack and preparations for attack is an artificial one and cannot be drawn in practice. (75) How do we isolate the instant at which preparations end and an armed attack begins? (76) And why should we? If an armed attack "occurs" the instant a missile is launched why not the instant before the firing button is pushed? Or the day before? Or a week? Isn't this a formalistic … 
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