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(from an academic angle)
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The ttle of this aricle, it may seem,
bears testimony to academic presump-
tucusaess: How dare a “man of theory”
offer his opinion on an issue so thorough-
Iy practical? Academics are, as far as
matters of practice are concerned, by
definition 2nd by nature presumptuous.
Practitioners unfortunately have to cope
and bear with this - that is to say if they
want to have their ranks reinforced with
young men and women who have been
taught those things which, as Jean-
Jacques Rousseau put it, “they ought to
forget”. And in the realn of the very
need for human raw materials, the
academic and the practitioner find a
common interest or, should 1 perhaps
say, they have found it at last) This article
is but another attempt - sufficiently
modest, I trust - to exploit this common
interest from a theoretical point of view.

Qualities

To my mind a successful practitioner,
be he an attorney or an advocate, should
possess and display certain qualities,
most of which cannot in toto be acquired
learning. An approprate academic train-
ing may, however, play a vital part in
improving them - that is to say if “by
nature” they are at least latent, It will be
noticed that many of - or even all - the
qualives rmeationed and discussed here,
also befit jurists active in other branches
of the honourable profession, such as
judicial officers (judges and magistrates),
public prosecutors and in mast cases also
legal advisers. In fact I shall, to at least
a certain extent and with certain adapta-
tions, rely on Ferreiral in trying to
explain what integrity, obsectivity, dignity
and power of pudgnrent axe all about — even
though Ferreira refers to them mainly as
precequisites for the judicial officer’s
sound administration of justice. The
“remaimng” Enowiedge and technical skill,
capacity for hard work, respect for the legal
order and legal procedures and sense of equity
should also not be alien to the non-
attorney and non-advocate jurst. First,
then, certain remarks as to the desired
qualities and their “material teachability™.

Integrity

“Integriey” can be described as “up-
right steadfastness’” or “impeccable hon-
esty” — the iumunity against the rempta-
tiop to do something dishonest or
irregular for the sake of personal gain,
With judicial officers integrity includes
inter alia the quality of incorruptibility.

It is sometimes believed that legal
practitioners — being “businessmen”
with a first duty “to make as much money
as possible” — are aliowed to yield to at
least some of the taboos which judicial
officers are obliged to avoid at all cost.
This {(of coursel) patently incorzrect view,
1s also perilous. Legal practitioners are
officers of the court — the very court that
allows them to practise. In consequence
they are and should be measured by the
same stringent criteria which apply to
judicial officers. It is no mere coincidence
that judges are appointed mainly from
the ranks of practitioners. Practitioners
are supposed to be trained servants of a
public legal order.

The ability also to disclose to the court
facts, evidence and legal arpuments
detrimental to one’s client is, for instance,
a quality of integrity. To a practitioner,
this ability is an unavoidable duty.?
“Counsel,” says Eric Morris? (and this
includes the attorney) “‘has a duty to the
court which, subject to hus duty not to
disclose the confidences of his client,
over-rides his obligauons to his client.”

May a practitioner never assist a dis-
hogest client? I think he may - he may
supply him with legal advice a2nd aid
{even scoundrels are entitled to that) bs?
the member of the honourable profession
may not help him or advise him in such
a way that his dishonesty or knavishness
is promoted. lf something dishonest is
required from the practitioner himself,
he should refuse to co-operate and should
even consider withdrawing from che
case. Within these limuts a practiioner
may, for instance, “defend a guilty man™¢
and he even has a duty not to fad his
client if - as appears from evidence
adduced or cross-examination conducted
during the trial — his “‘story™ is shattered.
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What is at stake 1s the maintenance of 2
proper balance between nerer misleading
the court and sever walking out on one’s
client just because a “lack of success”
seems inevitable.

I need not elaborate on the many
temptations to which practitioners 1n the
ordinary course of practice are at times
exposed: Would a rather trivial loan
from my trust account matter all that
much? Am I not enutled to have my
success achieved, reflected in the bill 1
am about to send my client? Why should
I - as an attorney — fully brief counsel as
to the financial means of my client - if
that would mean a reduction of my own
fee?S Why help an opponent by telling
him exactly the whole truth?® Why
should I - for the sake of my “meritori-
ous™ client of course — not offer 2 witness
a few rand or so in order to wipe out his
unpleasant or detrimental memories??
Why not — having the inside knowledge
— pull a quick one on my client . . . for
my bank manager’s sake?

In principle it does not really matter
whether a bribe is R1 000 or 2 bottle of
whisky, 2 new Mercedes or a piece of
biltong. A practitioner’s inner disposi-
tion is decisive. If he displays a talent for
dishonesty in smaler matrers, an old
proverb may prove its truth in a some-
what unfamiliar fashion: One wicked
turn deserves another, the last tending
to outdo the first,

Integrity cannot be taughr. The
academic would, however, be neglecting
hts duty if he were to fail to keep remind-
ing his students that the Iegal profession
1s 2 profession of impeccable integrity,
bearing in mind also that example is
preferable to precept. The evil of cribbing
eg among students should be met with
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severity. The academic is, as a matter of
fact, obliged to come to the aid of the
honourable profession in its attempts to
safeguard its ranks against contamina-
oM.

Objectivity

Objectivity is frequently identified
with fairoess and impartiality. “‘Posses-
sing integrity” inter alia amounts to not
having one’s judgment determined, blur-
red or simply influenced by considerations
of personal gain. Objectivity, on the other
hand, requires that #o frrelevant considera-
tions whatsoever should bear upon one’s
judgment. From judges and magistrates
objectivity — authoritatively embodied in
the precepts awdi ef alteram partem and
nemo iwdex in re sus — is expected and
required and required as a judicial matter
of course —~ hence its name “patural
justice”, If, however, one is convinced
that practitioners, as administrators of
justice, have a cause and not merely the
personal interests of their clients to
further, objectivity is indispensable to
them as well. The best interests of his
client within the authoritatively pez-
missive and prohibitive framework of a
prevailing (public) legal order, is a
practitioner’s first and foremost concern,
Ascertaining what “best interests” of his
client means, invelves a choice between
varigus possibilities: Shall I tell my client
that — in order to remain reasonably
realistic —~ our hopes in this case cannot
even equal that of a snowball or shall I
obediently yield to his lust for litigation ?
Shall I, when presenting his case, “put
my clieat in the box” or rather — for his
own sake - have him exercise his right
to remain silent? How can 1 satisfactorily
reconcile the conflicting interests of {two
or more of) my “best” clients? All these
and similar questons call for answers
which, tn the absence of a healthy
detachment and objectivity, may run a
serious risk of insufficiency and in-
appositeness.

As with integrity, objectivity also tends
1o be an inborn quality. It can, however,
be practised and improved. This is where
the academuc’s responsibility comes in.
He shouid teach his students how to
distinguish facts from emotions. This is
best done by convincing them that “the
tota] absence of preconceptions in the
mind of 2 judge” or a practitioner is but
2 myth: “The human mind, even at
infancy, is no blank piece of paper.””?
The very recognition and consciousness
of the presence of preconceptions in the
human mind immediately calls for their
elimination in cases where they are
irrelevant. Exactly this is what objectivity
is all about. And if, in passing, I may put
‘m a word for my own subject: legal
philosophy or jurisprudence is one of the
best “educational gimmicks” enabling
students to recognize that preconcep-

tions in the human mind do have a
decisive bearing upon a jurist’s view of
the law in general and his interpretation
of concrete situations in which legal
precepts are to be applied or decisions
are to be made.

Io the final analysis we jurists will have
to accepi the fact that where human
beings are concerned, the ideal of total
“mechanical” objectivity can never be
attained. As consolation it may, however,
be said that if complete ob)jectivity were
to be achieved, courts of law for the
settling of disputes and the legal profes-
sion in general would have been re-
dundant. While the legal profession still
exists, let us then, in striving for object-
ivity, be objective by recognizing our
subjectivity, Objectivity with man is no
commensurable state of affairs. It 1s more
of a disposition, a state of mind, depend-
ent upon a knowledge and recognition of
his own predispositions.

Dignity

It is not only considerations of pro-
fessional pride and tradition which re-
quire dignity from the members of the
legal profession. The man in the street
ought to know that those who look after
his legal interests will display deliberate
earnestaess aod will maintain a healthy
judicial alootness in deciding and manag-
ing his affairs. Worthily keeping 2 level
head provides the sewting for the pro-
nouncement of honest and objective
judgments — for justice also manifestly to
be seen to be doae.®

For this highly relevant reason dignity
1s required from legal practitioners. Not
only should they conduct themselves in
a dignified fashion, but they also have a
duty to maintain and promote the dignity
of the court. Contempt of court is a
common law as well as statutory!?
offence and may display itself in various
shapes such as obstreperously shouting
at a witness,!! intentionally or negligent-
1y casting gross reflections on the judicial
abilities of the presiding officer!® and
carelessly phrasing an application for a
judge’s or magistrate’s withdrawal from
a case.1? More difficult to enforce, though
not less worthy of pursuit, is the maip-
tenance of impeccable court manners —
even under the most provocative circum-
stances.

Considerations of professional dignity
also require that practitioners should not
“sell”” their services as if they were
hawker’s wares. Consequently advertis-
ing and touting, the sharing of fees with
non-practitioners and the reflection of
success or failure by the amount of a fee
— to mention only a few obviously un-
worthy practices - are prohibited. The
late R P B Davis | said:*¢

“Bartisters and attorneys are not hucksters
peddling cheir wares or auctioneers selling
them to the highest bidder; for that reason

they are not asliowed to turn themseives into
limnited hability companies, or to tout for
work; they are not zllowed to advertise, and
they may not flch each other's chents, They
are as much part of the court in which they
practise a5 the judges who preside over them.”

TLegal experts — on account of their
very expertise — often enjoy the respect
and trust of the man in the street
Practitioners are required to be worthy
of this respect and trust. Thus, for
example, it 1s improper for an attorney
to write a menacing letter to his debtor
“convincing™ him that his failure to pay
his debts will result in certain fess favour-
able consequences for him and that the
attorney will spare nothing to see to the
factual occurrence of the consequences.ts

Surely it is not too difficult for an
academic to convince his students that
the legal profession is a dignified pro-
fession. First and foremost example will
once again bave to prove its preference
to precept. A legal academic training
members of a dignified profession should
ex necessitate conduct himself in a
dignified fashion. A sound knowledge of
our legal tradition and heritage may,
however, also serve as an educational aid
providing students with an insight into
the worth and dignity of perhaps the
oldest honourable profession known to
Western man.

Power of judgment

A vaccillating, irresolute waverer
should not enter the legal profession.
Apart from the fact that the jurist should
decide or judge matters obyectively, he
should also possess the very skill of
decision-making or judgment which,
though to a certain extent inborn, is also
susceptible to training and improvement.

I am not going to attempt to list
examples of situations in which the
power of judgment is required from a
practitioner. That would be carrying my
academic presumptuousness too far, 1
should, however, hasten to add that
power of judgrnent alone, exercised in
vacua can often ~ especially with a
younger, “exceptionally learned” prac-
tioner - be more of 2 menace than 2 boon.
A pracdtioner should therefore be abie
1o link up his power of judgment with a
sound knowledge of the law and a
sensitive regard for the peculiarities of
each unique concrete situation. The
latter skill is also inter alia a prerequisite
for equitable judgments.

Improving a student’s power of judg-
ment requites 2 good deal of academic
skill from a law teacher, the secret being
that a student should not only nor be
discouraged from using his power of
judgment, but should also be taught how
to judge correctly, carefully and deliber-
ately. “Decide by all means, but festina
lente” should perhaps be the motio in
this regard, The value of teaching
students legal precepts with reference to

De Rebus, September 1981

425



The ideal legal practitioner

practical problems can bardly be over-
emphasized. Lecrures in the form of
seminars, leaving ample opportunity for
students to give their own opinions and
employ their own judgment, can also be
of help. Faulty opinions should not be
rejected outright, but if 2 srudent does
make a mistake, he should be guided in
his reasoniag towards finding the correct
answer himself.

Knowledge and technical
skill

If the well-known dictam of an
English Lord Chancellor that he liked
his judges to be gentemen and if they
also knew 2 lintle law, so much the better,
holds any good and can claim at least
some truth, then — for heaven’s sake —
let at least legal practitioners be legal
experts! I am not goiag to elaborate on
this point at all. Suffice it to say that
perhaps the only justification for acade-
mic presumptucusness may be sought in
the fact that all branches of the profession
are looking for academically trained
members, as their respective admission
requirements amply prove.!®

Capacity for hard work

The legal profession - as we “out-
siders” are able to gather - guarantees 2
sluggard’s failure. Therefore the acade-
mic should help to protect the practising
profession against those with an excep-
tional tzlent for laziness. High demands
should be made of law students in regard
to their capacity for work. Not only
should a law student be able to master
a considerable volume of work, but he
should also be abie to do it in 2 relatively
short tme. To meet this educational
demand, diligent academics are of course
also required.

Respect for legal order

This essential quality for any legal
practitioner, slightly rephrased, also
means ‘‘respect for the path(s) of the
law” or “the pursuit of fegality”. In order
to avoid misunderstanding, this some-
what complicated quality calls for clarify-
ing elaboradon. A case in point 1s
Society of Advocates of South Africa v
Fischer 37 The respondent (F) was 2
senior member of the Johannesburg bar.
While standing trial before a regional
court on three counts alleging certain
contraventions of Act 44 of 1950 (the
Suppression of Communism Act as it was
then named}, F applied for bail. The
fegional magistrate — ostensibly trusting
F - granted the application and F did in
fact thereafter stand his tral up to a stage
when - after certain evidence on behalf
of the state had been adduced - it became
clear that, as an accused, he had a strong
case w meet. He then deliberately
estreated his bail, furnishing his counsel

with two letters in which the reasons for
his conduct were explained, While F was
still at large the Society of Advocates of
South Africa lodged an application with
the Transvaal provincial division for F's
name to be removed from the roll of
advocates. On behalf of F it was con-
tended that his “breach of faith in estreat-
ing his bail is, firstly, conduct not related
to his professiop as an advocate and,
secondly, should not be stigmatised as
dishonourable conduct”.2® De Wet JP,
dismissing both contentions, granted the
application, serting forth the following
TWO reasons:

(1) F had relied on his status as senior
counsel in order to induce the magistrate
to grant his application for bail, His
breach of confidence set a bad example
t0 nop-lawyers — to members of the
public at large — who wete also expected
to respect and obey the orders of a court
of law,1?

(i) F had been guilty of subversive
conduct and - according to his own
letters — he intended to persevere with it.
For this very reason he was an unfit
member of a professiun which requires
that the administration of justice be
furthered. Referring to Jucorporated Law
Society, Transvaal v Mandela®® in which it
was held that an attorney’s contravention
of the provisions of Act 44 of 1950 had
no bearing upon his status or fitness as a
practitioner, the judge-president remark-
«d inter alia:??

. .. [TThe Court appears to have overlooked
the fact that it is the duty of an atrorney to
further the administration of jusdce w1 accord-
ance with the laws of the country and not to
frustrate it” (my italics).

it is respectfully submitted that, in so
far as F’s very act of sstreating his bail
amounted to a striking disrespect for the
legal order and legal procedures, the
application was correctly granted. The
matter is, however, not quite so simple
and the political strings attached to
Fisher’s case rendered the relevant issues
somewhat contentious. Many of the cases
in which a practitioner’s disregard for
legaliry had been an issue were politically
tainted.??

The problem of polideal convictions
and actions reflecting on a practitioner’s
fitness to temain in office cannot be fully
discussed. Suffice it to say that a deviation
from current or ‘“‘passable” political
views, convictions or “motes”” should
not in itself constitute a treason for a
dissentient’s name to be removed from
the roll, That, on the other hand, a
chaos-instigating anarchist or inciter is
no fit and proper legal practitioner, was
confirmed by Galgut | who said in Ex

Parte Carsim:*3

“It is the dury of all legal pracitioners . . . not
to incite persons 1o commit breaches of the
iaw and I go further and say thart ic is also
their duty to administer and to furcher the
administration of justice.”

Legal practdtioners ought not to be
pale or colourless legal bureaucrats,
frivolously succumbing to legal precepts
merely because they prevaill A legal
order, right down to its most minute
compaonent should, in order to justify its
very existence, be aimed at the preserva-
tion and furtherance of those conditions
necessary to provide for the security and
well-being of citizens. Should 2 legal
order fail this test, legal practtioners as
servants of law and justice are (@ matura
ipsins rei) called upon to protest in the
positive sense of pro ¢ stare, that is,
themselves to speak in favour of a legal
order and adjustments or alterations to
the status quo which would enbance
those objectives tantamount to justice as
legality.

Law societies

Orderly protest is ordered. The safest
and most desirable course of protesting
is, therefore, first to employ and exhaust
existing means or “‘channels” for lodging
one’s objections. Law societies and bar
councils are eg suitable institutions pro- -
viding the necessary channels for positive
or orderly protest. Sections 58() and (to
a lesser extent) (k) of the Attorneys Act
53 of 1979 list two objects of the various
law societies which readily befit practi-
toners’ duty 10 speak their minds
regarding law reforms:

“The objects of a society shall be ., . . 10
initiate and promote teforms and improve-
ments in any branch of the law, the adrminis-
tration of justice, the practice of the law and
in draft legisfation™ (s EB('))) and “to represent
in genem the views of the profession”
(s 58(k)).

Object

While it is aiso the object of law
societies and, presumably, bar councils
“to maintain and enhance the prestige,
status and dignity of the profession”
(s 58(a)}, it is respectfully submitted chat
a professional society should not, neither
by off-handedly approving of nor by
vehemently opposing specific political
groupings, involve itself in the atrocities
of party politics where often persons and
personalities rather than the very cause
of law and justice are at stake. On the
other hand practitioners are antomatically
involved in politics in its broader con-
text, politics in this sense being 2 corpus
of coberene activities directed towards
the rezlization, maintenance and promo-
don of a legal order in the state, accord-
ing to certain directives {or policies).

A student who knows about the im-
portance, the meaping, the origin, the
nature and the objects of a legal order, is
ready to fulfil his function as a non-
anatchistic, non-bureaucratic legal practi-
tioner with a due regard to and with due
respect for legality in general and a given
legal order in particular, It is in this
context that a sound knowledge of
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jugispradence linked with 2 moderate
sensitivity to political theory may bear
the desired fruits. Apart from that, a law-
teacher should not merely equip his
students with a knowledge of the bare,
preceptive mules and technicalities of his
subject. Each and every legal precept
should be cridcally and reflectively con-
textualized with reference to its being an
essential component of a legal order
2iming at the promotion of justice. In the
finzl analysis, law students should be
convinced that

(2) legality, for the sake of justice,
ought to pay; and

(b) that not being the case, that orderly
channels for changing the status quo do
exist and should fiest be exhausted.

Sense of equity

Equity is often, rather inaptly, identi-
fied with justice. The ancient Greek
philosopher, Aristotle, described equity
as “a rectification of law in so far as law
is defective on account of its universal-
ity”.** Equity may therefore be defined
as the capacity to relate the objectives of
2 Ieﬁa.l ordey as ag order of justice via the
application of its normative precepts, to
the peculiarities of each unique, concrete
situation. Equity allows for exceptions
in order to accommodate “hard cases”
without frustrating the objectives of 2
justice promoting legal order. The old
saying that “hard cases make bad law"”
should not be understood in an absolute
sense. The noton of summum ius, summa
fmiuria ca2n also, as experienced jurists
ought o know, claim at least an equal
amount of truth,

A healthy sense of equity which legal
practitioners as counsellors of legal sub-
Jects with concrete legal problems in
life’s concrete situations ought to display,

can in principle be culdvated in law
students as well. When teaching any faw
subject, continuous reference to concrete
problems should be made. Never should
the belief that the application of 2 legal
precept to a legal problem is “all that
simple” be nurtured, “Every legal pre-
cept may have its ezceptions when
applied to concrete problems” should
become z law-teaching rule . . . without
exceptions|

Conclusion

T bave listed only eight qualities which,
t0 my mind,  legal praciinoner ought to
display. Experienced practitioners caa
comfortably add to this list. The point
that to my mind, however, ought to be
stressed, 1s that these qualities can a#
least in principle be taught to or, rather,
cultivated in law students 2s practitioners
in-the-making.

The institution of university courses
in “professional ethics™ or “professional
conduct” may without subtracting from
the force of all the foregoing azguments
prove to be a boon to the training of
students who are ready to accept and
deal withrthe challenges of the profession,
especially if such 2 venture can attest to
a close co-operaton between academics
and practitioners. Teaching such a course
would, to mention but one advantage,
provide an opportunity to systematize
and reflect on the conditions for and
qualities of being a practitioner in keep-
ing with the strict requirements of an
honourable profession. In the end jurists
are not primarily serving the interests of
a profession or of the academics but of
a legal order sufficiendy vouching or
providing for the well-being of citizens
with a status worthy of protection, It is
beyond any question whatsoever that in

order to achieve this common end, pre-
sumptuous 2cademics and all too busy
practitioners should co-operate!
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