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CASE SUMMARIES BUNDLE

NB: These case summaries are a collective effort meant to aid you in your studies . They will only summarise the main points of the case , the rest of which it is presumed you have read. Reliance on these notes is completely at your risk


TOPIC ONE : PROPERTY , SOCIETY AND THE LAW


Summary of the Article by Thomas Coggin and Marius Pieterse “ Rights and the City: An exploration of the Relationship between Socio-Economic Rights and the City” Urban Forum(22 September 2011) pp1-22
Rights And the City
Due to spatial underdevelopment in South Africa, as well as the unequal development our country has experienced in the past, the provision of services and amenities have been concentrated near cities, neglecting the needs of people in rural areas. Because of this, urbanisation is occurring on such a large scale, that the resources of the cities are being placed under strain due to heavy usage and the large migration of the population to them. 
The South African constitution promises the population access to basic services such as housing and water. Poorer people who are migrating to the cities are not getting access to these services, and the capacity of the cities to provide these services to the poor are overstretched. Because they are being denied access to basic services, we could see what Coggin calls the “Legalisation of the problem,” where marginalised people are using legal avenues to try and claim access to these services as their rights under the Constitution. 
City planners also have to face the challenges of elites moving to suburbs to escape what they see as the “decay and crime” brought about by these new immigrants. Conversely, in other cities the elite practice the concept of developing the inner city through grand building projects and maintaining services, but then keep the marginalised immigrants out through security barriers or intimidation. An example is Johannesburg, where the “red ants” are removing vulnerable and marginalised people from buildings in the city so as to modify the buildings and market Johannesburg as a world-class, African city. The marginalised then are overcrowded into areas that are not adequately provided with services, and which the city tries its best not to reveal as part of its make-up. Because of this, the marginalised are now trying to use constitutional methods to at least force the city to provide them with services and dignity. The marginalised claim their rights as South African citizens. 
We shall now look at various legal decisions and aspects of the law that now plays a role in this process, legal decisions that have unwittingly helped or hindered people’s right to the city. 
The right to the city is a battle between collectives of inhabitants, the elite who do not welcome the marginalised, and the marginalised who are struggling for their dignity and rights.          
Claims of habitation: Previously during apartheid, persons from townships were not allowed to inhabit city areas, especially the inner cities. When apartheid ended, many people moved to the city and started inhabiting disused buildings, spaces etc. These people did not have the legal right to do so however, i.e they were not legally the owners of these properties. They are now using our legal system and the argument of prescription and access to the city to establish their legal rights to these premises. Even if prescription has not been reached, there is a legal battle between the inhabitants of spaces versus the owners of these spaces, capitalist interests and local governments who would rather have these spaces used for what they call “city regeneration.” 
Two cases were highlighted by Coggin: City of Johannesburg v Rand Properties, and Occupiers of 51 Olivia Road Berea v City of Johannesburg. 
In these cases, the City tried to evict inhabitants of old, dilapidated buildings in order to regenerate these buildings and turn them into housing schemes. The presence and livelihoods of the current inhabitants therefore were being ignored. The city argued that the current illegal inhabitants of the buildings were the cause of the decay, crime and uncleanliness in the inner city. The city started using the “red ants” eviction force to evict the illegal inhabitants from these buildings, and this was challenged in court. In the Rand Properties case, the SCA ruled that the city could evict the inhabitants, but that the city should provide them with alternative accommodation. Coggin criticises this decision, because, when the court stipulated that alternative accommodation should be made available, it held that the city was not obliged to accommodate the inhabitants within the same area, the inhabitants’ right to housing had to be met, but the inhabitants did not have the right to choose the location of the housing. For Coggin, this provision did not take factors such as ability to have an economic livelihood into account. 
Fortunately, in the appeal to the Constitutional Court, as part of the Berea case, the judges ruled that economic factors and community life should be taken into account. By not looking at the inhabitants’ economic factors, the decision was infringing the preamble of the Constitution, in that it did not take into account that the citizens needed to be able to achieve their potential as much as possible. 
Also, to comply with the spirit of the Constitution, city municipalities must first embark upon a process of meaningful engagement and negotiating in good faith when   with inhabitants. 
The Olivia Road judgement is to be welcomed, as it shows that our courts are willing to take marginalised peoples’ rights into account as a counterweight to the rights of owners of buildings. 
Coggin does stress though that other factors should be looked at by the court to ensure a better life for marginalised inhabitants, such as sanitation provision and the ability to help the marginalised take part more in recreation and enjoyment of city facilities.                   
Coggin argues that the concept of the Right to the City as formulated at the World Social Forum by the World Charter should be incorporated into South African law. The difference between the rights granted in the Constitution and those granted in the Rights to the City is that the Right to the City argues that the city’s resources be shared more equitably between rich and poor people, and that sustainability should be practiced. Currently, the rich and elites in our cities monopolise the majority of the resources. The marginalised should have the right to decent work, telecommunications, housing and health services, etc. Most of these rights are agreed to by the Constitution especially in Sections 26 and 27, but the Constitution’s framework does not make provision for a more equitable redistribution of resources, which the World Charter does. The Constitution also does not mention other valuable rights such as sanitation and telecommunications, which are vital for those living in cities.  
What Coggin argues we should rather have and see the city as is a “melting pot” where all South Africans assimilate and live together, with the Constitution as our fundamental basis for law, and respect, tolerance and regard for one another, with no gated communities or exclusion zones. Our cities should be radically transformed. 

CITY OF JOHANNESBURG V BLUE MOONLIGHT PROPERTIES [2011]
This case dealt with 86 occupiers who were poor and unlawfully occupied a property called “Saratoga Avenue” in Berea in the City of Johannesburg (property). The property comprises old and dilapidated commercial premises with office space, a factory building and garages. The case deals with the rights of the owner of the property, Blue Moonlight Properties 39 (Pty) Ltd (Blue Moonlight) to evict the occupiers juxtaposed with the obligation of the City of Johannesburg Metropolitan Municipality (City) to provide housing for the Occupiers if they are evicted. Ultimately what had to be decided whether the eviction of the Occupiers would be just and equitable.
Blue Moonlight posted a notice to vacate the property and also purported to cancel any lease that may have existed.Blue Moonlight commenced eviction proceedings in the High Court under the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act(PIE). The Occupiers opposed the eviction on the basis that they would be rendered homeless. They applied to join the City to the proceedings by reason of its constitutional and statutory duties in relation to housing. The City did not oppose and was joined by an order of the High Court dated 23 October 2007.
[bookmark: sdfootnote37anc](par 33-38 of the case as prescribed by the outline)PIE was adopted with the manifest objective of overcoming past abuses like the displacement and relocation of people. It acknowledges their quest for homes, while recognising that no one may be deprived arbitrarily of property. The preamble quotes sections 25(1) and 26(3) of the Constitution.In PE Municipality it was stated that the court is required “to balance out and reconcile the opposed claims in as just a manner as possible, taking account of all of the interests involved and the specific factors relevant in each particular case.”37
[bookmark: _Ref304546489][bookmark: sdfootnote38anc] Unlawful occupation results in a deprivation of property under section 25(1). Deprivation might however pass constitutional muster by virtue of being mandated by law of general application and if not arbitrary.38Therefore PIE allows for eviction of unlawful occupiers only when it is just and equitable.
This Court has also recognised the concept of ubuntu as underlying the Constitution and PIE and that it is relevant to their interpretation. In PE Municipality it was stated:
“Thus, PIE expressly requires the court to infuse elements of grace and compassion into the formal structures of the law. It is called upon to balance competing interests in a principled way and to promote the constitutional vision of a caring society based on good neighbourliness and shared concern. The Constitution and PIE confirm that we are not islands unto ourselves. The spirit of ubuntu, part of the deep cultural heritage of the majority of the population, suffuses the whole constitutional order. It combines individual rights with a communitarian philosophy. It is a unifying motif of the Bill of Rights, which is nothing if not a structured, institutionalised and operational declaration in our evolving new society of the need for human interdependence, respect and concern.”

FIRST NATIONAL BANK V COMMISSIONER SARS 2002-PARAS 51-56 ONLY
[bookmark: fnB86][bookmark: fnB87]The meaning of property in section 25 as applied to the present case
[51] For purposes of the High Court judgment Conradie J did not find it necessary to decide whether what was taken from FNB under section 114 of the Act amounted to “property” for purposes of section 25 but assumed, without deciding, that it did. At this stage of our constitutional jurisprudence it is, for the reasons given above, practically impossible to furnish – and judicially unwise to attempt – a comprehensive definition of property for purposes of section 25. Such difficulties do not, however, arise in the present case. Here it is sufficient to hold that ownership of a corporeal movable must – as must ownership of land – lie at the heart of our constitutional concept of property, both as regards the nature of the right involved as well as the object of the right and must therefore, in principle, enjoy the protection of section 25.8[6]

[52] When considering the purpose and content of the property clause it is necessary, as Van der Walt (1997)8[7] puts it – 
[bookmark: fnB88]“ . . . to move away from a static, typically private-law conceptualist view of the constitution as a guarantee of the status quo to a dynamic, typically public-law view of the constitution as an instrument for social change and transformation under the auspices [and I would add ‘and control’] of entrenched constitutional values.”8[8]
[bookmark: fnB89][bookmark: fnB90]
That property should also serve the public good is an idea by no means foreign to pre-constitutional property concepts.8[9]

[53] It was however contended on behalf of the respondents that FNB’s ownership in the vehicles was “nothing more” than “a contractual device which reserves ‘ownership’ of the vehicles in question [to FNB]” which “together with a range of other clauses in the relevant contracts, are designed to protect the Bank” and that the Constitution did not seek to protect “the reservation of ownership rights in leased goods by financial institutions”. We were pressed in argument with the following passage from the judgment of the European Court of Human Rights in the Gasus case:9[0]
“Whatever the nature of retention of title compared with ‘true’ or ‘ordinary’ property rights – a question on which the Court discerns no common ground among the Contracting States – it is apparent that whoever sells goods subject to retention of title is not interested so much in maintaining the link of ownership with the goods themselves as in receiving the purchase price.”

The essence of the submission is that the constitutional concept of property is dependent on the use made of the property by the rights holder – since FNB does not use the vehicles for driving, it cannot claim constitutional protection under section 25.

[54] This submission cannot be sustained. The fact that an owner of a corporeal movable makes no, or limited use of the object in question, is irrelevant to the categorisation of the object as constitutional property. It may be relevant to deciding whether a deprivation thereof is arbitrary and, if it is, whether such deprivation is justified under section 36 of the Constitution. We are here dealing only with corporeal movables and it is unnecessary to go any wider.

[55] The argument moreover incorrectly conflates the legal right and the commercial interest that FNB has in the vehicles in question. At the time when FNB concluded the relevant contracts it was the owner of all the vehicles. The “reservation of ownership” is not what the inquiry should focus on. This is no more than the description of the effect of a contractual term in the agreement. The fact that the agreements contemplate a stage when FNB might cease to be owner cannot affect the characterisation of its right of ownership for as long as it remains owner. Instead, it is FNB’s ownership of the vehicle, and nothing else, that entitles it to treat the vehicle as an execution object in the event of its debtor defaulting under the agreement in question, or affords it a special advantage in insolvency. This is the essence of why a lease of moveables is viable; there is no need for further security since the ownership of the asset leased provides adequate security.

[56] Neither the subjective interest of the owner in the thing owned, nor the economic value of the right of ownership, having regard to the other terms of the agreement, can determine the characterisation of the right. It does not matter that the owner would rather have the purchase price than the vehicle, nor that the economic value of the right of ownership might be small when the contract term draws to an end. A speculator has no less a right of ownership in goods purchased exclusively for resale merely because she has no subjective interest in them but sees them only as objects that will produce money on resale. I accordingly conclude that the right of ownership that FNB has in the vehicles in question constitutes property for purposes of section 25.







TOPIC TWO:THE CONSTITUTIONAL PROTECTION OF PROPERTY

HARKSEN V LANE 1998
In this case the constitutionality of certain provisions of the Insolvency Act 24 of 1936 was before the courts as a result of the sequestration of the estate of Mr Harksen who was at that time married out of community of property to Mrs Harksen. Mrs Harksen’s assertion was that section 21(1) of the Act constituted an expropriation of the property of the solvent spouse without any provision for compensation as required by section 25. The starting point of the argument is that the vesting constitutes a transfer of ownership of the rights in the property of the solvent spouse to the Master and, on appointment, to the trustee. The case is clear authority for the difference between deprivations and expropriations. An expropriation occurs when the state takes property for a public purpose against the payment of compensation It is a form of deprivation and one should be compensated for it.It is permanent and evasive while the compensation must be just , equitable and fair in line with market value etc . A deprivation is however , temporary and requires no compensation. In the case it was decided that s 21 did not amount to an expropriation because it merely froze her assets in a temporary manner that could be rectified at a later stage


FIRST NATIONAL BANK OF SA T/A WESBANK V COMMISSIONER , SOUTH AFRICAN REVENUE SERVICES
This was the first case where s 25 of the Constitution was dealt with in detail and thus is an important case for the discussion on Constitutional Property. In this case , FNB allowed SARS to seize and sell goods in the possession of a debtor to recover the debt without judicial oversight by merely being placed in its possession regardless of whether or not it belonged to the debtor. FNB owned two cars that were leased to two companies and it sold another car to one company. The car remained property of FNB until all installments were paid . SARS detained and established a lien over vehicles owned by one the companies in order to obtain security for R3.2M. The  vehicles belonged to FNB  yet FNB was not in arrears with SARS , the company was. FNB was thus not able to use its property and the case before the court was whether or not it is permissible in light of s 25 to seize a 3rd party’s property as security for the debt of another .FNB thus contended that this amounted to a deprivation which was arbitrary in nature. The court stated that the distinction between expropriations and deprivations was not clear cut and will be decided on a case by case basis with regard to the facts 

Amongst other things , the court held that like every other right , there is no unfettered right to property and that expropriations are a specialized form of deprivations. A deprivation must not be arbitrary and must be done through a law of general application. The nature of the general application was not at all in dispute in the facts.

What was slightly problematic was what qualifies as non arbitrary deprivation and the court gave various guidelines that have now become the test for arbitrariness. 
1. Must be in line with general constitutional principles and not at variance with values etc
2. Depends on the facts 
3. What is the relationship between the means and ends . In other words , what is the purpose
4. Look at the nature of the property and compare it with the extent of deprivation
5. Look at the reasoning , is there sufficient reason to warrant deprivation


MKONTWANA V NELSON MANDELA METROPOLITAN MUNICIPALITY 2003;BISSET V BUFFALO CITY MUNICIPALITY;TRANSFER RIGHTS ACTION CAMPAIGN V MEC FOR LOCAL GOVERNMENT AND HOUSING , GAUTENG 2005

The argument in both cases was heard at the same hearing because of the coincidence between the issues which arose for decision. Central to both cases was the interpretation and constitutionality of s 118(1) of the Local Government: Municipal Systems Act 32 of 2000 .

Broadly the issue was whether the relevant municipalities could decline to issue clearance certificates and thus prevent the transfer of property until payment for outstanding municipal services was received. 
This attack upon the section 118(1) of the Act is based upon s 25(1) of the Constitution which provides:
"No one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property".

Here the court found that, based on the reasoning set out in First National Bank of South Africa Limited t/a Wesbank v Commissioner of the South African Revenue Services & Another; First National Bank of South Africa Limited t/a Wesbank v Minister of Finance 2002 (7) BCLR 702 (CC), and applied in Geyser and Another v Mzunduzi Municipality and Others 2003(3) BCLR 235 (N), s 118(1) is a deprivation of property as envisaged by s 25(1) of the Constitution, authorising as it does a restraint upon one of the entitlements of ownership which constitute an interference with the use, enjoyment and exploitation of property. 

In light of the finding above, the court then considered whether the deprivation could be arbitrary. Here recourse was made to the FNB case. This case concerned a statutory lien over property subjected to customs duties, in which the Commissioner for the South African Revenue Services has the power to hold and sell such property in execution of a customs debtor's obligations.

Factors looked at included:
· the means employed to deprive and the ends sought;
· the complexity of the relationships;
· relationship between the purposed of the deprivation and nature of the property;
· generally if the right being deprived of is ownership and all its incidents then the purpose must be more compelling; and
· a degree of proportionality must be observed;

Using this criteria the court had no difficulty in concluding that a deprivation of property could amount to a deprivation as envisaged by s 25(1) of the Constitution, otherwise it would be possible to deprive someone of their property where:

· the person had no connection with the transaction giving rise to the debt,
· the property has no connection with the debt, and
· the person has not placed the debtor or transacted with him under circumstances which would have induced the creditor to act to his detriment in relation to the incurring of the customs debt.

Private property rights have to be protected against government action. A property owner who is not a consumer must not be burdened with the obligation to recover municipal debts.
· It is the responsibility of the municipality to adopt, maintain and implement credit control and debt collection policies, procedures and mechanisms such as rendering accounts, direct recovery from employers and the right to disconnect, stop or restrict the provision of services. A municipality therefore has a fiduciary relationship with its ratepayers and this function must be discharged even if it has difficulty in doing so.
· The powers are more than adequate then so there should be no reason to have recourse to s 118(1) to recover debts.

So central to this case is procedural fairness and sufficient reason .
This logic when applied to the case at hand provides more than enough of a foundation to conclude that s 118(1) of the Act amounts to an arbitrary deprivation of an owner's rights as envisaged by s 25(1) of the Constitution. 

REFLECT ALL AND OTHERS V MEC PUBLIC TRANSPORT ROADS AND WORD, GAUTENG PROVINCIAL GOVERNMENT
This case concerns the  constitutional validity of section 10(1) and (3) of the Infrastructure Act 2001 and the corresponding Notices 2625 and 2626, pertaining to the planning of provincial roads. The primary issue is whether the impugned legislation arbitrarily deprives owners of their property contrary to section 25(1) of the Constitution.

The impugned provisions allow the provincial authorities to subject route determinations and preliminary designs of provincial roads, which have been approved under the previous regulatory scheme, to the regulatory measures under the Act. 
The applicants are landowners in the Gauteng Province. Portions of their properties are affected by the road network because such portions fall within the "road" or "rail reserve" of the road network which constitutes the full width of a road intended to be used for traffic. The landowners applied to the South Gauteng High Court, Johannesburg, complaining that the impugned provisions arbitrarily deprive owners of their land in violation of section 25(1) of the Constitution; amount to expropriation without just and equitable compensation; fail to facilitate co-operative governance; and that the conduct of the MEC contemplated in the impugned provisions constitutes unjust administrative action. 
The court stressed that though the protection of the right to property is a fundamental human right, property rights in our new constitutional democracy are not absolute; they are determined and afforded by law and can be limited in light of a greater public interest. The long-term planning of a strategic road network is for the benefit of the public but inadequate transport system could stifle economic growth and lead to expensive re-routing especially if planning is done piecemeal and in build-up areas. Furthermore, the court found that the expenses incurred by the province in relation to determinations and designs prior to the Act were based on fundamentally sound planning policy. A mass review of the designs at the instance of the state would, in her view, both cripple the state financially and be extremely burdensome to implement.

The court held that whilst both provisions do deprive the landowners of portions of their land that fall within the road reserve, neither deprivation was arbitrary. In making provision for a mechanism that enables affected landowners to apply the MEC for an amendment of routes and designs, the court found that the Act strikes a balance between the province's legitimate interests in protecting the hypothetical road network which is for the public good on the one hand, while ensuring that the interests of landowners are protected on the other. Thus it was concluded that neither of the impugned provisions is either procedurally or substantively arbitrary.

In rejecting the contention that section 10(3) amounts to expropriation without just and equitable compensation, Nkabinde J held that the provincial government has not acquired any rights in the affected land. 
O'Regan J, with whom Cameron J and Van der Westhuizen J concurred, dissented on the narrow issue whether section 10(3) of the Act is inconsistent with the Constitution. She found that the effect of section 10(3) in indefinitely restricting the rights of landowners whose land falls within the preliminary design of a road reserve is disproportionate: The restriction on rights may continue despite the fact that the province has decided never to build the roads in question. In such a case, there is little public purpose achieved by the restriction. She concluded that this disproportionate effect could be removed were the legislation to provide for a periodic public review of preliminary designs. The order she would have proposed would have been to declare section 10(3) invalid for this reason but to suspend the order of invalidity for eighteen months to give the Gauteng legislature time to amend the legislation by introducing a process of periodic review
TOPIC THREE : CUSTOMARY LAND LAW


Alexcor Ltd and Another v Richtersveld  Community and Others 2004
Richtersveld community is a large indigenous community in South Africa which was excluded, in the 1920s, as diamonds were discovered. After 1996, the community brought a claim for the land to be restored to them. Important to note that they had to have had rights to the land at the time of their removal from the land for them to claim.It was this point that was dismissed by Alexcor , which was a mining company . They instead argued that the rights of the community were extinguished before the British annexation of the area in 1847.
The Community argued that their indigenous rights survived the annexation through the common law doctrine of aboriginal title. Aboriginal titles implies and entails that customary or indigenous customs and laws will survive colonial annexation but may be extinguished by an act of expropriation and sale which did not happen in the facts and is thus immaterial .The initial judgment issued by the Land Claims Court favoured  Alexcor and its justification was that Britain would not have recognised the community’s ancestors’ practices as a legitimate legal system and thus  aboriginal title would not have even come into question.It also said that the community’s rights  were extinguished by annexation in 1847 and because it was dispossessed before 14 June 1913, it did not qualify for restitution. After successful application by the Community to the SCA ,Alexcor appealed to the CC where the CC applied the doctrine of aboriginal title. It also set out important considerations and principles that have now become sacrosanct in the area of customary land law. Chief amongst these considerations is that land prior to annexation must be determined according to indigenous law – not the  commonlaw. Customary law must now be seen as a law much like the common law but subject only to the Constitution(refer to s 211 of the Constitution)
The court also pointed out that determining the content of indigenous land title is a complex process that encompasses  the study of the history of the community ,its usage of the land and even values . bear in mind that in customary law ,there is no ownership , only rights of use which could be paid for as lease or freely given.
The court reached its conclusion on the basis that the evidence of mining activities before the annexation was prima facie proof that indigenous rights had survived annexation and the community was deprived of its land sometime in the 1920s and were entitled to apply for restitution.






























TOPIC FOUR -THE COMMON LAW :THE NATURE OF REAL RIGHTS


HOLLINS V REGISTRAR OF DEEDS 1904

The leading principles from this case are that mere intention does not convert the nature of a right which is inherently personal and make it into a real right . It also states that the registration of a condition does not give rise to a real right but instead the condition itself must satisfy the two legged test for a real right ( subtraction from dominium and intention to bind successors in title)

EX PARTE GELDENHUYS 1926 OPD
In a mutual will , a husband and wife left a piece of land to their children in undivided shares .The will determined that the surviving spouse should , upon the oldest child reaching majority , cause the land to be divided ,amongst the children in equal portions by drawing of lots. The child who draws the portion upon which the homestead is built should compensate the other children by paying an amount of money to each of them. The Registrar of Deeds refused to register the conditions by the will arguing that they were not concerned with real rights in the land . The problem arose in that the Deeds Registries Act of 1937 stated that only real rights in land may be registered hence why the Registrar refused to register the rights above because they appear on face value to be creditor’s rights. The court stated that one must look at the obligation created by the right in question and then determine the effect and intention of the obligations. If the obligation is a burden on the land , it is said to be a real right (by subtracting from the dominium ) and may be registered. Subsequent owners are therefore bound by the obligation. If the burden Is placed on a specific person in their personal capacity then it is a creditor’s right or a personal right and it may not be registered. The first obligations , namely to exercise their right of subdivision were meant to diminish the co-owner’s normal right of subdivision at a certain time( when the oldest child reaches majority) etc and therefore is a burden on the land , a subtraction from the dominium . This means this was a real right and had to be registered concerning the time and manner of subdivision.
The second obligations placed on the child who draws the portion with the house , places a burden on one child only and thus does not subtract from the dominium . It is a personal right and may not be registered. However the court decided that this was so closely connected to the first obligation that the court ordered them to be registered together for convenience, without thereby affecting  the personal nature of the creditor’s right in any way. The right of the other children to demand money is a creditor’s right and is registered by way of an exception without changing the nature of the right 
If the obligation is a burden upon the land, a subtraction from the dominium, the corresponding real right is registerable. If it’s merely an obligation upon a person, it is a personal right and it cannot be registered. 

LORENTZ V MELLE 1978

Two parties bought a farm together as co-owners .Before doing so, they concluded a contract to the effect that they would subdivide the farm into three portions and then transfer ownership of one portionto each of them while remaining co-owners of the third portion. They further agreed that should one of them establish a township on his separate portion , the other party would acquire a right to one half of the profits from selling the stands in the township .These conditions were embodied in a notarial deed and registered together with the title deed of the farm with the intention of establishing them as a burden against that title. Eventually , the farm was subdivided into several smaller portions and the parties in this case are the owners of such portion. One of the parties claims that the conditions , that are still registered against the title deed of each portion , create creditor’s rights and not real rights and that they were registered by mistake.In an earlier decision , an order to this effect was granted and the other party appealed. The legal question is thus whether the obligation to pay the sum of money ( which was already registered ) creates a real right or a creditor’s right. The court held that the obligation to pay money was a subtraction from dominium and there was intention to create such a subtraction but the obligation did not affect the owner’s right to the use of the land in the physical sense .It is this last requirement (that was absent in Geldenhuys) that substantially amends the subtraction test.

PEARLY BEACH TRUST V REGISTRAR OF DEEDS 1990
A condition in a deed of sale of land provided that a certain third party would be entitled to receive from the purchaser and his successors , one third of the consideration(money) received if the property should be expropriated or if mining rights should be granted over the land. The registrar of deeds refused to register the condition arguing that it creates a creditor’s right and not a real right. The court rejected the Lorentz approach and chose to stick to the traditional formulation of the subtraction from dominium test without the element of physical restriction. The court held that the condition to pay a sum of money, placed a burden upon the owner’s right to dispose of the property and enjoy the fruits of such disposal and that the burden rested upon the land and not just any specific person which made it a real right which should be registered.

CAPE EXPLOSIVE WORKS V DENEL 2001
This is an appeal against a judgment in the Transvaal Provincial Division and the main issue to be decided in this appeal was whether certain conditions registered in a title deed s but erroneously omitted from subsequent title deeds are binding on the present owner of the property
The court set out the test that must be used to determine real rights which is that the intentions of the person who creates a real right must be to bind himself and any successors in title and the nature of the right must be such that the registration of it results in a subtraction from dominium.




TOPIC FIVE :OWNERSHIP

bd
GIEN V GIEN 1979
The respondent created a device which was made to scare baboons from both his farm and store by producing loud cracking noises at regular intervals. This noise was so loud that it disturbed his neighbours at night and even after being advised of this, he refused to reduce the noise or alternatively, switch off the device. The applicant thus applied for an interdict to restrain his neighbour from doing this.
The court held that the starting point for neighbour law disputes is that it is always decided on a case by case basis and as a general rule, the latin maxim sic utere tuout alienum non laedas (land must be used in such a way that another person is not prejudiced or burdened) must be seen through the lens of tolerance (a neighbour is reasonably expected to tolerate a reasonable nuisance from his neighbour ). It is when this nuisance exceeds reasonableness that the courts step in. You must ask :
1. Is the nuisance reasonable
2. Is there an intention to cause harm or discomfort
3. Is the nuisance in any way normal or abnormal
4. Is the nuisance harmful to those around


OBLOWITZ V OBLOWITZ 1953
[bookmark: _GoBack]This case makes the distinction between a contract and partnership agreement which regulates entitlements in a free co-ownership and bound common ownership respectively. The court stated that a co-ownership is not necessarily created by contract while the basis of a partnership is always a contract. It held that a co-ownership does not necessarily include a community of profit and loss while that is always the case with partnerships. A co-owner can divide his undivided co-ownership share without the permission of his co-owner(s) while a partner may not. One co-owner is not automatically the representative of another co-owner while partners are. It also held that co-ownership does not have a basic profit motive while partnerships do. 

PRETORIUS V NEDFT AND GLAS
In this case , there was a co-ownership of a farm in undivided shares. Glas was the registered owner of the other half in undivided share. Pretorius has usufuctuary right over an undivided half of the farm. Nefdt was an owner of a neighbouring farm.There was an application for an interdict by Pretorius to restrain Glas from using the road for purposes of transporting lime and to interdict Nefdt from using the roads at all. The majority judgement held that there was a clear infringement of the Pretorius’ usufuctuary right and the interdict was granted against Nefdt and the interdict against Glas was not granted as it was not reasonable. The case’s thrust was on the reasonableness criteria as a requirement between co-owners.













TOPIC SIX : ACQUISITION AND EXTINCTION OF OWNERSHIP


MCDONALD V RADIN

J purchased land from the Respondents with a monthly payment plan and a clause in the sale that permitted the respondents to repossess the land and any improvements upon it if J defaulted. After-which J purchased a 12 ton refrigeration device from the Appellants. Again payable on monthly deposit with a clause enabling the Appellant to repossess his property if J defaulted on payments. J in fact defaulted on both payments. When A arrived to repossess his fridge. R argued that it was an improvement on the land, and thus annexed to it. (Although heavy and cumbersome, the Fridge had been installed such that it could be dismantled without damages to the land) 
Court a quo 
High court held that because J intended to purchase and pay for the fridge, the same with the land. He put it there "ut ibi sit perputuo" The plant must therefore be considered a fixture and accedes to the land. 
On Appeal, the Appellate Division :

Majority Judgment
Held that the question of whether an originally movable article becomes immovable through annexation by human agency is one to be determined on the facts. Three elements to guide you are the 
1. Nature of the particular Article 
2. Degree and Manner of the Annexation 
3. Intention of the Annexor 

Held state of mind throughout of the annexor was such that dominium in the fridge didn't pass from A to J and therefore they never intended at any point for it to be permanently annexed to the land before payments had been fully made. [INNES, C.J.] 
Minority Judgment

Agreed with the Judge President in the High Court. That hire purchase agreement did not influence the effect of the annexation. Argued that although the machine could be removed without damage, the nature of the article and the degree and manner of the annexation were to be interpreted in a way that the purpose and intent behind was for permanent purposes. [SOLOMON J.A]


RECK V MILLS
Reck was attempting to salvage abandoned shipwreck. Applicant intended to prevent Reck from doing this. Appeal Court granted interdict to applicant as it found Reck had not demonstrated actual physical control over the object. Simply attaching a rope with a bay to the condenser did not constitute actual physical control. Sufficient control would have been to loosen the condenser to the shipwreck and attach the condenser to the body.

MELCORP SA V JOINT MUNICIPAL PENSION FUND

facts: In September 1975 a contract of sale an installation of 10 lifts in a building, between Melcorp (M) and a company called Rontour (R), stated M would retain ownership of the lifts until such a time that R had paid off the purchase price in full. Accompanied by this right to retain ownership the agreement was also that in the event that R faults on his payments M would have the right to retake possession. Furthermore, the parties agreed that the lifts would not be regarded as a fixture of the building and would remain moveable until the purchase price was paid in full. It was not disputed that the lifts could be moved without damage or injury to the property.
 The property in question was owned by R subject to a bond agreement with the Joint Municipal Pension Fund (JMPF). R had defaulted on his bond payments and JMPF was subsequently exercising its ownership rights. JMPF argued that the agreement between M and R only afforded M a personal right to remove the lifts should R default. They further argued that the agreement did not prevent ownership from passing upon the installation of the lifts and therefore that the lifts had acceded to the building. Furthermore, they argued that in terms of the cities by-laws a building with six floors and higher had to have lifts, as such, the lifts could be regarded as an integral part of the building also that they had a degree of permanence, with this leading to say that the lifts had acceded. 
Court held: you have to look at the intention of the owner of the accessory. It would be artificial to impute a ''real intention'' when the intention of M was quite clear i.e. the lifts would not become a permanent fixture until paid for in full



VASCO DRY CLEANERS V TWYCROSS 1979
In 1967, "C" sold his dry-cleaning business, Vasco Dry Cleaners, to AC (Pty) Ltd, which was controlled by "D." A term of the contract of sale stipulated that, in respect of the dry-cleaning machinery, the passing of ownership would be suspended until the purchase price, to be paid in installments, had been met in full; in the meantime, ownership remained with "C."
Before the final installment had been paid, AC ran into financial difficulties, and "D" approached "T" for help. "T" agreed to purchase the dry-cleaning machines from AC and pay the price directly to "C." "T" also entered into another agreement with AC whereby "T" resold the machines to AC at exactly the same purchase price, to be paid in installments. No actual delivery of equipment took place, and AC remained in control of the machines.
AC later sold and delivered the machines to Vasco without paying all the installments due to "T," who then claimed the machines from Vasco on the ground that they were the owners because they had paid "C" and taken delivery first by means of traditio brevi manu, and then from AC by constitutum possessorium. 
The case deals with the transfer of real rights and the court’s treatment of simulated transactions.
The court found that this constituted a simulated transaction. This was evident from the fact, inter alia, that "D" did not want dispose of the machines, that "T" did not need the machines, and that the sale was based not on market value but on the purchase price. The parties did not intend to enter into sale and resale; they intended to create a pledge, and as such, the court would not give effect to their simulation.
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