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INTRODUCTION

ENGAGEMENT, BREACH OF PROMISE AND CONSEQUENTIAL CLAIMS FOR DAMAGES:

An engagement to marry is a mutual undertaking between two parties, with the
statutory and normative capacity to act, declaring in writing, verbally or by other form,
their intention and consent to marry each other, thus creating a reciprocal duty to
marry at a future date.' Van den Heever describes an engagement as contract

n3

"uberrimae fidei";* Potgieter as a "contract of engagement"® and Smith as "a contract

sui generis".*

A violation of a promise to marry, by either party without just cause,® constitutes
repudiation of a contract of engagement® in the form of breach of promise.” In this
context, Potgieter refers to an unlawful breach of an undertaking to marry, which

constitutes, not only breach of contract, but also an iniuria to the innocent party.®

Two claims for damages may arise as a consequence of a breach of a promise to
marry being a claim for contractual damage and the actio iniuriarum as noted by
Trollip J in Guggenheim v Rosenbaum.® In this case the judge also emphasised that a
party raising a delictual claim based on the actio iniuriarum, must prove that the
breach is wrongful, injurious and contumelious.® Potgieter accentuates that such
breach should constitute an impairment of the fama, reputation, dignity, physical

integrity and feelings of piety of an injured party.**

Moreover, an action for contractual damage, may include actual substantiated
patrimonial loss and (until recently) prospective patrimonial loss.*? Unilateral
repudiation is viewed as prima facie proof of the wrongfulness of the breach, unless
the defendant can allege and prove justification of the repudiation.*® In Cloete v Maritz
Henney J held that a claim for prospective loss ex contractu, no longer forms part of

our law.** This decision lies at the heart of our further debate herein.
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Heaton Family Law 7 to 9.

Van den Heever Breach of promise 12, 26.

Potgieter, Steynberg, Floyd Law of damages 411.
Smith Matrimonial law 378.

Heaton Family Law 9, 10.

Hutchison and Pretorius Law of contract 297.

Heaton Family Law 9.

Potgieter, Steynberg, Floyd Law of damages 537.
Guggenheim v Rosenbaum (2) 1961 (4) SA 21 (W) 35H
Idem 36A.

Potgieter, Steynberg, Floyd Law of damages 124.

Idem 124.

Bridges v Van Jaarsveld [unreported] (3662/2006) [2008] ZAGPHC 342 p41.
Cloete v Maritz 2013 (5) SA 448 (WCC) [57].
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BREACH OF PROMISE IN SOUTH AFRICAN LAW

THE POSITION BEFORE 2008:

The justiciability of breach of promise actions in our law has been debated with
growing prominence for longer than 50 years.'® In 1946 Prof Hahlo held that our
courts do not readily countenance breach of promise actions, and noted that it has

been suggested that these actions had no place in modern law.®

In this context Van den Heever argued that, in the absence of an actionable wrong,
moral suffering and the feelings of an injured party were irrelevant to the question of

damages and reflected the morality of a bygone age."’

As postulated by Geduld and Dirksen above, our courts and academics progressively
explored arguments for the revision of the prevailing dictum. This dictum, was best
summarised by du Bois. Du Bois argued that unjust repudiation of an engagement,
entitled the injured party to proceed with a single action for contractual and delictual
damages. He qualified that the contractual and delictual elements were to be clearly
separated in the pleadings - and duly substantiated.’® Concurrently, Van den Heever
stated that the contractual component of the action for breach of promise was to
recover the id quod interest of the plaintiff, which included actual and prospective

loss.*®

RELEVANT CASE LAW BEFORE 2008:

Guggenheim v Rosenbaum (2) 1961 (4) SA 21 (W) (hereinafter Guggenheim):

The prevailing dictum was applied in Guggenheim v Rosenbaum. In deciding on an
action for breach of promise, Trollip J awarded R187 for actual loss-, R2 000 for
prospective loss ex contractu and R500 for iniuria.?’ The plaintiff's alleged actual loss
was diminished or partially refused by the judge on the basis that she either failed to
substantiate her claims, or that an award for these claims would constitute a
duplication of damages awarded for prospective loss.?* Importantly, Trollip J
accentuated that, to justify a damages award ex contractu, actual monetary loss for
expenses incurred must have been within the contemplation of the parties at the time

the contract was concluded between them.?
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Geduld and Dirksen 2013 46(4) De Jure 964.

Hahlo 1946 (63) SALJ 388.

Van den Heever Breach of promise 30, 31.

Du Bois Wille's principles 235.

Van den Heever Breach of promise 37.

Guggenheim v Rosenbaum (2) 1961 (4) SA 21 (W) 38H, 40H, 41G, 42D.
Idem 37C to 40H.

Idem 36H.
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RELEVANT CASE LAW AFTER 2008:

Sepheri v Scanlan 2008 (1) SA 322 (C) (hereinafter Sepheri):

In Sepheri v Scanlan the plaintiff claimed contractual and delictual damages based on
a breach of promise to marry. Alternatively she sought a declaration that a universal
partnership existed between the parties for the period of their cohabitation.”® Dealing
with the question regarding the universal partnership, Davis J stated that the plaintiff
claimed that a tacit agreement to a partnership between the parties existed.** Davis J
pointed out that this was a claim to determine the existence of a universum bonorum
establishing a partnership in community of property between the parties.?®> The judge
made it clear that it would be stretching the evidence too far to conclude that an
apology by the defendant constituted consensus to agree to a universal partnership.
Consequently he ruled that, in his view no universal partnership between the parties

existed during the subsistence of their relationship.?’

Addressing the plaintiff's claims arising from the alleged breach of promise to marry,
Davis J guestioned the continued relevance of the action, considering the dynamic
morality of society and public policy determinations, as informed by the Constitution

of the Republic of South Africa 1996 (hereinafter referred to as the Constitution).?®

Arguing that the action for breach of promise requires reconsideration in our law, the
judge found the fact that this action placed the marital relationship on a rigid
contractual footing, unacceptable.?® Referring to our Constitution which recognizes
diverse interpersonal relationships, he also questioned the advisability of considering
an extraction from an intention to conclude an interpersonal relationship, purely within

the context of contractual damages.*

Accepting that this argument, did not reflect the existing legal position, Davis J
pointed out that neither councils for the plaintiff or the defence nor his own research,
found support that this action was no longer part of South African law.** The judge
further expressed his uncertainty as to the authority of our courts to change the

common law as envisaged in section 39(2) of the Constitution.*
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Sepheri v Scanlan 2008 (1) SA 322 (C) 323B to 323D.
Idem 338A.

Idem 338A to 338C.

Idem 338F, 338G.

Idem 338H to 338J.

Nkosi 2014 (77) THRHR 678.

Sepheri v Scanlan 2008 (1) SA 322 (C) 330l.

Idem 330J.

Idem 331A, 331B.

Idem 331C.
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Remarking that our highest courts may rule differently, the judge stated that: "It is

obviously a matter for legislation rather than judicial engineering by trial courts".*

Davis J, having considered the age, vivacity, education and current emotional
involvement of the plaintiff, awarded contractual damages at 50% of the plaintiff's
claim, being R654 625 and £10 854 plus interest and costs, and R250 000 to the
defendant for occupation of his property by the plaintiff, plus interest and costs for the

f.34

eviction procedure against the plaintiff.** He rejected the plaintiff's claim for iniuria.*

Academic and judicial reception of Sepheri v Scanlan:
Smith argued that it must be kept in mind that the judge based his decision on the
probability that the relationship between the parties would have culminated in a

marriage in community of property, but for the breach.*

Referring to Davis J's reasoning in Sepheri, Smith reflected that the new
constitutional dispensation has led to judicial and academic calls for outright abolition
of the action for breach of promise in our law.®” Contemplating this, still hypothetical
position at the time, Smith warned that if South African law were to abolish all claims
based on an agreement to marry, any person in the position of Ms Sepheri would be
left with no remedy whatsoever. This, he said, left unmarried partners with only

limited alternative remedies provided by the law of obligations at their disposal.*®

Whilst referring to Davis J's reluctance to invoke section 39(2) of the Constitution or to
transgress the domain of the legislature, Nkosi viewed Davis J's reasoning as the first
warning bells signalling the end of the action for breach of promise in our law.* Davis
J's orbiter remarks that the action for breach of promise required reconsideration in
our law, and his uncertainty regarding the authority of our courts to change the
common law, prompted the Supreme Court of Appeal to broaden the scope of the
appeal in Van Jaarsveld v Bridges merely two years later.”* The appeal was initially
limited to the issues of quantum by the court a quo, but the broadened appeal also
considered the tenability of a claim for contractual damages in our law, and whether

the breach was contumacious, a requirement for delictual damages.**
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Sepheri v Scanlan 2008 (1) SA 322 (C) 331B, 331C.
Idem 337B, 337E, 341E.

Idem 337H, 337I.

Smith Matrimonial law 380.

Idem 380, 381.

Idem 381.

Nkosi 2014 (77) THRHR 679.

Heaton ASSAL 2010 445.

Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [2].
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Bridges v Van Jaarsveld (3662/2006) [2008] ZAGPHC 342:

The facts in this matter were that, merely four months and a week after an
engagement between the parties to marry, the defendant Van Jaarsveld unilaterally
terminated his engagement to Bridges on December 6™ 2005, via sms.** Bridges
issued summons for the breach of promise by Van Jaarsveld, claiming that it was

wrongful, injurious and contumelious.*®

Bridges claimed actual and prospective damages as in ordinary actions for damages
in breach of contract* as well as delictual damages based on the considerable
embarrassment and humiliation she suffered.* The plaintiff originally claimed R1-
million, but this was later reduced to R648 000.*° Finding for the plaintiff, the court
awarded actual and prospective damages to her, totalling R282 413 ex contractu and
ex delicto for iniuria, plus mora interest and costs.*’ Van Jaarsveld was granted leave

to appeal only on the quantum of the damages.*®

Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) (hereinafter Van Jaarsveld):

As mentioned above, prior to considering the appeal by Van Jaarsveld against the
quantum of damages, the Supreme Court of Appeal broadened the appeal, requiring
argument to be presented as to whether the repudiation was contumacious, and
whether the continuance of an action for contractual damages for breach of promise

in South African law, should be reconsidered.*®

Harms DP (Nugent, Van Heerden JJA, Majiedt and Seriti AJJA concurring) at the
onset clarified the authority of our courts to develop the common law as contemplated
in section 39(2) of the Constitution. The Supreme Court of Appeal confirmed that our
courts not only have the right but also the duty to develop the common law, taking
into account the interests of justice, whilst concurrently promoting the spirit, purport
and objects of the Bill of Rights. Thus, having regard for the prevailing mores of

society and established public policy considerations.*

In respect of the issue as to the continuance of an action for contractual damages for

breach of promise in South African law, Harms DP remarked that:
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Bridges v Van Jaarsveld [unreported] (3662/2006) [2008] ZAGPHC 342 2, 3.
Idem 4.

Idem 43.

Idem 52.

Idem 49.

Idem 55.

Heaton ASSAL 2010 445.

Idem 445.

Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [3].



"[tlhe time has arrived to recognise that engagements are outdated and do not
recognise the mores of our time, and that public policy considerations require that our

courts must reassess the law relating to breach of promise".>*

Harms DP made it clear that his intention was to provide guidance without reaching a
definite conclusion, qualifying that the appeal under consideration was not affected by
the possible development of the law, but would be decided on two factual issues.>
These issues were: Whether the iniuria caused by the breach of promise, was
contumacious, and whether Bridges suffered actual loss as a result.>® Clearly, Harms
DP's intended guidance was based on the facts, and is therefore orbiter.>

Harms DP rejected the traditional view that an engagement may be terminated
without financial consequences only if there is just cause for such termination. He
reasoned that a new morality, wherein guilt is no longer an issue, had developed and
that it appeared illogical to attach more serious consequences to an engagement
than to marriage. Hence, he argued, there was no reason why the lack of desire to

marry should not be a just cause for termination, irrespective of the guilt of a party.*

Considering the contractual elements of an action for breach of promise, Harms DP
was critical of the commercialisation of an engagement and placing it on a rigid
contractual footing.>® He rejected the contention that the financial consequences of a
planned marriage, or the marital regime, was within the contemplation of the parties
at the time of making their respective promises to marry.>’ Consequently he viewed
engagements as an unenforceable agreement to contract at a future date affording
the parties a period of time to get to know one-another and to consider whether to

finally marry.*®

Turning to claims for prospective loss, Harms DP reiterated that the choice of a
marital regime is remote and not within the contemplation of the parties at the time of
their engagement. He held that our courts cannot make any assumption as to the

marital regime the parties may choose in respect of their future marriage.*
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Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [3].
Idem [3]

Idem [3]

Heaton ASSAL 2010 445.

Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [5], [6].
Idem [7].

Idem [8].

Idem [8].

Idem [9].
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The judge stated that assumptions as to the duration of such marriage in order to
consider the quantum of-, or for making an award for-, prospective loss ex contractu,
was impossible.?® He warned that the courts cannot consider remote and speculative

future loss that is incapable of ascertainment as a legal measure of damage.®*

Expanding his deliberations in respect of claims for contractual damages for wrongful
breach of promise, Harms DP maintained that such loss does not flow from the
breach of promise per sé but rather from a number of express or tacit agreements
between the parties made during the course of an engagement.®” He further stated
that, for this loss to be recoverable, the loss must have been within the contemplation
of the parties at the time of an agreement.®® He accentuated that the purpose of an
award to the injured party would be to recover the id quod interest of the plaintiff

which included actual loss, set off against what the other has paid or provided.**

Rejecting the court a quo's contention that Bridge's evidence had to be accepted
uncritically, simply because Van Jaarsveld did not testify,”> Harms DP held that
Bridges had failed to substantiate her claim and highlighted various anomalies in her
arguments. The court also highlighted various oversights in the judgement of the
court a quo.®® Consequently, the Supreme Court of Appeal unanimously absolved

Van Jaarsveld from the instance with costs, based on the facts in the case.®’

Academic reception of Van Jaarsveld v Bridges:

Keeping in mind that Harms DP remarked that the world has progressed and morality
has changed,®® it is apt to note that Geduld and Dirksen, commenting on the
judgement, asserted that the social assumptions upon which breach of promise was
based, simply no longer apply.”® They further argued that modern South African
women have become self-sufficient, energetic and competent. In this context they
remarked that the breach of promise action has been relegated to an outdated
remnant of the common law, which was incapable of surviving the changing realities

of the modern South African Society.™
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Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [10]
Idem [10].

Idem [11].

Idem [11].

Idem [11]. See also Heaton ASSAL 2010 447.

Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [29].
Idem [25] to [28].

Idem [30].

Idem [6].

Geduld and Dirksen 2013 46(4) De Jure 966.

Idem 967.
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Sharp and Zaal refer to the somewhat enigmatic judgement of the Supreme Court of
Appeal, articulated by Harms DP in Van Jaarsveld and conclude that the judgement
was merely a step towards the abolition of the outdated law on breach of promise
actions.” This, they said, reduced the scope for damages claims, but still left room for
the continuance of these actions.’”? They stated that it would be reading too much into
the decision, so as to contend that the judgement established a clear precedent that
fault based damages was no longer a part of breach of promise litigation.” The
authors commended the court's obiter dictum as a step towards bringing our law in
line with selected international jurisdictions, and orientating our law towards a no-fault
approach in respect of the element of iusta causa.” They concluded that breach of
promise actions should rather be judged in actions for unjustified enrichment.”

Heaton lauded the court for its disapproval of claims for prospective loss due to
breach of promise, and for the court's realistic position that the loss of desire to marry
constituted just cause for the termination of an engagement. Stating that both these
views would have a far reaching effect on the law, she accentuated that the latter
view would impact most cases where an engagement to marry is terminated.”® She
further remarked that: should a court in future accept the obiter, but persuasive
dictum of the Supreme Court of Appeal and elect to develop the common law, loss of
desire will be considered as just cause for termination and would neutralise claims for

contractual damages for breach of promise, in the majority of cases.”’

Clearly the scope of just cause for the termination of an engagement would be
extended when the common law is developed in accordance with Harms DP's orbiter
dictum.”® Heaton stated that as termination will be based on just cause, the
repudiating party will no longer be punished by having to pay contractual damages.”
She accentuated Harms DP's position that the repudiating party would still have to
compensate the actual loss that was suffered by the jilted party as a result of the
breach of ancillary agreements between the parties, and calculated in terms of the

negative interest of the jilted party.®
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Sharp and Zaal 2011 (74) THRHR 333, 334.
ldem 334.

Idem 338.

Idem 339.

ldem 340.

Heaton ASSAL 2010 449.

Idem 449.

Idem 449.

ldem 449.

Idem 449, 450.
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2.3.6 Cloete v Maritz 2013 (5) SA 448 (WCC) (hereinafter Cloete):

The facts: The parties were formally engaged during February 1999. The defendant
terminated the engagement a decade later. The plaintiff alleged that the repudiation
was wrongful. Claiming that the defendant acted with animus iniuriandi she issued

summons at R6 050 000 for patrimonial and non-patrimonial damage.®

Subsequent to the submissions by council for the respective parties, Henney J
identified the following issues to be determined, to wit: whether Harms DP's obiter
dictum in Van Jaarsveld can be regarded as binding authority that an action based on
breach of promise to marry no longer forms part of our law - and - whether a claim for

prospective loss due to such breach, still persists.®

The judge accepted the defence council's contention that Harms DP's obiter dictum
was not binding on the court, citing Harms DP's own words describing his dictum as
guidelines for future reference by courts.®®* He stated that he agreed with academic
opinion and the positions taken by Davis J in Sepheri and Harms DP in Van
Jaarsveld that the action for breach of promise to marry was out of step with the
prevailing mores of society and public policy considerations of our courts, as informed
by the values that underlie the Constitution.®* Accordingly Henney J reasoned that a

reassessment of the action for breach of promise in our law was necessary.®

Henney J highlighted the position postulated by Harms DP in Van Jaarsveld that the
courts not only have the right, but also the duty to develop the common law. This, he
said, would be achieved by taking into account the interests of justice and promoting
the spirit, purport and objects of the Bill of Rights.®® He noted that the courts must
have regard to the prevailing mores and public policy considerations, when
developing the common law.®” Henney J, responding to the issue that the court was
bound by earlier judgements of the Appellate Division, held that where a common law
principle no longer reflected the boni mores of society or public policy considerations,
the trial court will be entitled to deviate from the stare decisis rule which bound it to

follow decisions of higher courts within the hierarchy of courts.®®
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Cloete v Maritz 2013 (5) SA 448 (WCC) [1] to [7].
Idem [37].

Idem [40].

Idem [41].

Idem [42].

Idem [42].

Idem [43].

Idem [24], [27], [45], [46].
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Referring to the dictum of Davis J in Sepheri and Harms DP in Van Jaarsveld and
other relevant academic opinion, Henney J concluded that the prevailing approach to
engagements did not reflect the current boni mores or public policy considerations,
based on the values of the Constitution.®® Accordingly the judge rejected the notion
that a repudiating party should be held accountable on a rigid contractual footing for
breach of promise, stating that this notion did not reflect the changed mores or public
policy considerations.”® Making it clear that such determination would be untenable,
Henney J also rejected the prevailing dictum which incites attribution of guilt and a
greater penalty for breach of promise, than that for irretrievable breakdown of

marriage.**

Concluding his judgement, Henney J rejected the position as set out in Bull v Taylor
which held that a party can successfully claim prospective loss ex contractu, due to
breach of promise.®? He stated unequivocally that this position no longer forms part of
our law,* and accordingly upheld the defendant's special plea.®*

Academic reception of Cloete v Maritz:

Nkosi made it clear that Henney J's decision in Cloete only extinguished the first leg
of a contractual claim arising from breach of promise, being a claim which deals with
prospective loss.® Also critical of Harms DP's position in Van Jaarsveld, NKosi
argued that the judge's so-called guidance was unprecedented and contrary to
established judicial policy which required the judge to consider only facts pertinent to
the case before him.® On the other hand, he was also critical of Henney J's
interpretation of section 39(2) of the Constitution, stating that the judge failed to
consider facts which necessitated deference of the legal issue at hand to the

legislature.?’

Nkosi labelled the Harms DP and Henney J decisions as unjustifiable judicial activism
which failed to consider the effect of their judgements beyond the litigants before
them. This, he held, not only threatened the common law, but constituted a defeat for

the institution of marriage and further injured the plight of the jilted betrothed.®®
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Cloete v Maritz 2013 (5) SA 448 (WCC) [48].
Idem [54].

Idem [56].

Bull v Taylor 1965 (4) SA 29 (A) 39H.

Cloete v Maritz 2013 (5) SA 448 (WCC) [57].
Idem [58].

Nkosi 2014 (77) THRHR 678.

Idem 679.

Idem 680.

Idem 685, 686.
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CONCLUDING OPINION:

Until now, the binding authority established in Cloete eliminating claims for
prospective loss ex contractu for breach of promise from our law, has not yet been
subjected to scrutiny by the Constitutional Court. Whether an action will prevail in
respect of the remaining contractual component for breach of promise depends on
whether an engagement is seen by our courts as having established an enforceable
contract within the contemplation of the parties thereto. Hutchison and Pretorius state
that a contract subsists provided there is an intention to agree to contract and
consensus exists regarding the material aspects of such agreement creating a

lawfully binding, reciprocal and executable contract between the parties.*

Academic writers refer to an engagement as a contract sui generis.’® In my opinion
this sui generis or unique nature, must lie in the fact that the consensus is based
solely on a non-specific promise to marry at a future date, and nothing more. In
Ponelat v Schrepfer, Meer AJA indicated that an intention to contract was an
indispensable condition for establishing a universal partnership. He accentuated that
such intention to contract is also an indispensable condition to establish a contract
between parties, engaged to be married.'® The absence of consensus 6r intention to
contract is borne out by Harms DP's argument that neither the marital regime nor the
patrimonial consequences of a promise to marry at a future date, lie within the

contemplation of the parties at the time of their engagement.'®

Harms DP's aptly stated that an engagement, at most constitutes an agreement to
contract at a future date, affording the parties time to deliberate whether to marry at a
later stage. Harms DP and Meer AJA's arguments clearly establish that a promise to
marry normally would not constitute a contract in any form between the parties.
Harms DP's view that the patrimonial consequences arise from a series of ancillary

agreements between the parties and not from the engagement itself,'®

justifies
support. Breach of these agreements should lie in actions for breach of contract,

unjustified enrichment or delict for contumacious iniuria, and not in breach of promise.

Therefore, | concur with Henney J's dictum and maintain that the remaining actions
are out of step with the boni mores and public policy considerations of our society as

informed by the Bill of Rights, and should no longer be countenanced in our law.
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Hutchison and Pretorius Law of contract 6.

Smith Matrimonial law 378.

Ponelat v Schrepfer 2012 (1) SA 206 (SCA) 20, 22.
Van Jaarsveld v Bridges 2010 (4) SA 558 (SCA) [8], [9].
Idem [8]. See also Heaton ASSAL 2010 449, 450.
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