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Collective bargaining - Disclosure of information - Section 16(3) of LRA 1995 - Purpose of requirement for disclosure-To allow representative trade union to bargain effectively. H 

Headnote : Kopnota 


The employer and union parties were engaged in wage negotiations. The union sought from the employer audited financial statements for 2005 and 2006, and the latest management accounts. The employer maintained that the information was not relevant for the purpose of the negotiations, and refused to disclose it. The union made application to the CCMA to determine I whether the employer should be ordered to disclose this information to the union in terms of s 16(3) of the LRA 1995. 


The commissioner had reference to case law and authoritative writings on the issue of disclosure of information, and noted that there was a dearth of case law on the disclosure of relevant information in the context of collective bargaining. Decided cases dealt with disclosure in the context of retrenchments. The onus J 
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was on the union to show, on a balance of probabilities, that the information was relevant. To determine relevance an objective test had to be applied. Section 16(3) made it plain that the purpose of requiring disclosure of information was to allow the representative trade union to engage effectively A in consultation or collective bargaining. Collective bargaining premised on inadequate information carried the danger of precipitating industrial action. Adequate disclosure thus lay at the heart of the legislative endeavour to bring about orderly collective bargaining. 


Applying the above principles to the facts before him the commissioner was of the view that the information sought was not relevant and not subject to B disclosure in terms of s 16(3). The union was seeking information to allow it to bargain effectively on behalf of members within a particular bargaining unit; a fairly narrow and focused need. The information sought, on the other hand, was wide and related to the entire business of the employer, which was of no assistance to the union. In the commissioner's view a union in the C position of the applicant should establish a link between the information and the outcome it sought. 

Cases Considered 


Annotations 

Cases D 


National Union of Metalworkers of SA & others v Comark Holdings (Pty) Ltd (1997) 18 ILJ 516 (LC) (referred to) 


SA Commercial Catering & Allied Workers Union & others v Pep Stores (1998) 19 ILJ 1226 (LC) (referred to) 


United People's Union of SA v Grinaker Duraset (1998) 19 ILJ 107 (LC) (referred to) E 

Judgment 


MOLONY, Commissioner: 


Details of hearing and representation F 

1     This is the award in the arbitration between SACCAWU, the union, and Koppel Bacher Co (Pty) Ltd trading as GS Vickers & Co, the employer. 

2     The arbitration was held under the auspices of the CCMA in terms of G s 191(5) (a) of the Labour Relations Act 66 of 1995 as amended and issued in terms of s 138(7) of the Act. 

3     The arbitration took place on 23 July 2007 at the CCMA in Durban. 

4     The union was represented by Mr C Naidoo, a union official, while the employer was represented by Ms K Reid of Shepstone & Wylie. H 


Issue/s to be decided 
5     I determined the issues in dispute are whether the employer should be ordered to disclose information to the union in terms of s 16(3) of the Act. I 


Survey of the evidence 
6     The matter was dealt with by argument supplemented by written arguments. J 
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The union's case 
7     The union argued that the following information was required to be disclosed to it: 

    Audited financial statements for 2005. A 

    Audited financial statements for 2006. 

    Latest management accounts. 

8     The union placed its request for this information in writing in a letter to the employer dated 20 February 2007. The union and employer were involved in wage negotiations. The employer advised the union B on 24 April 2007 that the information requested was not relevant and refused to disclose the information sought. 

9     The union is of the view that the employer has disregarded the collective agreement between the parties. The disclosure of the information C sought is not unique, the information sought is not confidential, and the union would not disclose the information sought to the competitors of the employer. The union argued that the employer had a duty to disclose information to it in order to allow the union to engage effectively in collective bargaining. The information is sought because D it may be used to back up the demand for a wage increase, and to challenge management on disparities regarding the rates of pay and/or increases that were effected to non-bargaining unit members, including directors. The members needed to be aware of the company's performance compared to their wage demands. Such performance E will take into account the company's annual report, income statements including retained profits, turnover, dividends and operating profit, and the balance sheet. The union is forced to operate from an uninformed point of view. 

10     The union is a majority trade union at the employer's workplace. F 


The employer's case 
11     The employer set out the history of what transpired during the present wage negotiations. 

12     The employer argued that the information sought is not relevant for G the purpose of wage negotiations because the increase that the employer has proposed is not based on what the employer can afford to pay but what it wants to pay relative to inflation and the market rate. If the information is relevant, it is nevertheless confidential information which may cause substantial harm to the employer if disclosed. H 

13     The employer referred to case law regarding the questions of relevant information, and confidential information. 


Analysis of the evidence I 

14     The present application arises in terms of s 16(3) of the Act, which states: 

       '(3) Subject to subsection (5), whenever an employer is consulting or bargaining with a representative trade union, the employer must disclose to the representative trade union all relevant information that will allow the J 
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       representative trade union to engage effectively in consultation or collective bargaining.' 

15     Where applications for disclosure of information are founded on s 16(3), the application must be made by a union, which is a registered A union, and the union must have a majority in the employer's workplace. None of these elements are disputed, and the CCMA therefore has jurisdiction over the present dispute. 

16     The information sought must be relevant to the purpose for which it is required. It is common cause that the information is required for B purposes of collective bargaining; the parties are engaged in wage negotiations and the request for the information arises from such negotiations. 

17     The information sought must be relevant. The onus is on the union, as the applicant party, to show on a balance of probabilities that the C information sought is relevant. The first question to be determined in this matter is whether the information is relevant. 

18     In my article 'Disclosure of Information', 

Published in the 


Employment Relations Review July 2007 found at www.erisa.co.za. 

1 I stated as follows: 

       'An employer is not required to disclose information which is not relevant. Relevance is determined by the purpose for which it is required. D Where the information is required in the context of collective bargaining, only information which will allow the representative trade union to engage effectively in consultation or collective bargaining must be disclosed. Where the information is required by a trade union representative, the information must be such E as to allow the trade union representative to perform effectively the functions referred to in s 14(4). 

       In SACCAWU v Pep Stores (1998) 19 ILJ 1226 (LC) the court stated: 

       ''[54] Relevance of course is directly connected to the purpose of disclosure. The purpose of the disclosure will determine whether or not certain information is relevant or irrelevant.... The purpose of the disclosure is inter alia: F 

       (a)     to facilitate the consultative process; 

       (b)     to put the union in a position to engage with the employer in a meaningful attempt to reach consensus on the issues specified in s 189(2) of the Act; 

       (c)     to know and appreciate the probable implications of the problem and to G be empowered to contribute to a solution should there be a solution to the problem; 

       (d)     to bring knowledge and reason to the situation; and 

       (e)     to induce rationality into the participative process of attempting to deal with the problem.' 

       An employer is not obliged to comply with a generalized demand for H ''information' unless the party making such demand lays some foundation for its relevance - see UPUSA & others v Grinaker Duraset ; (1998) 19 ILJ 107 (LC) [1998] 2 BLLR 190 (LC). In that case the union demanded to see ''the books' by which was meant the amount of money the employer had in the bank. As the employer sought to retrench employees because of a reduction of I work, and not because the company was in financial difficulties, the information requested was held not to be relevant. 
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       The question of whether information is relevant is not determined by what the employer regards as being relevant. In NUMSA & others v Comark Holdings (Pty) Ltd (1997) 18 ILJ 516 (LC) ; [1997] 5 BLLR 589 (LC) the court said: A 

       ''I am of the view that the nature of consultation as required by s 189 is an exhaustive joint problem-solving or consensus-seeking process between the employer and the consulted parties. It is a process that is not sporadic or superficial. Furthermore, because the employer is always privy to all necessary and relevant information it should not only disclose information which it deems relevant. It should disclose all information requested by the consulted B party subject to the limitations already enunciated. To enable employee representatives to fulfil their duty to seek alternatives through meaningful and effective consultation, it is necessary to give them an opportunity to consider not only the information which, in the employer's view, supports the view that no alternatives to retrenchment exist, but also other information which C the employer has not considered to be relevant but which might be. Furthermore, in view of the fact that the employees who might find themselves targets of the retrenchment exercise are in such situation not because of anything they have done, it is only fair that the consultation process be as exhaustive and as meaningful as described above.' 

       In order to determine whether the information sought is relevant, an D objective test must be applied. Authority for this proposition is found in SACCAWU v Pep Stores (1998) 19 ILJ 1226 (LC) where Landman J stated: 

       ''... the concept of relevance is an objective one. Something is either relevant or irrelevant, depending on the purpose. It is not, as submitted at one stage by Mr Mazwi of the union, a subjective test. He submitted that information was E relevant if the requesting party subjectively thought that that was required. That is not correct and that submission is rejected.' 

       It is suggested that the test is also one of effectiveness - the information is relevant if it will assist the union to bargain effectively. While this may be seen as limiting the extent of disclosure, it is rather an attempt to prevent unions from asking for information for information's sake. 

Du Toit et al argue that: 'As a general rule, information should be disclosed unless it is plainly irrelevant.' Such a view may see unions requiring information on all sorts of matters, or going on a 'shopping expedition' and may create practical difficulties in terms of delivery, filling and use of such information. 
2 
F 

       Where the dispute arises in terms of s 16(3), the information sought must be for collective bargaining purposes in order to be relevant. The question then arises as to what type of information is regarded as being for collective bargaining purposes.' 

19     There is a dearth of case law pertaining to the disclosure of information G such as that sought by the union in the context of collective bargaining. The reported cases refer to the disclose of financial information in the context of a retrenchment - ie in terms of s 189(4) of the Act. The case law referred to by the employer on this point all relates to retrenchment. H 

20     Section 16(3) makes it plain that the reason why an employer may be required to disclose relevant information is to allow the representative trade union to engage effectively in consultation or collective bargaining. Du Toit et al 


Labour Relations Law: A Comprehensive Guide (Lexis Nexis 5 ed) at 255. 
3 
put it like this: I 
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       'Orderly collective bargaining and effective dispute resolution presuppose rational negotiation, with power play only invoked as a last resort. To be rational, however, negotiation must be informed; that is, predicated upon each side having an opportunity to challenge the factual basis of the other side's proposals and recommend viable alternatives. Collective bargaining premised on inadequate access to information carries the danger of A precipitating industrial action. Adequate disclosure of relevant information thus lies at the heart of the legislative endeavour to bring about orderly collective bargaining, greater worker participation and the effective resolution of industrial disputes.' 

21     Applying the above discussion to the present matter I am of the view B that the information sought is not relevant. The union seeks information in order to allow it to bargain effectively on behalf of its members in a particular bargaining unit. While neither party specified the nature of this unit, this is a fairly narrow or focused need. The information C sought on the other hand is wide - it encompasses information pertaining to the entire business of the employer which in my view is of no assistance to the union - and is similar to the demand in the Grinaker Duraset case. 

22     In my view a union in the position of the applicant should establish a D link between the information sought and the outcome it seeks. Thus information pertaining to wage increases granted to employees outside of the bargaining unit in the company, unit labour costs, gross sales figures and nett income before tax over a period of time, would ordinarily be relevant to a demand for higher wages. E 
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