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Examination layout
	Section
	Topic
	Mark

	1
	Study skills
	25

	2
	Numeric skills
	20

	3
	Communication skills
	20

	4
	Research skills
	10

	5
	Reading skills
	25

	Total 100



Examination notes
Write fast
Contextualize immediately
Grammar and spelling is also taken into account
Successful lawyer skills
Think about the client all the time
Dress for success






Study Skills (25 marks)

1. Learning
Questions to consider
· Is the process or methods I’m using to learn conducive of learning i.e. if I were to read through material is that enough? 
· What is the study process? 
· One actively learns when performing the following
· learn when: listen to lectures, research, DVD material, interpret, re-write and question information learnt; and
· Relating information to your own scenario i.e. apply your own ideas, experience as well as sharing of ideas with fellow students. 
· Question or interrogate information
· Gathering new ideas and making it your own
· Relate the information to your own life and applying it in relevant situations meaningfully
· Sharing ideas
· Learners are subjective beings meaning they can question, argue, justify and rationalise, students should be objects of learning 

Learning is the process whereby one actively engages with the study material and one does this through coming to grips with the study material i.e. really understanding concepts, terms etc and making it your own. 

As subjective beings we interrogate, understand, ask questions and justify or rationalise things. Objective beings cannot do such a thing which is why one’s study process is of utmost important. You cannot read material like a parrot and expect to pass examinations. One also learns when sharing ideas, interaction with lecturers and fellow students, making information or facts your own and interrogating information. 

2. Study process 
	Exploration 
	Fixation
	Testing

	Generalisation of activities relevant to the study such as pre-reading activities (background information)
Highlight questions you want answered at a later stage. 
	Come to grips with the material
	Application of what you have learnt through completing assignments 
Assessing what you have learnt


	Less intensive reading
	Intensive reading
	Writing examinations

	Planning – setting priorities, when must I be done with assignments etc. 
	Consolidation of facts
Summarising facts – consider most important facts. Be able to demonstrate one can differentiate facts of more importance over lesser importance – if not you don’t understand the material
Memorisation – some concepts require the application of committing to memory
	Continuous assessment of work or material studies through writing examinations, completing assignments, performing assignments and taking part in student discussions. 

	Study environment
Physical environment – the study environment i.e. lighting, desk space, peripherals to enable effective study such as stationary, comfort, temperature, interruptions, distractions, computers etc.
Social environment – people around you. Relationship with people around you
	Actual study or engagement with the material
	Understand the action words. Action words determine the question and what response you must give. You need to be able to distinguish keywords such as 
Whereas
On the contrary
In contradiction
As opposed to
While
Etc. (page 6)

	Make sure the environment is supporting of your studies
	Making notes and summaries. Question concepts and research these. 
	

	Consider where your motivation stems from Internally motivated or externally motivated
	Ability to classify importance – setting priorities
	

	Internal (intrinsic) motivation is the best form of motivation, it is goal based (intrinsic – for me) and enables the following
Push studies despite circumstances
Stems from you!
Long term goal – something takes a long time like the LLB degree
Short term goals aka objectives – pass modules, may also serve as milestones
More discipline
	Write in your own words, using your own practical examples
	

	External (extrinsic) motivation
Somebody tells you to do something like a father, employer etc
Dependency comes from other individuals 
Less effective but could mean a fathers children are lazy and he forces them into a direction 
	Exam hint: Points on making notes. Speed up effective note making by making use of symbols or abbreviations such as
Mngt – management
Disc – discuss
Exp – explain etc.(page 16)
Note making is to have a ready record of important things at your disposal. 
· Visual notes – like mind maps, visio diagrams
· Narrative notes – textual and a lot of writing work eg linear notes, lists, time-line notes
	

	Discuss items with lecturers or fellow students
Clarify concepts
Get an overview of learning material
Make summaries for intensive reading later
	
	



Negative external motivation 
If you don’t get 80% for an exam you will study throughout the holidays 

Positive external motivation 
If you get 80% for an exam you will get a bursary

Exam tip
Summarise a newspaper article
Subjective being experience, have values, ideas and is not empty (people) 
Objective being do not question, interrogate or recognise like a table, chair etc. 

3. Learning contract – be careful to answer contract specific questions i.e. what is the contract in this example it is learning (PDBRDWSP)
· Parties (you and witness)
· Description of the subject matter or terms
· Breach clause – what will happen if the terms or subject matter is broken
· Remedies
· Date
· Witness
· Signatures
· Place where it is signed

4. Healthy diet
· Avoid substance abuse i.e. coffee, alcohol etc. Coffee exhausts you and may be harmful especially when writing a test the following day
· Eat vegetables
· Small meals
· Drink lots of water
· Avoid refined foods such as pastries
· Get enough sleep 
· Exercise regularly

5. Time management
· Keyword is prioritisation and planning
· Balance life, study and work environments
· Classify importance – setting priority
· Urgent vs not urgent
· How do you know what is priority – it is something that you MUST do or NEED to do
· Should do = need
· Could do = want


Time tables (PWIT)
Time tables helps one especially when you have problems: 
· Procrastinating
· Working when under pressure
· Imbalances between activities and study time
· Time tables help you stay on track with where you are meant to be with your studies
5.1 Prioritisation
· Practice of setting priorities i.e. to distinguish what is more important over certain other aspects of the study material. 
· Leading questions such as what is important to me, what can I afford to give up 
· A full time plan is needed in order to study successfully
· Timetables will assist with problems such as procrastination, working under pressure, imbalance in activities 

6. Study group
Element of cooperative learning
How to conduct yourself in a study group
Sharing of ideas, input etc
Study each model – 1 model will be in the exam 
· Central mode
· Person in the middle responsible for flow of communication
· Suitable for simple tasks
· Disadvantaged central person can be overloaded or can block flow of information
· Pattern of communication us used in most meetings where all members address concerns through the chairperson. 
· Success is dependent on the leader
· Decentral groups
· Communication flows freely between members
· Suitable for small groups
· Fairly unstructured and can lead to ‘talk shows” whereby nothing really gets done. 
· Free flow of communication plus chairperson
· Members freely talk to one another
· Tasks and priorities as managed	 through the chairperson
· Biggest success hit

7. Latin writing tips
When writing (pen and paper) one underlines Latin words
When typing Latin words on a computer one uses the italics font for the Latin word used
Always write legible 

8. Study methods
Mnemonics.memory strategy
· Memorising certain things would be required at some point in your studies however for the most part understanding the content is more important. Memory strategies may include some of the following
· Acronyms, acrostics (puzzle), keywords, linking/chain, association or imagery. 
· Acronyms – inventing an acronym which may stand for something i.e. what are the characteristics of the Central model PSDPS – Person in the middle, Suitable for simple tasks, Disadvantage central person…., Pattern of communication, Success is…
· Classification – rearranging information in an order which makes it easier to remember e.g. IT project planning may be identified as step 1, thereafter project plan, cost, time, resource etc planning 

9. Summaries
Summaries are a short way of representing the content by only capturing the main ideas. Summaries give an outline and one should always ask “what is the author’s main idea?” Summaries are usually 1/10th the size of original text. 

10. Assignments
Assignment hints
· Introduction
· Short
· Outline main argument
· Focus on answering the question
· Body
· Main part of the assignment and longest part. Develop your argument, supply details and examples and support claims with relevant facts. One idea per paragraph
· Conclusion
· Summarise the main argument
· Focus on the question
· Be brief

	Action Words
	Description

	Analyse 
	Divide into sections or elements and discuss in full.

	Compare 
	Identify the similarities or differences between facts or examine the differences between ideas, facts, viewpoints, etc.

	Contrast 
	Point out the differences between certain objects or characteristics.

	Criticise 
	Point out the good and bad characteristics and give your own opinion after taking all the facts into account.

	Define 
	Give a short and concise definition (ie a summary of essential properties) of a subject or topic.

	Describe 
	Name the characteristics of an object or topic. You should do this in a logical, well-structured way.

	Discuss 
	Discuss a topic by examining its various aspects. Use a critical approach.

	Evaluate 
	Give your own opinion, using certain standards as a basis, about a topic.

	Explain 
	Explain and clarify to ensure that the reader clearly understands you. Use illustrations, descriptions or simple but logical explanations.

	
	




Numeric Skills
Numbers are important to an attorney because they need to run their practices one day after becoming attorney’s. These include dividing assets, apportionments, fair divorce cases, paying employees, determining damages etc. 

Important formula when subtracting VAT
100/(100+VAT) * VAT INCL amount = answer

Interest
Interest = Principal debt * interest rate (interest/100) * time (years)

Apportionment of damages
Piet and Dawie collide at a crossing. Piet drives a Navara and is found 40% negligent whilst Dawie in his Porche only 10% negligent. 
The damage to the Navara amounts to R 40 000 whilst it was deemed uneconomical to repair the Porche. Pre accident value of the porche was R 650 000 and salvage value is R 40 000. Which driver must pay which owner and what will the damages be

Piet in the Navara is 40% negligent therefore
40/100 * R 40 000 = R 16 000

Piet needs to pay Dawie R 16 000 in damages

Dawie is 10% negligent 
Pre accident value minus value of wreck = total damage
R 650 000 – R 40 000 = R 610 000
10/100 * R 610 000 = R 61 000

Piet needs to pay Dawie R 61 000 in damages

Piet ows Dawie R 61 000
Dawie ows Piet R 16 000

Piet minus Dawie = R 61 000 minus R 16 000 = R 45 000
Piet ows Dawie R 45 000


Research skills (10 marks)

There are two (2) sources of Law

	Primary
	Secondary

	Law at any given time (custom)
	Sources that support arguments

	Legislation – also known as statutes and is inclusive of the following
· National legislation – Parliament
· Provincial legislation – provincial legislatures; and
· Local legislation – city councils
	Textbooks

	Common Law
	Journal articles

	Case law
	Internet

	African indigenous law
	



Plagiarism: Plagiarism is committed when you take the words, ideas or thoughts of another person and present them as your own. A program called Turnitin actually compares words, phrases etc against 4,5 milliard pages from the internet to determine if plagiarism is at work in the students notes or assignments. 
Characteristics of plagiarism include
· Direct repeat or copying of paragraphs or sentences
· Repeating of thoughts, research results, statistics etc without giving recognition to the author
· Paraphrasing another’s work with small changes
· Base argument of a specific idea without giving recognition
· Copy and paste of original work and present it as your own
· Submission part or wholly of another student
· Submission of an original piece of work with correct references for 2 different subjects
· Being dishonest in an exam through making use of crip notes or copy from a fellow student. 

Primary Sources
Always consult legislation first regarding any type of research. This is because the legislation is the MOST authoritive source of information when making a case. Lesser authoritative sources include case law, African indigenous law, journal articles and textbooks. 

Original acts are published in the government gazette. 

The primary source of law is always legislation; legislation stems from acts/statutes and often referred in interchangeably. Reading the act alone is not sufficient in conducting research on a specific topic. One needs to consider other primary and secondary sources of the law as listed in the table above. This will ensure that you as an attorney are well prepared for court and will be able to provide expert opinion and advise to your client. Acts become effective when published in the Government Gazette. It is however imperative to make sure that a particular act you’re doing research on is effective otherwise the text may not be able to stand up in court. In such a case the particular act may be under review and it may be noted as a secondary source of law. 


Searching for court cases

· If you have a reference to the case “Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 you will find the case in volume (1) of 1988, of the South African Law Reports page 220 – Exam hint
1988 – Year it was reported
 (1) – Volume 
SA – Publication South African Law Reports
220 – Page number
· If you have the name of the parties (one or both) you can find the case reference by consulting the indexes
· Index to South African Law reports and Noter-up (1828-1946)
· Butterworth’s Consolidated Index  and Noter –up to the SA Law reports and Juta’s Index and Annotations to the SA Law reports
· In the “Cases reported” Butterworths or “Table of Cases” Juta which form part of these indexes you will find a list of reported cases. 
· If you have no reference info but want to know if any court case reported on a specific topic or court case based on a particular act you should also consult these indexes. It contains subject as well as legislation indexes

Not all South African law is written down – the term used is we say SA law has not been codified. 

Common law
To determine whether a crime has been committed you cannot look at legislation also, you also need to consider common law. Common law can be found in the writings of old authors from Roman and Roman-Dutch times. Exam hint

Secondary sources
Secondary sources have persuasive authority alone. Secondary sources are influenced by personal arguments which may not always be correct. 
· Books – Books can easily be out dated; date of publication appears on the title page or the back of the title page. Also consider acts which may have been promulgated after the book was written.  (See page 84) 
· Place of publication – to be sure which legal system is at play here
· 2 aids in books – table of contents and register/index. Exam hint
· A subject index which contains a list of topics and the page reference number at the back of the book. Exam hint
· Journal articles/periodicals – refers to academic publications and not shelf magazines. Academics publish results from time to time in what is known as journal articles. Examples include “Tydskrif vir die Suid-Afrikaanse reg”. Also one can use the Index to South African Periodicals (ISAP), a database which is made available through SABINET and contains journals as well as journals from all other subjects. Exam tip: the case of Blackbeard is not important for the exam
· Electronic sources – Any online publication relevant to the material researched. Very important is to consider date of publication, Consider the author, who does the website belong to, accuracy and quality, purpose of the website i.e. personal gain or enriching the law community. Exam tip: Electronic sources won’t be evaluated in the exam

Reading and understanding a journal article
· Consider the following
· When was the article published i.e. how old is the article, is it still relevant, was it published before or after the new Constitution?
· Who is the author, is this person authority on the subject, has this person written other articles
· Structure of an article
· Title
· Abstract
· Intro
· Arguments
· Conclusion
· Reading an article
· Read title as well as abstract
· Skim-read
· Read again for detail
· Read article again for footnotes as these sometimes contains valuable info
· Think about the article and answer the following
· Which aspects are the author addressing and why?
· Which solutions are given?
· Is it relevant info that can make a difference?
· Which sources are referred to and are they authoritative?
You don’t have to agree with the author , the author expresses from his/her point of view. Get different inputs and views on the topic – refer footnotes, get input from overseas writers  and if you differ you’ll have to substantiate your arguments. 

Footnotes are written differently depending on which medium of reference material is used
· Internet – Also considered social – Footnotes written in brackets (qwerty)
· Legal – Footnotes written at the bottom of the page


















Bibliography
A bibliography needs to be completed for al research done, the primary reason for completing a bibliography is where material was used from other authors i.e. not your own ideas, research etc (plagiarism) that a reference to the source is supplied. Essential bibliography information needs to be supplied which cannot be found easily and supplied in a consistent manner? The latter also applies such a publisher information, publication etc. in the footnotes a short version of the source must also be used. 

Apart from the bibliography a table (register or list) of cases as well as a table of statutes must also be used
Table of cases
Pietie v Kallie 2003 (1) SA 130 (C) 
S v Danie 1994 (4) 1134 (T) 

Table of statutes
Human tissue act
National health act 61 of 2003 
Anatomy act 20 of 1959 

Bibliography 101 exam hint
· Always use the latest edition of a book unless there is good reason to use a specific older version. Where one of more edition of a book is used the bibleo and footnote should indicate which editions are used
· Basic form of biblio is: Delport HJ and Olivier NJJ Sakereg Vonnisbundel 2nd ed (1985). The authors name should be written exactly as in the book (title page), if the author use his/her full names the same should be documented. Publisher and place of publication may also be mentioned with the date of publication in brackets after the title. Where more than one place of publication is mentioned, mention only the first name. i.e. [authors name as per title page of book][title of the book in italics][edition][year of publication]:[place of publication]
· Short form should be used in footnotes for example Delport and Olivier Vonnisbundel 34. 
· For sources with more than one author a maximum of 3 authors is given fully. Where more than 3 authors only the first author is given followed by et al. 
· There is no comma between the author’s surname and initials. A comma is added after his/her initials in the case of more than one author eg. Bezuidenhout T, Swanepoel LW and Nel ML. 
· Where a later edition of a source was rewritten by a) a new author(s), the author of the new edition is given with reference to the original author’s name in the title where applicable i.e. Scott and Scott Wille’s Mortgage and Pledge 
· Scott TJ and Scott S (1987) Wille’s Law of Mortgage and Pledge in South Africa 3rd ed Juta: Cape Town (later edition of book written by new authors)
· Title of the book is italicised, the first letter of each keyword of the title is written with a capital letter while conjunctions, prepositions and adverbs are in lower case i.e. of, and, in etc. 
· The edition is given directly after the title in the form 2nd, 3rd, 4th etc and not between brackets
· Place of publication and other aspects of the title are given in the language in which the contribution is submitted, i.e. if in English everything apart from the title will be in English. 
· Where work has been compiled by the editor or editors it is given next to the editor(s) name with (ed or eds) without a full stop in round brackets, always in English if the text is in English i.e. Zweigart and Puttfarken (eds) (1978)
· Where reference is made to a contribution in a collected work or compiled by an editor, there is reference to the relevant contribution as well as collected work
· Where the author who is being cited is the author or editor of a collected volume, the name is not repeated
· Where more than one source by the same author is cited the author’s name is given each time with the source
· Theses and dissertation must also be mentioned, the fact that they are mini dissertation or dissertation must be mentioned
· The items in a bibliography must be in alphabetical order taking the surnames of the authors/first authors as a point of reference
· Once a thesis is published it becomes a book and should be cited as such

Journals
· Same rule applies as for books but basic form changes to Stander AL “Die eienaar van die bates van insolvente boedel” 1996 (59) THRHR 388-399
· The title of the article is not italicised but in inverted commas, in lower case (except where capital letters are used) and followed by the date and volume (in brackets if available) of the journal
· The titles of journals where possible abbreviated. Abbreviation is italicised.  Law journals mostly prescribe on their editorial pags how journal titles should be referred in the abbreviated form. 
· Newspaper reports are cited similarly to law journals
· Piet B 1997-09-19 Business Day 4
· Piet B “Socio-economic rights must be enfored in South Africa – Pityana” 1997-09-19 Business Day 4

Old authorities (common law)
· Give the Latin or Dutch title of the book you cite and not the English translation
· [bookmark: _GoBack]Many of the works in Dutch bear different titles in various editions and reprints. Select a title and keep to it. A convenient guide to acceptable titles will be found in Hahlo HR The South African Law of Husband and Wife 5th ed (1985) xiiiff and Corbett MM et al The Law of Succession in South Africa (1980) ixff
· Corpus Iuris Civilis refer to Emperor Justinians Body of Civil Law (529-534) mid 6th century. It consists of Institutiones, Digesta or Pandectae and the Codex. It is customary to refer to them using English abbreviations I, D and C. where the part is divided into books, titles or sections unless specific referenced has to be made to one particular book a short reference can be used i.e. I 2.9.2 which refers book 2, title 9 section 2. More here The Corpus Iuris Civilis was issued in three parts, in Latin, under the direction of the imperial questor Tribonian at the request of Emperor Justinian in 529-534. The first part was the Codex Justinianus compiled all of the extant imperial constitutiones from the time of Hadrian. It used both the Codex Theodosianus and private collections such as the Codex Gregorianus and Codex Hermogenianus. The second part, the Digest (Digesta) or Pandects (Pandectae), was issued in 533 : it compiled the writings of the great Roman jurists such as Ulpian along with current edicts. The third part, the Institutes (Institutiones), was intended as a sort of legal textbook for law schools. Later, Justinian issued a number of other laws, mostly in Greek, which were called Novels (Novellae).
· Where a Roman-Dutch treatise is divided into books, titles (or chapters) and sections, the same approach is taken. Take Hugo de Groot Inleiding tot de Hollandsche Rechtsgeleerdheid (dutch title), the full details must appear in the biblio. Cite the appropriate passage in the footnote  in this way: De Groot 3.8.5 which refers to book 3, chapter 8 section 5. Another example is Johannes Voet Commentarius ad Pandectas (latin title) refer Voet 18.1.13

Internet
· Info obtained on the net is acknowledged by reference of a particular website as well as the date at which the website was accessed. Eg. Mamoepa B “The Act on Higher Education” http://www.star.hsrc.ac.za/nche.html [Date of use: 16 November 1997]








































 
Communication skills (20 marks)

Non-verbal communication

Non-verbal communication is the sounds and body language we use when communicating with one another. It also includes your attitude, face, clothes and send out their own messages. 

Verbal communication represents facts whilst non-verbal communication represents feelings, emotions and attitude. 

· Facial expressions
· Body language 
· Messages your body sends 
· There is a 4th one in how you dress i.e. your clothes but could be incorporated into point 3
· Examples include clothes – dress for success – advocates should wear black and white under their gowns and bib
· Body language – act with confidence and should be accompanied by your professionalism. Don’t chew on bubblegum in court or in front of your client. Some examples include hands behind back – think you’re better than others, hands on your sides – aggression, folding arms in front of you – you are on the defence and closing in. 
· Eye contact – look at judge or magistrate when you make submissions. Don’t fidget with papers, be prepared. Look the accused/witness in the eye when asking them questions. Show respect to everyone. 87% of information is conveyed through the eyes, 9% through ears and 4% rest of senses. 
· Facial expression – 65% of what you are saying is done non-verbally. Be careful what your face tells about your feelings. Use your face to your advantage, people can see when you care or not. Your client wants to see that you care about his/her feelings. Never look at your watch in an interview. 
· Tone of voice – vary your tone, speak loud enough that everyone can hear you especially in court. Speak louder when you want to emphasise something and softer when you want to create atmosphere. Repeat a person’s point to stress something. 
Non verbal communication also includes answering of phone calls, responding to messages, prompt and quality responses in letters. Be punctual in appointments and paper work. Your whole image must be professional. 

Interviewing
Interviewing is important as it brings forward the case you’ll have to prepare for and ultimately defend/prosecute in court or give your client advice on a particular matter. Questions form the crux of interviews and the following can be said about interviews (IIOA)
· Establish interpersonal dimensions of the lawyer-client relationship
· Identify issues and obtain sufficient detailed info to advance their case
· Determine clients objectives and as far possible advise accordingly
· Prepare way for further action on behalf of the client
Preparing for interviews
· Will make you know what you want  - the attorney ask the questions and need to prepare for the interview. Prepare discussions relevant to the case
· Know the kind of info you’ll need such as personal details, birth cert, contact numbers, employment etc. 
· Research the applicable law i.e. if the client is dismissed from work then research Labour Law. Refer research skills when doing research
· Jot down relevant facts about the case or what you think may be of relevance. These will inform the type of questions you’re going to ask. 
· Write down relevant question you want to ask the interviewee
· Think of questions your opponent will ask your client, this will be helpful when framing your questions
Actual interview
· Make your client at ease, it is at this stage when they feel apprehensive and may not give you all the detail you need to represent them in court. 
· Start showing interest in your client/witness
· Do not rush the main issue, allow them to relax – talk about their interest/hobbies, add your own experience around those – make it personal. 
· Enquire about his/her name and how you should refer to them 
· If possible offer tea, water or coffee – no alcohol. 
· If interviewing a witness you need to specify who you are acting for
· Reassure the witness about the confidentiality of the discussion
· Ask the witness or client to give a short outline of what happened – take notes as he/she speaks
· You may stop the witness if you need something clarified
· After the first run you may ask them to run through it again – check for inconsistencies in the story and whether there are deviations – can be very important especially when going to court. Again feel free stop and clarify wherever needed
· Remain focussed on the facts
· Listen
· Witness or client must give you information relevant to your question, erring from answering the question may be an area you want to explore further as often the crux of the detail sit in this and the witness/client may be ashamed to discuss this with you. 

Listening skills
Listening is a skill and skills are acquired and not our natural abilities. Practising listening is not easy and needs to be done on a continuous basis. Hearing is passive, we do it spontaneously whilst listening is more active, more involved and requires participation. 
A good listener is:
· Empathetic
· Keep eye contact and responds to the speaker accordingly. You respect other by not interrupting them while they are speaking 
· Good listener listens with his eyes i.e. facial expressions
· Participates in the interaction, silently, by active body language i.e. nodding
· Use of receptive language i.e. “I see” and non-verbal like nodding or shaking head
· Seeks clarification where there are any misunderstandings, ask questions if not fully understanding what is being said
· Care about the speaker and other role players and value the message even if you don’t agree to the message
· Pays full genuine attention, don’t fake attention
· Shows interest, commitment to the interaction – in a professional setting this is apparent through making notes
· Must be open-minded
Ways of listening
2 ways 
· Listen for facts; and 
· Listen while taking note of feelings and emotions
Listen for facts
· Listen of what is being said i.e. attending a lecture 
· Think about a topic before attending the lecture
· Read about the topic
· Listen for main arguments
· Which arguments support main ideas
· Remain objective
· Take notes
· Ask questions for clarification
Listen while taking note of feelings and emotions
· Do not judge the speaker
· Use non-verbal communication to help relax the speaker
· Don’t interrupt the speaker
· Avoid disturbances like phones etc
· Don’t quote examples from your own life
· Don’t give advice unless asked for – you are not a psychologist
· Once the speaker is finished make a summary of what has been said
· Ask questions to clarify

Logic and legal arguments
Legal argumentation is the activity by a lawyer to apply the relevant law to a particular legal problem.
The main idea of having studied law is to get to grips with the procedures and content of the relevant laws, through arguing you will have to find the appropriate law and research it further when representing or advising your clients. You need to construct sensible and fluent chain of events which lead to a probable conclusion. The ability to argue effectively depends on how logically your ideas are organised with reference to sequence, combination of research applicable conclusions – a skill imperative in Law. 
What is logic
Logic has to do with solving problems by argumentation. It gives guidance on how to argue. It has to do with good thinking where meaningful thinking is of the utmost importance

Focal point of logic is the argument. An argument is a network of statements in which one statement is made on the strength of the rest i.e. the garden is wet because it rains is simple on the grounds or reason called the premise. 
Premise – it rains
Conclusion – it is wet
Thus P 	         C

There are 2 forms in relation to premise and conclusion
Deductive reasoning
The conclusion follows directly and fully from the premise 

All humans are mortal 
Socrates are human          Socrates are mortal 

The premise forces the conclusion
3 aspects are important
· Form and content
· Premise 1 + Premise 2         Conclusion. 
· It also carries certain contents: Socrates, humanness, mortality which are linked to give above form 
· In deductive reasoning the form determines the validity of the argument 
· One can link meaningless sentences  which have the same form but will end up with meaningless conclusions
· Truth; and 
· For an argument to be true and not only valid the premise has to be true i.e. meaningful facts. From these a valid conclusion which will also be true can be deducted
· Meaning
· Form of argumenting may seem inferior because it does not give new knowledge or guarantee truth. It provides clarity of meaning and of knowledge we have
Refer page 108 – rape case example 1
Deductive reasoning 
· Semen sample A was taken from Barbara’s vagina – True
· Semen sample B was taken from Abel – True
· DNA from sample A matches sample B – true
· No 2 people have the same DNA sample – true
· Both sample A and sample B came from Abel – true 
· Therefore Abel has sexual intercourse with Barbare – conclusion

Inductive reasoning
The form is the same as deductive reasoning but the conclusion contains something new, something goes beyond all premises. On some observations scientists makes claims that cover all future instances like “water boils at 100 degrees, all objects gravitate towards the earth, dreams have deeper meanings” etc. the problem is how the premise can still be seen as grounds for conclusion. Consider the following
· Argument from (so-called) law: 
· Scientists usually formulate laws which they argue further. Lawyers argue from or on the basis of laws and then have to be shown that a particular instance is one covered by that law or show that the law does not apply. Where the behaviour of people is under scrutiny this strategy is used – if an action can be seen as a law like pattern, it is often seen as not part of a conscious decision and thus pardonable. 
· Correctness or correlation
· Weaker form of foregoing
· It is not claimed or assumed that there is a law but that 2 different occurrences often go together or there is an established correlation between the 2, thus ‘because A therefore B”. Can also be form of excuse. I stole the tv because my friend said I must. 
· Causality
· Strongest form between 2 events – there must be some form of necessity in their interconnection
· General argument form in the legal world as causality needs to be proven

Because the conclusion does not follow the premise in this case but only rely on the premise for support, inductive conclusions are always more vulnerable. Therefore any case which is argued in this manner needs to be built up to provide a strong conclusion. Premises should be formulated and combined that the conclusion derived will end up to be more acceptable and any other possible conclusion. Similarly when the object is to discredit an argument these are the places to look for weak spots. 

Example 
Assuming Abel got arrested for raping Barbara and applies for bail the court will consider the interest of society and the following
· Will Abel return to stand trial if released on bail
· Will he interfere with the state witness
· Will he be a danger to society
· Will his own life be in danger – will Barbara try to kill him
The court will further consider evidence supporting the above
· If released on bail is it probable that he will stand trial
· Is it probable that he will interfere with the state witness
· Is it probable that he will be a danger to society
· Is it probable that his own life may be in danger
i.e. there may be a mob of 20 people waiting outside the courtroom threatening Abel’s life
Premise 1 – there are 20 mod outside the courtroom 
Premise 2 – many of them threaten to kill him 
Conclusion – Abel’s life is in danger and bail is therefore denied

The court may not know exactly what will happen but there is a strong probability that Abel could be killed and therefore should not be released on bail. 

General remarks
Nature of premises
Premises in arguments are different in nature, they can be perceived or acknowledged facts or assumptions and at times be so obvious that they are not even mentioned. They can also contain conclusions of an earlier argument, a long argument in court often has a nature of a whole string of arguments linked together to reach a conclusion. Everything put forward in an argument should be relevant to the main topic – stick to the point. 2 forms of irrelevance in arguments
· Argumentum ad hominem 
· Attacking the arguer instead of the argument.  Whatever is said about the person it does not affect his/her argument
· Argue from authority i.e. introduce a name in an attempt to strengthen the argument. Name refers to an argument or an accepted view. Don’t use a name in a weak argument. 
· Don’t argue in circles – wished for conclusion can be hidden as a conclusion. 
· Criticism 
· When criticising an argument one can focus on the premise or the conclusion. The conclusion may be valid but not acceptable or not even valid. Premises may be rejected as untrue or irrelevant. Any form of criticism needs to be argued and treated individually. 
· Non sequitur
· Logical sequence should always lead to sensible results or a final conclusion, without this we simply cannot arrive at valid conclusions. Non sequitur refers to the opposite – conclusions do not follow the premise that they are supposed to be derived from, for example: 
· Premise 1 – My dog has a tail
· Premise 2 – All horses have tails
· Conclusion – My dog is a horse – obviously not true. 
· The process of logical reasoning may help to adding to one’s power but that does not establish the truth. 
· The presiding officer (Judge or magistrate) must make a decision based on the facts that is presented 
· It is up to you as the attorney to organise the facts, find the law and formulate a logical argument that will win you the case. 
· Logic may be challenged in many different ways such as 
· Argument is based on false, weak or ridiculous premises
· Inferences/assumptions made from the premise is flawed
· Where the final conclusion is made it does not follow the premise it is supposed to follow (non sequitur)
· Consider this example 
· Premise – Brazil is home of soccer
· Conclusion – all Brazilians play soccer
· The conclusion drawn up here can be challenged as non sequitur 

Oral advocacy
Points to consider 
1. Preparation
1.1. Preparation starts with getting your mind and attitude right for the work you do
1.1.1. Do research on a relevant case 
1.1.2. Be conservant with contents of your own life
1.1.3. Make necessary arrangements with your client or witnesses
1.1.4. Formulate your questions
1.1.5. Prepare your witness and client for the trial
1.1.6. Do not take anything for granted – think of what your opponent may through at you 
1.1.7. Be punctual – arrive early, introduce yourself to the magistrate, 
2. Summary of procedural steps in a trial (civil trial) plaintiff and defendant 
2.1.1. Exam hint: draft an opening address. Opening address – used to introduce the case to the presiding officer (judge or magistrate) briefly and simply and contains the following. Note NO arguments or evidence is given here. Evidence is given in examination in chief
2.1.1.1.1. Refer to magistrate as ‘Your worship” 
2.1.1.1.2. State your name “My name is Tinus Bezuidenhout”
2.1.1.1.3. State whom you act for “ I act for the plaintiff” 
2.1.1.1.4. State what the matter is about “this is a claim for damages resulting in a motor vehicle accident 1 December 1995 between Pietie and Willie” 
2.1.1.1.5. State the issue in the dispute “ the parties differ on the quantum of the claim” 
2.1.1.1.6. State what evidence you will present “ I will call Prof Duvenhage an expert on motor vehicle accident reconstructions as well as the panel beater as a witness” 
1. Plaintiff legal representative
2. Defendant legal representative 
2.1.2. Plaintiff’s case
2.1.2.1. Examination in chief (plaintiff’s lawyer) – may only commence once witnesses are sworn in
2.1.2.2. Cross examination ( defendants lawyer)
2.1.2.3. Re-examination ( plaintiff’s lawyer)
2.1.2.4. Close the case (plaintiff’s lawyer)
2.1.3. Defendant’s case 
2.1.3.1. Examination in chief (defendants lawyer)
2.1.3.2. Cross examination ( plaintiff’s lawyer)
2.1.3.3. Re-examination ( defendant’s lawyer)
2.1.3.4. Close the case (defendant’s lawyer)
2.1.4. Closing arguments
2.1.4.1. Plaintiff’s legal representative
2.1.4.2. Defendant’s legal representative
3. Examination in chief
· Examination in chief may only be conducted after this witness has been sworn in.
· The witness needs to tell the story logically, fluently and coherently 
· You as the lawyer need to prepare your client or witness for examination-in-chief
· Always observer the witness’s or client behaviour – he/she may be nervous – ac court room is very intimidating. 
· In order to relax your witness or client make your communication friendly and conversational. 
· Frame your questions to the witness/client which is relevant to your purpose. 
· Be wary of asking leading questions in examination-in-chief, your opponent has a right to object leading questions. Leading questions is like You were driving drunk the evening you had the accident, weren’t you? . Non leading using the same example would be where were you the night of the accident? 
· Leading questions require a yes or no answer 
· Not all leading questions are objected to. When it may be objected is when it is meant to elicit facts that are not in dispute. Is your name Tinus Bezuidenhout and do you live in Boksburg?
· Remember your task is to let a coherent story form from the questions you ask from your witnesses
4. Cross examination
· Cross examination is very tricky and requires lots of practice
· Be careful not to strengthen your opponents case
· Be foccussed, know what you want to get out of cross examiniation
· You need to be aggressive and shake up the witness to the extend where his/her version of events can be tested or exposed
· Sole purpose is to punch holes in your witness’s side of the story. 
5. Re-examination
· Conducted after your witness has been cross-examined
· Purpose is to try and lessen damage done during cross-examiniation
6. Closing arguments
· Meant to persuade the court to follow your line of argument and hopefully find it in favour
· You may find logic and legal argument valuable in this section 
· Closing arguments is done by both plaintiff’s and defendant’s legal representation after all the facts have been given
· Where possible you should prepare heads of argument to support your argument 
· Heads of argument briefly outline 
· Facts or background of the case
· Evidence
· Applicable law and sources; and 
· Ask the court for a specific order or orders or prius – this is the decision you’d like the court to exercise. 
· Be presented orally to the court










































Reading skills (25 marks)
Reading acts

Refer act on page 30 of SCL1501
Exam hint
	Reference
	Short description
	Definition

	A
	Short title of the act
	Electron Communications Act, 2005 and also refer to section 98 Short title and commencement

	B
	In force/date of Presidents signature
	Always make sure the act is effective before referring to it. Whenever there is a dispute the English version will be the official version. It was signed by the President 11 April 2006

	B1
	Date of publication
	The act was published in the GG 18 April 2006

	C
	Long title of the act
	The long title is printed under the word ACT and always in bold. It explains the purpose of the act. 

	C1
	Contents
	Contents follow the long title and are always printed in the form of chapters per topic. 

	D
	Definitions
	Explains certain words or phrases in the act which it not always clear or understood in what context the words are used. 

	E
	Sections
	Sec 4

	F
	Subsections
	(1)

	G
	Paragraphs
	(a)

	H
	Sub paragraphs
	(i)




When you refer to an act you’ll write it as Sec 4(1)(a)(i) of Act 36 of 2005. This is typically done only once and thereafter one can refer to simply “the Act” No comma between name and number of the act. A shorter way of referencing is Act 36 of 2005 or Act 36/2005

Context
One needs to take onto account the context which gave rise to the Act. Section 39(2) of the Bill of Rights in the Constitution says that a court, in interpreting any Act, has to take cognisance of the spirit, purpose and objectives of the Bill of Rights. Gave rise considers socio-economic status, political influence and historical events that led to a particular act being enforced. 

Presumptions – Exam hint
· Legislation does not contain meaningless sections, everything has meaning
· Legislation does not want to change the laws unnecessarily
· Unreasonable and unfair consequences are not envisaged
· Legislation only applies in future and not retrospectively











How to read a court case

3 cases will be reviewed

	Case name
	Type of case

	S v Makau 1993 (1) SACR 160 (T) 
	Criminal

	Molefe v Mahaeng 1999 (1) SA 562 (SCA)
	Civil

	Ex Parte Addleson 1948 (2) SA 16 (E) 
	Motion application where only one party is involved



Format
Criminal 
[State]v[Accused][year reported][volume][publication][page reference][where case was heard]

Civil - magistrate
[Plaintiff]v[defendant][year reported][volume][publication][page reference][where case was heard]

Civil –higher courts
[Appellant]v[respondent][year reported][volume][publication][page reference][where case was heard]

More detail on court cases

	Case name
	How to read it

	S v Makau
	State v Makau - Criminal

	1993
	Year the case was reported

	(1)
	Volume 

	SACR
	Publication – South African Criminal Law Reports

	160
	Page reference of the publication

	(T)
	Where the case was heard – Transvaal Provincial Division

	A quo (from where)
	Court of first instance



A table below will indicate all the relevant acronyms used in reading court cases

S v Makau – State v Accused – Criminal case
· S – refers to the state
· Makau – accused
· V – versus or against
· R – may also be in the place of S in cases before 1961 before South Africa became a republic. The R stands for Royal Crown. R in Latin also refers to Rex which means King or Regina which means Queen
· In criminal cases there are always the State versus the Accused and not the defendant or plaintiff

Molefe v Mahaeng – Plaintiff v Defendant or Appellant v Respondent – Civil case
· Refers to civil case (civilian case) as the matter is between 2 citizens
· Action proceeding was used in this case – in action proceedings the name of the plaintiff is printed first then the defendant. 
· Should the matter be on appeal the name of the appellant will appear first followed by the respondent. 
· We can derive this from the case name stating SCA – Supreme court of Appeal therefore the appellant is Molefe and the respondent is Mahaeng.
· Action proceedings are done via summons and used when there is a fundamental difference of opinion between the parties i.e. who caused the accident. We can therefore say that Molefe wasn’t happy with the order of the court from the magistrate court and went on to appeal whereby Mahaeng needs to respond. 

Ex Parte Addleson – Parties are applicant and or respondent if any – Civil case
· In application proceedings the Latin words “Ex Parte”appear before the applicant’s name i.e. the person who is bringing the application.
· Mr Addleson brought an application to be admitted as an attorney
· In application proceedings the procedure is stated by way of notice or motion
· Used when there is no fundamental difference between the parties as far as the facts of the case is concerned. 
· If the other party wishes to object to the application that person would be indicated as the respondent. 

Law reports
	Acronym
	Definition

	SACR
	South African Criminal Law Reports

	SA
	South African Law Reports

	CLR
	Commercial Law Reports

	SALLR
	South African Labour Law Reports

	BCLR
	Butterworth’s Constitutional Law Reports



Court where the case was decided
· Not all civil and criminal cases are reported – only the important ones are
· Look in the judgement section of a court case to determine whether the case was first heard somewhere else. For cases reported under SCA most of the time there should be a quo in the judgement. 
· Ex Parte cases can only be heard at the High court

Table of abbreviation used in the different courts of South Africa

	Abbreviation
	Full name
	Area

	CC/KH
	Constitutional Court 
	Johannesburg

	SCA/HHA
	Supreme Court of Appeal
	Bloemfontein

	C/K
	Cape Provincial Division
	Cape Town

	E/OK
	Eastern Cape Provincial Division
	Grahamstown

	SE/SOK
	South East Cape Provincial Division
	Port Elizabeth

	N
	Natal Provincial Division
	Pietermaritzburg

	D/D+C/D+K
	Durban and Coastal Local Division
	Durban

	NC/NK
	North Cape Division 
	Kimberley

	O
	Orange Free State Provincial Division
	Bloemfontein

	T/TPD/TPA
	Transvaal Provincial Division
	Pretoria

	W/WLD/WPA
	Witwatersrand Local Division
	Johannesburg




Structure of reporting a decision
How a court case is outlined (documented)

Judge’s names
Names of the judges appear under the name of the court where the matter was heard. The “J” followed by the judge’s surname is not his/her initials but rather stands for the title Judge. 
Up to November 2001 judge’s titles were indicated as follows

	Abbreviation
	English
	Afrikaans

	Constitutional court

	P
	President
	President

	DP/AP
	Deputy President
	Adjunkpresident

	J/R
	Judge
	Regter

	Supreme Court of Appeal

	CJ/HR
	Chief Justice
	Hoofregter

	DCJ/AHR
	Deputy Chief Justice
	Adjunkhoofregter

	JA/AR
	Judge of Appeal
	Appelregter

	AJA/WnAR
	Acting Judge of Appeal
	Waarnemende Appelregter

	High Courts

	JP/RP
	Judge President
	Regter-president

	DJP/AdjRP/ARP
	Deputy Judge President
	Adjunkregter-president

	J/R
	Judge
	Regter

	AJ/WnR
	Acting Judge
	Waarnemende Regter

	2001 Onwards titles changed

	Constitutional court

	CJ/HR
	Chief Justice
	Hoofregter

	DCJ/AHR
	Deputy Chief Justice
	Adjunkhoofregter

	J/R
	Judge or Justice
	Regter

	Supreme Court of Appeal

	P
	President
	President

	DP/AP
	Deputy President
	Adjunkpresident

	JA/AR
	Judge of Appeal
	Appelregter

	AJA/WnAR
	Acting Judge of Appeal
	Waarnemende Appelregter



Date on which the case was heard
This is normally documented under the names of the judges

Flynote (catchphrase)
Catchphrase is also called a flynote and are the most important points with which judgement is concerned. Catch phrases are put in point form separated by dashes. 
The catchphrase is used to get a high overview of what the case is all about and usually below the date at which the case took place (was heard in court)

Headnotes
Headnotes are also written by the editor of law reports who is employed by the publisher. A headnote is a summary of the case and includes all aspects of the case the editor feels is important. It also includes the area of law which is at play as well as the ratio. Some sentences in the headnote start with the word ”held” which signifies a finding of the court and typically takes the format “The court held that…”

The headnote gives you an idea of what the case is about but it can be incomplete or inaccurate 

Legal representatives
Legal representatives are captured under the headnote. They can either be advocates or attorney’s. 
Ex Parte cases usually only involves one i.e. either advocate or attorney as there is only one person bringing the application to court. 

Summary of heads of argument
Summary of heads of argument is a summary of arguments authorities present in court i.e. old cases which you find by researching a particular case. This refers to older cases where similar decisions were made. (see page 49)

Date on which judgement is given
Some cases reach a decision the same day but others don’t always pass judgement on the same day. 
When judgement is given on a different day as the case was heard by the court words “Cur adv vult” appear. This is short for curia advisari vult which means the court wishes to consider the verdict. These words are then followed by postea which means afterwards. After postea you will see a date which is when judgement is given. If these words do not appear it means the decision was made on the same day. 






















Judgement (FDEDOO)
Usually found after the attorneys who represented their clients and usually take the following order
1. Facts are given first
2. Discussion around the relevant legal principles
3. Existing law is applied to the facts of the case
4. Decision is given in the light of relevant legal principles
5. An order is given 
6. Finally an order regarding costs are given

There are 3 types of judgement
A case may be heard by more than 1 judge, where judges are in agreement one judge hands down judgement but represents judgement from all judges on the bench. Judges may also disagree in which case more than one judgement can be handed down. These differences typically include the following
Majority judgement
· Means majority of judges agreed to judgement – usually the same scenario applies. One judge pass judgement and the others agree. The ratio decidendi of majority judgement creates the precedent for future cases and also binding
Minority judgement – does not create precedent – future persuasive power
· The judge disagrees with the majority of judges on the bench and reaches a different conclusion. Differences would typically involve the actual judgement and the reasons for the judgement. 
· It is also possible for a judge to concur (agree) with the minority judgement 
Separate judgement – does not create precedent
· Sometimes judges do not disagree with judgement but has different reasons for judgement . Ratio decidendi is ONLY found in majority judgement. 
· It is also possible for a judge to concur (agree) with the minority judgement 

Order of the court
Usually starts by saying “In the result I would make the following order…..”
And usually ends before the concurring judge(s)
Here the sentence is handed down 

Order as to costs
After a case is complete costs are to be paid. The order will stipulate who needs to pay what. Sometimes no order to costs is made. 
Let us consider the following
· No order as to costs – self explanatory
· Dismissed with costs – means the appellant has to pay costs I,e, Molefe must pay the bills

Attorneys 
Names of the attorneys are also documented

Letters of the alphabet
Along each page are letters of the alphabet, these help us when we want to make specific reference to  a statement, or anything relevant to the case. It is typically written as 
S v Makua 1993 (1) SACR 160 (T) 162G – this refers to “constitutes a third of his total blood loss….”
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