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4.3 Non-verbal communication
4.3.1 What is non-verbal communication?
People communicate with each other through the spoken word (sounds) that have specific meanings. While you are talking with your mouth, your body; for example, your attitude, your face and your clothes also send out their own messages. This ‘‘language’’ you speak without words is called non-verbal communication. 
4.3.2 The importance of non-verbal communication for a lawyer
Non-verbal communication can make or break a lawyer. You should use non-verbal communication to give credibility to your appearance in court while arguing a matter. In other words, your body language, attitude, clothes, and so on can help you on your route to success, or it can be the reason for your failure as a lawyer. Research has shown that 35% of your message is communicated verbally, while 65% of the message is transmitted through non-verbal communication. Verbal communication usually transfers information or facts, while non-verbal communication transfers feelings, emotions and attitude.
4.3.3 Examples of non-verbal communication
Clothes:
We live in Africa where it can be extremely hot. No one expects men to wear a suit or women to wear stockings every day. But remember the legal world is a professional world. You need to dress professionally. People expect their advocate or attorney to look like an advocate or attorney. Dress for success! Attorneys, who have to wear a gown in court, should be dressed neatly under the gown. If you are an advocate you should wear only black and white under your gown and bib.
Body language:
Your body language must complement your professionalism. Act with confidence. Never lie on your backside during a consultation or interview neither in court. Sit up straight. Do not chew bubble gum! In court, stand up straight; pull your shoulders back so that you create a dynamic look. If you stand with your hands behind your back, the message is that you think you are better than the rest. If your hands are on your hips, you are aggressive. If you fold your arms in front of you, it signals that you are on the defense and are closing in.
Eye contact:
Look the judge or magistrate in the eye when you make your submissions. Do not fidget with papers while speaking — be prepared! Look the accused or a witness in the eye when you ask them questions. Show respect to everyone. Up to 87% of all information is conveyed through the eyes, only 9% is conveyed through the ears and 4% through the rest of the senses Facial expressions: As we already indicated, 65% of what you are saying is transmitted through non-verbal communication. Be careful what your face tells about your feelings. Do not make the right sounds but look bored. Use your face to your advantage. People can see whether you care or not. Show sympathy and interest — your client wants to see that you are involved in his/her case. Never look at your watch while interviewing a person!
Tone of voice:
Vary your tone of voice. Speak loud enough so that everyone can hear you, especially in court. Speak louder when you want to emphasise something and a little bit softer when you want to create atmosphere. Repeat a person’s words if you want to stress a particular point.
Lastly, the above are a few examples of non-verbal communication techniques a lawyer may use.  Remember, your clients have to believe in you; otherwise they will not pay your bills or use you again. In court you can use non-verbal communication very effectively. Keep in mind that you want to win the case! People support winners! Just remember that non-verbal communication also includes other professional behaviour and service delivery such as answering phone calls and responding to messages. The quality and promptness of the letters and accounts you send out are a reflection on you. Be punctual with appointments and paper work. Ultimately your whole image must be professional. 
4.4 Interviewing
We indicated at the beginning of this study unit that a variety of aspects in communication will be covered. It is important to note that all the different sub-sections, non-verbal communication, interviewing, listening and logic should not be seen in isolation. All aspects together will make you a good lawyer!
4.4.1 Why interviewing skills? – The attorney is the one who needs to prepare for the interview
As a lawyer, you need interviewing skills because you act for someone else (your client). It thus makes sense that you get your client’s story before taking any action to advance his/her interest. It is the nature of the profession that you will have to find more information from other people who may help in your preparation, appearance in court or even when you give legal advice. Thus you will need these skills when you, for example, consult with witnesses, experts or other role players in a specific matter or issue. It is important to know what kind of questions to ask how to ask these questions, and how to conduct yourself when interacting with these people in order to obtain the information relevant for your case. Maughan and Webb (2005:110) state the following functions of an interview:
· To establish the interpersonal dimensions of the lawyer-client relationship;
· To identify the issues and obtain sufficient detailed information to advance the matter;
· To determine the client’s objectives, and so far as possible, advise accordingly;
· To prepare the way for further action on behalf of the client.
4.4.2 Preparing for interviews
We need to reiterate that it is important to prepare thoroughly for your interviews with clients and witnesses. In short, this will make you ‘know what you want’ from the interview. In other words you will be better placed to ask questions that will elicit relevant information from your interviewees. You need to keep in mind that it is on the basis of, especially initial interviews, that you will be able to do further research on the matter in order to advance the case for your client. Take note of the following: 
· Know the kind of information you will need for the file: personal details, addresses, employment, contact numbers, marital status, identity documents, birth certificates etc.
· Research the applicable law. If, for instance, the matter is about your client’s dismissal from work, you may have to refresh your knowledge of Labour Law. Read textbooks on the issue and get relevant cases on dismissals and related topics. Make sure the cases deal with facts similar to the ones regarding your case. 
· Jot down the relevant facts or aspects that you consider essential to the case, or that which you think you might need to prove your case. These will inform the type of questions that you have to ask.
· Write down the relevant questions for the information you want to obtain from the person you are going to interview.
· Think of the possible questions that your opponent may ask your client. You will find this strategy useful when you ultimately frame your questions during the interview.
4.4.3 The actual interview
When you meet the client or witness, try to make him/her feel at ease. It is at this stage that clients or witnesses feel apprehensive, anxious or nervous. Make them feel that they are welcome, and that you are willing to help them. In this regard you should note the following:
· One of the approaches you may take is to start off by showing interest in the client or witness.
· Do not rush into the main issue that has necessitated the interview. You should allow them to relax.
· Enquire about his/her name, and how he/she would prefer to be called. Establish whether he/she would like to be called, say, ‘‘Mr. Nkhwashu’’ or simply ‘‘Richard’’.
· Talk about general things, eg what could be happening in the wider social sphere, like sport; ask about his/her hobbies, where he/she lives, general information about his/her background.
· If possible do offer him/her tea, coffee or a soft drink.
· If you are interviewing a witness, you need to tell him/her who you are acting for (ie your client).
· Reassure the witness about the confidentiality of the discussion or interview. When the client or witness seems relaxed, you may get to the ‘‘real’’ questions relating to the matter. Remember that this is what the whole interview is for. You should make sure that you get what you want from the interview: For example, you may start of by saying: ‘‘We are preparing a court case regarding the collision that happened on the Lydenburg Road on 03 January 2007, and would like to get more information from you. We got your details from our client, Mr. Peu, whose car was one of the cars involved; and he said you witnessed the collision and that you were willing to assist the court in the matter.’’ 

Thereafter you may get into asking the questions that require the more specific details regarding the matter. In this respect you should consider the following points:
· A safe approach is to ask the client or witness to give a short outline of what happened. You should do this to give yourself the opportunity to get the general sense of the ‘‘story’’.
· Take notes as he/she speaks so that you have the necessary information.
· You may stop the witness if he/she speaks too fast or if you want something clarified.
· After this initial run, you may politely ask him/her to start the ‘‘story’’ from the beginning (that is, he/she should give an outline of the events again).
· & At this stage you should check inconsistencies, and whether there are any
· Deviations.
· You should, again, be free to stop him/her and politely ask him/her to clarify such deviations. Take notes.
· Remain focused on the facts or the ‘‘story’’. In this way you should be able to sift away his/her emotions or opinions, and stick to the facts.
· & During all this, remember the guidelines and points we will discuss in the section
· ‘‘Listening Skills’’. Try and observe these guidelines.
· Finally, ensure that the client or witness gives you the information that is relevant to the questions you considered before the consultation and that such information will help you develop your argument as far as the ‘‘issues in dispute’’ are concerned. 
4.5.3 Ways of listening
We do not intend to take too much space discussing the various ways in which we can listen. We believe that from the points already discussed here, you can see that listening may be passive or active. You should be aware that our focus in this discussion has mainly being on listening as an active process.
You can listen in two ways: (I) listen for facts, and (ii) listening while also taking cognizance of feelings or emotions.
Listening for facts: 
Here you listen for what is being said. This is shown by, for example, when the listener paraphrases or reflects on what is/was said. This way of listening is applied: for example, when you attend a lecture. You listen for facts, and analyse what you hear (on the basis of the facts that are presented). In order to benefit from lectures you should:
· Think about the topic before attending the lecture/conducting an interview.
· Read about the topic before attending the lecture.
· Listen for main arguments.
· Note which arguments support the main ideas.
· Try to remain objective.
· Take notes.
· Ask questions for clarification.
Listening while taking cognisance of feelings:
This way of listening is extremely important for a lawyer. This is an even more active process as you also listen for what is being felt. Thus, you reflect not only on what is said, but also on the feelings. Take note of the following guidelines on how to listen successfully in this way:
· Do not judge the speaker.
· Use non-verbal communication to help the speaker relax and to trust you.
· Do not interrupt the speaker.
· Avoid disturbances like phone ringing etc.
· Do not quote examples from your own life.
· Do not give advice unless you are asked for it.
· Once the person is finished make a summary of what he/she said.
· Ask questions if you need clarification
What does NVC entail?
NVC entails what your body is saying to other people. Your attitude, face, clothes can also send a message. This is called “body language” that you speak without using your mouth.
What is the significance of NVC for a lawyers work?
You should use NVC to add credibility to your appearance in court while arguing a matter. Your body language, attitude, face and clothes all help you on route to success or failure in the legal profession. NVC transfers feelings, emotions and attitude you are not speaking verbally. 65% of your message is communicated non-verbally.
Why is logic important for legal practitioners?
Logic is the ability to solve problems by argumentation. Lawyers need to use logic to persuade the courts and clients of their legal argumentation, Logic is when your conclusion reflects your premise. Logic gives lawyers guidance on how to argue and to get to grips with issues of an argumentative nature. Good, logical and meaningful thought patterns are very important in the legal field. The ability to argue in the legal practice depends on how one is able to construct sensible and fluent chain of ideas/premises which leads to a probable, acceptable conclusion.
Irrelevance in arguments
1. Non-sequitur
Latin meaning “does not follow”. It is a statement where the final part is unrelated to the first part. The explanation/conclusion does not follow or make sense of the previously stated facts/law/evidence. Arguments are based on weak, false and unacceptable premises. Good lawyers must avoid using non-sequiturs.
Example: “Beef curry is delicious” “I am going to polish my car.”
2. Argumentum ad hominem
Attacking the person instead of the arguer. “I don’t believe you, because you are gay”. This attacks the person’s personal attributes/interests, instead of his argument. Whatever is said about a person should not affect their argument.
4.7 Oral advocacy
Appearing in a court of law is a substantial aspect of a lawyer’s life. We need to emphasise, however, that you will not get all you need for a trial in this study unit. You will acquire much of what is needed with practice, for ‘’no words will ever convey all that can be learned from personal experience’’ (Morris 2003:3).
4.7.1 Important points to consider
 (I) Preparation
This may sound very simplistic, but it is a very important step in the trial process. Preparation starts with getting your mind and attitude right for the work you do. As discussed in the section on ‘‘Non-Verbal Communication’’ (see 4.3) even your body language plays a big role in your work as a lawyer. Although you will be expected to know the relevant and applicable law to the facts relating to your case, you should also ensure that your appearance (including body language) is prepared for the case. To avoid unnecessary embarrassment in court, make sure you are thoroughly prepared.
This is what you should bear in mind:
· Do research on the relevant law (see Study Unit 3: Research Skills).
· Be conversant with the contents of your file.
· Make the necessary arrangements with your clients and other important role players (for example, witnesses).
· Formulate questions you will have to ask.
· Prepare your witnesses and client for the trial.
· Do not take anything for granted, as you may lose even the most simple of cases.
· Punctuality: It is important to arrive early so that you get the time to establish which magistrate will hear the case. It is helpful that you arrive early to avoid the unnecessary anxiety resulting from having to look for the right court in the last minutes. Remember that late-coming creates a negative impression. It says a lot about you (in the eyes of the magistrate or even your client). If you are early you would have the opportunity to introduce yourself to the magistrate in his/her office before the start of the trial. This is necessary if you had not previously represented a client before that magistrate.
(ii) Summary of procedural steps/stages in a trial
For the purpose of explaining the stages of a trial we will refer to a civil matter; in other words a case between to individuals called the plaintiff (the person instituting the action) and the defendant.
OPENING ADDRESS: — Plaintiff’s legal representative
— Defendant’s legal representative;
PLAINTIFF’S CASE: — Examination in chief (plaintiff’s lawyer)
— Cross-examination (defendant’s lawyer)
— Re-examination (plaintiff’s lawyer)
— Close the case (plaintiff’s lawyer)
DEFENDANT’S CASE: — Examination in chief (defendant’s lawyer)
— Cross-examination (plaintiff’s lawyer)
— Re-examination (defendant’s lawyer)
— Close the case (defendant’s lawyer)
CLOSING ARGUMENTS: — Plaintiff’s legal representative
— Defendant’s legal representative
Opening address
— Address the magistrate: ‘‘your worship’’
— State your name: ‘‘My name is Joe Makolobe’’
— State for whom you act: ‘‘I act for the plaintiff (or defendant etc)’’
— State what the matter is about: ‘‘This is a claim for damages resulting from a motor collision that occurred on 31 December 2006 on the Lydenburg Road between Sasekani and Lenyenye’’
— State the issue in dispute: ‘‘The parties differ on the quantum of the claim’’
— State what evidence you will present: ‘‘I will call Prof Duvenage, an expert in
reconstruction of accidents, as well as Mr Papenfous, a panel beater, as witnesses’’.
It should now be clear that in an opening statement you should not give any arguments or evidence.  Your evidence should be presented during examination-in-chief, and your arguments are made after the evidence has been led.
Examination-in-chief – NO LEADING/”yes/no” QUESTIONS; if there are you may object.
The examination-in-chief may only be conducted after the witness has been sworn in. Here you should remember that the objective is to make sure that the witness tells the story logically, fluently and coherently. It is therefore important that you ensure that your client (or witness) is relaxed and is focused on the facts. You will find that his/her demeanour shows whether he/she is nervous. Thus you should always observe the witness’ body language as you go on with the examination-in-chief.
In order to encourage the witness to relax and tell his/her story, take care of your manner of questioning. Although you need to be formal, make the whole communication friendly, easy and purely conversational. Ensure that your way of framing questions will only prompt the witnesses to provide information that is relevant for your purpose. For example, information that would be in line with your particulars of claim or pleadings. Kok, et al. go to the extent of saying that ‘‘during examination-in-chief your witness’ evidence should mirror the information contained in the pleadings ... your opponent will attack discrepancies between the pleadings and your evidence’’.
The most problematic aspect in examination-in-chief is your ability to avoid asking leading questions. In court you (and your opponent) are entitled to object if either of you asks leading questions. The issue now, is how will you know that a leading question is being asked? Such questions presuppose information that has not yet been given. In other words the question somehow leads the witness to a particular answer, which usually favours your case. Typical leading questions require that the witness merely answers with a ‘‘yes’’ or ‘‘no’’.
You should, however, note that not all leading questions may be objected to. Instances where you or your opponent may not normally object to include situations where that question is meant to elicit facts that are not in dispute. That is, facts which may simply be regarded as ‘‘common course’’. In other words, both parties are in agreement as to the truthfulness of those facts. 
Example: Is your name Matome Letsoalo? And you stay at Lephepane?
Another example could be in situations where the two opposing sides are in agreement on the date, place and time of occurrence of a particular event. Thus your opponent may not object to this ‘leading question’’:
& Tell the court where you were on the 2nd of January 2006. But, ‘‘Were you in hospital on 2 January 2006?’’ will be leading.
Kok, et al. (2002:180) give examples and brief explanations of leading questions:
Examples
First question: ‘‘What is your name?’’
Answer: ‘‘Mrs. Roberts’’
Second question: ‘‘What work do you do?’’
Answer: ‘‘I am an industrial psychologist.’’
Third question: ‘‘How long have you been an industrial psychologist?’’
2. ‘‘So, Mr Roberts, you shot Mr Kitchen with a shotgun?’’
If you start with a question like this, you are already presupposing certain information. For instance, that he shot someone that the said person is Mr Kitchen and that he used a shot gun. This becomes a leading question. The best way to ensure that you do not ask leading questions is to frame the so called open or WH-questions: where, when, why and how? The following example Shows how the above question can be asked in this way: 
First question: ‘‘Do you know why you are in court today, Mr Roberts?’’
Answer: ‘‘Yes.’’
Second question: ‘‘Why are you in court today?’’
Answer: ‘‘I killed Mr Kitchen.’’
Third question: ‘‘How did you kill Mr Kitchen?’’
Answer: ‘‘I shot him.’’
Fourth question: ‘‘With what did you shoot him?’’
Answer: ‘‘With a gun.’’
Fifth question: ‘‘With what kind of a gun did you shoot him?’’
Answer: ‘‘With a shotgun.’’
Remember, your task is, through your questions, to let a coherent story come out from your witness. 
Cross-examination
Your opponent will cross-examine your witness after you have finished your examination-in-chief.  cross-examination is a very tricky activity for a lawyer. You will have to practice it a lot one day! If you have to cross-examine be careful not to strengthen your opponent’s case inadvertently. Thus, be focused: know what you want to get from the cross examination. You have to be robust or even aggressive when you cross-examine so that you shake the witness to a point where his/her version of the events is tested and possibly exposed. In other words, your sole purpose is to ‘‘punch holes’’ in his/her version of the story. 
Re-examination
Re-examination is conducted after your witness has been cross-examined. Generally, the purpose of re-examination is to try and lessen or repair the damage done during cross-examination. Some people feel that you should really re-examine when you have to, otherwise you should not as witnesses may actually worsen matters by further contradicting themselves.
Closing argument
The closing arguments are meant to persuade the court to follow your line of argument, and hopefully to find in your favour. It is at this stage that you may find some of the points discussed earlier, in the section, ‘‘logic and legal argument’’ very useful. Closing arguments are presented by the opposing sides after all the evidence has been presented to court.
 Where possible, you should prepare typed heads of argument to support your argument. Heads of argument are written presentations whereby you briefly outline (i) the facts or background of the case, (ii) the evidence, (iii) applicable law and sources, and (iv) finally ask the court for a specific order or orders. These orders are sometimes referred to as ‘‘prayers’’ or ‘‘remedies’’. You will orally present these heads of arguments as your closing statement.
Prayers/remedies - example
(vix) Order of the court
(1) S v Makua 1993 (1) SACR 160 (1)
‘‘In the result I would make the following order:
1. The conviction of the appellant is confirmed.
2. The sentence imposed by the magistrate is set aside and substituted by the following:
[bookmark: _GoBack](a) The accused is sentenced to pay a fine of R1 000.
(b) In addition to the fine the accused is sentenced to six months’
Imprisonment, the whole of which is suspended for five years on
The condition that the accused is not convicted of contravening s
122 of the Road Traffic Act 29 of 1989 or any statutory
Substitution thereof, committed during the period of suspension.
(c) In terms of s 55(b) of Act 29 of 1989 the accused’s driving license
Is cancelled.’’
