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if he so desired, acquire the property in terms of the will – Property acquired by testamentary succession – Acquisition exempt from duty – 

Section 9(1)(e) Act 40 of 1949.

Appeal from a decision in the Durban and Coast Local Division (Milne J)1.

Under his will the late W G Roadknight directed his executors to grant to his nephew an option to purchase certain two farms owned by the testator, with certain specified movables attached to or used in connection therewith. The option granted was to be subject to the following terms and conditions:

(a)

it was to be granted for a period of 60 days;

(b)

the assets detailed had to be purchased as a whole;

(c)

the purchase price was to be £12 000, to be paid at a time to be fixed by the executors, interest to be paid from the date of the execution of the option at the rate of 6 per cent;

(d)

any exercise of the option was required to be in writing under the hand of the grantee.

The will made further provision for the nephew should he not exercise the option, by providing that he should then be entitled to share in the residue of the estate, which would include the assets for which the option of purchase had been given.

The option was duly granted to the nephew, who exercised it in the terms of the will. Transfer of the farms was registered into his name and transfer duty was paid on the sum of R23 271, being the purchase price of £12 000 (R24 000), fixed by the option, less an amount of R729, attributable to the movables also included in the sale.

The representatives of the estate having advised the Secretary for Inland Revenue that the fair market value of the farms at the date of the exercise of the option was R140 000, the Secretary claimed that transfer duty should have been paid on that amount and not upon the amount fixed in the grant of the option, on the ground that the nephew had acquired the property under an agreement of sale which came into existence when he exercised the option granted to him by the executors and not by testamentary succession.

Thereupon the representatives of the estate and the nephew, while not claiming the refund of the transfer duty paid, applied for and obtained an order from the Durban and Coast Local Division that, notwithstanding that the option had been granted by the executors in terms of the will and not by the testator in his will, the acquisition by the nephew of the two farms fell within the terms of the exemption from transfer duty provided by s 9(1)(e) of the Transfer Duty Act 40 of 1949, in the case of property acquired by testamentary succession.

On appeal from this decision:

Held, dismissing the appeal with costs, that it was obvious from the terms of the will that the testator wished his nephew to benefit substantially thereunder; consequently, the nephew entirely fitted into the description of a legatee under the will;

Held, further, that to relate the nephew’s acquisition of the farms solely to the sale agreement brought into existence by the exercise of the option for the giving of which provision had been made by the will was to ignore the fact that the source and origin of his rights lay in the will itself and to accord undue importance to the ultimate forms adopted to carry the intentions of the will into effect;

Held, accordingly, that the nephew had acquired the farms by testamentary succession and that the terms of exemption contained in s 9(1)(e)(i) applied and no duty was payable.

Hart v Commissioner for Inland Revenue 1953(2) SA 271, 18 SATC 375 considered and over-ruled.
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Cur adv vult.

Postea (10 September).

OGILVIE THOMPSON CJ: The last will and testament of the late William George Roadknight, who died on 3 August 1970 and is hereinafter referred to as ‘the testator’, contained a provision reading as follows:

‘I direct my Executors to grant my nephew RAYMOND GEORGE ROADKNIGHT the option to purchase as a going concern my farms described as:

(1)

U 183 in the District of Hlabisa.

(2)

U 221 in the District of Lower Umfolozi together with:

(1)

All farming implements and other movables used in connection therewith.

(2)

All cattle situate thereon.

(3)

The cane quotas attached to the said farms.

(4)

All buildings thereon.

(5)

All standing crops and trees growing thereon.

(6)

100 Shares of my shareholding in the Umfolozi Co-operative Sugar Planters Limited

upon the following terms and conditions: –

(a)

The option shall be granted for a period of sixty(60) days from the grant of the option;

(b)

the assets above-mentioned are to be purchased only as a whole;

(c)

the purchase price is to be the sum of TWELVE THOUSAND POUNDS (£12 000) and is to be paid within a time to be fixed by my Executors;

(d)

interest on the purchase price shall be paid at the rate of six per cent (6%) per annum payable quarterly and reckoned from the date of the exercise of the option.

Payment of the said purchase price and interest shall be secured to the satisfaction of my Executors. Any exercise of the option must be in writing under the hand of my said nephew RAYMOND GEORGE ROADKNIGHT.

In the event of the said RAYMOND GEORGE ROADKNIGHT failing to exercise the said option then I direct that the assets, the subject of the option as set out above shall fall in and form part of the residue of my Estate in the hands of my Executors to be dealt with by them in terms of this my will.’

The above-mentioned farms remained registered in the name of the testator at the date of his death. In terms of a later clause in the will, it was provided that if the said Raymond George Roadknight – hereinafter referred to as ‘Raymond’ – did not exercise the above-mentioned option, he should share equally with other named beneficiaries in the residue of the testator’s estate but that, in the event of his exercising the said option, he should have no share in the said residue. Another clause in the will similarly provided that a contingent right conferred upon Raymond to share in the ultimate distribution of the capital of a £10 000 trust fund established by the will for the benefit of the testator’s stepdaughter should only apply if Raymond ‘fails to exercise the option hereinbefore referred to’.

On 30 June 1971 Raymond duly exercised the option which had, pursuant to the above-cited direction in the will, been communicated to him in written form by the executors of the testator. Transfer of the farms was registered into Raymond’s name on 8 October 1971. In respect thereof transfer duty was paid on 4 August 1971 in the sum
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of R830,84, being the duty calculated on R24 000,00 less R729 in respect of the movables mentioned in the above-cited clause of the will. Under date 8 November 1971 appellant’s representative advised respondents’ attorneys that the fair value of the two farms had, in terms of 

s 5(6) of the Transfer Duty Act 1949 (No 40 of 1949 as amended (hereinafter referred to as ‘the Act’), been determined at R140 000,00.

Thereafter, in motion proceedings instituted by them in the Durban and Coast Local Division, the testator’s executors and Raymond were successful in obtaining an order declaring that, other than the aforementioned R830,84, no transfer duty is payable in respect of Raymond’s acquisition of the aforementioned two farms (vide 1973(2) SA 339(D)).2 Against that decision appellant now, with the consent of all parties, appeals direct to this court.

On 24 April 1973 – that is to say, after the record on appeal had already reached this court – Raymond died. At the hearing of the appeal, the executrix dative in his estate was, by consent, substituted as the second respondent.

From the form of the order sought in the court below and from the remarks of the learned judge a quo at page 340F-G of the report, it appears that, without raising any issue regarding the aforesaid R830,84 paid on 4 August 1971, the present respondents based their contentions foursquare upon the exemption contained in s 9(1)(e)(i) of the Act. The present appeal is resisted on the same ground.

In the papers before us the aforementioned ‘fair value’ of R140 000,00, determined pursuant to s 5(6) of the Act, has not been called into question. Appellant’s contention that further transfer duty is indeed payable is directly supported by the decision in Hart v CIR 1953(2) SA 271(C),3 which, although decided on somewhat different facts, is admittedly indistinguishable in principle from the present case. The learned judge a quo (Milne J), however, found the reasoning of Hall J in Hart’s case(supra) unacceptable, and accordingly declined to follow that decision.

Under s 2(1) of the Act, transfer duty is, subject to the provisions of s 9, payable ‘on the value of any property . . . acquired by any person . . . by way of a transaction or in any other manner’. ‘Property’, as defined in s 1 of the Act, inter alia, means ‘land and any fixtures thereon’, while ‘transaction’ is defined as:

‘an agreement whereby one party thereto agrees to sell, grant, donate, cede, exchange, lease or otherwise dispose of property to another, or any act whereby any person renounces any interest in or restriction in his favour upon the use or disposal of property.’

Section 3(1) of the Act provides that duty is payable ‘within six months of the date of acquisition’. These last three words are also defined in s 1 of the Act, viz:

‘ “Date of acquisition” means, in the case of the acquisition of property by way of a transaction, the date on which the transaction was entered into, irrespective of whether the transaction was conditional or not . . . . and, in the case of the acquisition of property otherwise than by way of a transaction, the date upon which the person who so acquired the property became entitled thereto: Provided that where property
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has been acquired by the exercise of an option to purchase or a right of pre-emption, the date of acquisition shall be the date upon which the option or right of pre-emption was exercised.’

It is well established that the word ‘acquired’ in 

s 2(1) of the Act ordinarily denotes, not ownership already obtained, but the acquisition of a right to obtain dominium. The concept is sometimes expressed by saying that ‘acquired’ includes the acquisition of a jus in personam ad rem acquirendam. (See SIR v Wispeco Housing Co 1973(1) SA 7834 at 791 and SIR v Hartzenberg 1966(1) SA 405(AD)5 at 409.)

Appellant contends that the exemption set out in s 9(1)(e)(i) of the Act relied upon by respondent has no application, and that duty is payable because, as appellant maintains, Raymond in the premises ‘acquired’ the farms in issue by a ‘transaction’ to wit: the contract of purchase and sale concluded when Raymond exercised the option on 30 June 1971.

Section 9(1)(e)(i) of the Act reads:

‘9.

(1)

No duty shall be payable in respect of the acquisition of property by –

(e)

an heir or legatee in respect of –

(i)

property acquired by ab intestato or testamentary succession or as a result of a re-distribution of the assets of a deceased estate in the process of liquidation.’

The Afrikaans text of the Act is the signed version, and in that text the relevant provision reads:

‘9.

(1)

Geen hereregte is betaalbaar nie ten opsigte van die verkryging van eiendom deur –

(e)

‘n erfgenaam of legataris ten opsigte van –

(i)

eiendom wat by wyse van erfopvolging ab intestato of volgens testament of as gevolg van ’n herverdeling van die bates van ’n afgestorwe boedel onder likwidasie, verkry is.’

It was-in my view, rightly-conceded by counsel for appellant that it is immaterial that the will directed the executors to grant the option to Raymond, as distinct from a grant of option contained in the will itself. Emphasizing that we are concerned with the construction of a fiscal statute, and citing well-known passages relating to the construction of such statutes to be found in CIR v Wolf 1928 AD 1776 at 184-5 and CIR v Frankel 1949(3) SA 733(AD)7 257 at 738, counsel for appellant argued that the particular form and manner whereby these farms were acquired by Raymond constitute the decisive criterion. Neither the will itself nor the written option communicated to Raymond by the executors – so the argument continued – conferred upon Raymond any jus in personam ad rem acquirendam, but merely a right to purchase the farms (and movables) should he so elect. The farms were accordingly – so the argument concluded – ‘acquired’ by Raymond, not by ‘testamentary succession’, but only when, as the result of exercising the option and thus concluding a contract of purchase, a ‘transaction’ was established whereunder Raymond became for the first time vested with a jus in personam ad rem acquirendam.
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The present is manifestly not a case of an ordinary commercial option to which the terms of the proviso to the above-quoted definition of ‘date of acquisition’ plainly apply. The solvency of the estate is undisputed. It is obvious from the other provisions of the will mentioned above that the testator wished Raymond to benefit substantially from his will. It was under the will that Raymond became entitled to claim – subject to implementing the option conditions – ultimate delivery into his name of these two farms. Nor – again, in my view, correctly – did counsel for appellant dispute that had the testator left the farms in issue (together with the other items mentioned in the will) to Raymond for a bequest price of £12 000, and had Raymond adiated, his acquisition of the farms would have been by ‘testamentary succession’ within the meaning of 

s 9(1)(e)(i) of the Act. The circumstance that the testator chose to confer his bounty upon Raymond by way of the option procedure (thereby enabling Raymond to elect between exercising the option and sharing in the residue of the estate) is, however, contended by appellant radically to change the situation and to take the case out of the ambit of the exemption created by s 9(1)(e)(i) of the Act. For the reasons which follow, that contention is, in my judgment, unsound.

Postulating a solvent estate, a legatee of immovable property becomes vested, upon the death of his benefactor, not with dominium but with the right – provided he adiates – to claim transfer of the property after confirmation of the relevant liquidation account in the estate (Greenberg & others v Estate Greenberg 1955(3) SA 361(AD) at 364-5). It is perhaps worthy to mention in passing that Schreiner J (the judge of first instance in Estate Smith v Estate Follett, one of the decisions of this court referred to in Greenberg’s case(supra)) favoured the view (vide 1942 AD at 367) that it was appropriate to describe an heir’s right – an heir is but a residuary legatee – as a jus in personam ad rem acquirendam against the executor. As already mentioned, it is rightly conceded that a legatee’s rights are not in any material respect different if the immovable property is left to him subject to a bequest price. In such a case the bequest is conditional; but, subject to adiation and implementation of the condition, the legatee has the same vested rights as has an ordinary legatee. In both situations the legatee’s acquisition of the immovable property falls within the exemption conferred by s 9(1)(e)(i) of the Act. The circumstances of the present case do not appear to me to be different in any material respect.

The position of an option-holder is closely analogous to the legatees above-mentioned. An option is itself an agreement giving rise to legal rights even before the option is exercised. It is an agreement whereunder ‘the giver grants and the holder acquires a right to buy’ (Hersch v Nel 1948(3) SA 686(AD) at 695; Venter v Birchholtz 1972(1) SA 276(AD) at 283). While it is undoubtedly correct that, until he exercises the option, the holder cannot claim transfer, the cardinal fact remains that, at his sole election at any time during the period of the option, the holder can, by merely exercising the option, claim transfer against payment of the price and fulfilling the conditions (if any) of the option.

When an option such as that in issue in the present case is conferred
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by will upon a legatee, the executors under the will are bound by the terms of the option in the same way as the giver of an ordinary commercial option is bound. Whenever a legatee exercises such an option, it is, in my view, unrealistic to dissociate the exercise from the provisions of the will and to regard the concluded contract of sale as a ‘transaction’ quite independent of the testament conferring the option. In my judgment, the exercise of the option under such circumstances is more appropriately to be regarded as constituting an unequivocal act of adiation under the will. In my opinion the view - expressed by Hall J at page 273B and in fine of Hart’s case(supra) – that such a legatee merely acquires ‘the right to acquire land for a price’ and that the form of the testamentary disposition renders it ‘necessary for the legatee to enter into a transaction with the executor for the purpose of acquiring landed property’ pays insufficient regard to the foundational fact that the legatee’s rights originate in, and are inextricably associated with, the will and require only the unilateral exercise of the option (the virtual equivalent of adiation) to perfect them.

Likewise in the present case. It appears to me to be wholly artificial to say that, because of the option which had to be exercised, Raymond acquired these farms by a ‘transaction’, and, therefore, not by testamentary succession. Such a conclusion would, in my view, accord undue importance to ultimate form (ie the exercise of the option), while unwarrantedly ignoring the true nature and origin of the acquisition. Appellant’s contention in seeking to relate Raymond’s ‘acquisition’ of the farms in question solely to a supposed ‘transaction’ created by the exercise of the option ignores the fact that the fons et origo of Raymond’s rights lie in the will itself, and that the option procedure was manifestly intended by the testator merely as the method whereby Raymond, if he so desired, could acquire the farms by testamentary succession. On that ground also the contention is, in my view, unsound and unacceptable. (Cf CIR v Estate Kirsch & others 1951(3) SA 496(AD)

8 at 506-7.) Nor, in my opinion, do the provisions of s 9(4)(b) of the Act afford any support to the construction appellant seeks to apply to s 9(1)(e)(i). The exemption created by s 9(4)(b), in my view, merely recognizes that an administrator is often but the conduit pipe or administrative peg between the estate of the testator and the beneficiaries. In Receiver of Revenue v Hancke & others 1915 AD 64 it was held (at 75) that, inasmuch as ‘the real and substantial cause of the heirs’ rights was the will’, and because (vide 81) the personal right of the heirs against their mother (the survivor) ‘was one which they acquired from their father’s will’, the heirs had become entitled to the survivor’s share ‘by way of legacy, testamentary or other inheritance’, and that they were accordingly not liable for transfer duty thereon under the provisions of the Estate Proclamation No 28 of 1902(T). Similarly, in the present case the correct view appears to me to be that the real and substantial cause of Raymond’s acquisition of these farms was the testator’s will.

According full weight to the circumstance that we are concerned with a fiscal statute, and paying due regard to the fact that, so far as form is
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concerned, a contract of sale was undoubtedly concluded by the exercise of the option, I am nevertheless of opinion that, on a proper analysis of all the facts, Raymond acquired the farms in issue ‘by testamentary succession’ (‘by wyse van erfopvolging volgens testament’) within the meaning of those expressions as used in 

s 9(1)(e)(i) of the Act. Without identifying myself entirely with every aspect of the learned judge a quo’s reasoning – I have in mind more particularly certain portions of what appears at page 343E-H of the report – I am, for the reasons set out above, of opinion that his conclusion was correct and that Hart’s case(supra) must be regarded as incorrectly decided.

The appeal is dismissed with costs.

Potgieter JA, Jansen JA, Trollip JA and Muller JA concurred.

