STUDY UNIT 7
INTELLECTUAL PROPERTY
INTELLECTUAL PROPERTY AND INTELLECTUAL PROPERTY RIGHTS
· Many an inventor or creator has had the experience of seeing other people copy his or her design, thus robbing them of any financial gains the might have made, which is why there is now reluctance in people to come up with new ideas.
· Designs, concepts, intellectual property and literary works can be protected through what is known as intellectual property rights, at least for a period of time.
· After he or she has passed certain stringent tests, the owner of the intellectual property can apply for legal recognition of his or her work.
· This law will allow the owner to prohibit others from exploiting his or her intellectual property, thus making it possible for the inventor the reap the benefits of his or her creation.
· Intellectual property is seen as the product of the application of knowledge and skills.
INTELLECTUAL PROPERTY RIGHTS THROUGH REGISTRATION
1. Patents

· A patent is an exclusive right granted for an invention.
· The patent provides protection for the owner, which gives him or her the right to exclude others from making, using, exercising or disposing of the invention, offering to dispose, or importing the invention.
· The protection is granted for a limited period (20 years).
· Patents are designed to prevent an idea being copied by others.
· This gives the owner the opportunity to reap the financial benefits before competitors are allowed to enter the market.
· The function of the patent is to encourage innovation.
· In practice it has been found that a 20 year monopoly gives the innovator a sufficient incentive to invent, while ensuring that the resulting innovation does not command a premium price for too long because of lack of competition.

· When applying to the Department of Trade and Industry (DTI) to patent an invention, the creator has to show that his or her invention is new. He or she needs to meet three criteria in order for the patent to be recognised:
· Novelty of the idea. The invention must be new.
· Inventive steps. The steps required to bring about this innovation must not be obvious to those familiar with the field.
· Industrial application. There has to be an industrial use or application for the innovation. This means that scientific discoveries will not be patentable; only products, apparatus of devices.

· Not everything can be patented.
· Scientific theories, mathematical models and aesthetic creations (art & literature) cannot be patented.
· These creations are protected by other forms of intellectual property rights.
· Computer software may be patented if the software results in the introduction of a “technological innovation”.

· The owner of a patent has legal recourse if his or her creation is copied by others.
· However, he or she will have to prove to the courts that the design was copied after the patent was registered.

· In terms of the South African Patents Act, individuals may file their own provisional patent applications. 
· It is advisable for applicants to seek the assistance of a patent attorney.
· The Patent Office takes precautions to maintain confidentiality, but cannot be held responsible for what occurs outside the office.
· South Africa is one of 124 countries that accept the Patent Co-operation Treaty (PCT). This Treaty allows an individual to file an international application as well as a national application. The international application will designate countries in which the applicant seeks protection, although extra fees are payable for this type of registration.
· Patent attorneys and agents are familiar with international requirements and are thus in a position to draft provisional specifications in an internationally acceptable fashion, thus encouraging protection both in SA and abroad.
· A patent can last up to 20 years, provided that it is renewed annually before the expiration of the third year.
· It is important to pay an annual renewal fee to keep it in force.
· The patent expires after 20 years from the date of application.

· What can be patented? (Section 25 of the Patent Act 57 of 1978):
· A patent may, subject to the provisions of this section, be granted for any new invention which involves an inventive step and which is capable of being used or applied in trade and industry or agriculture.
· Anything which consists of:
· A discovery
· A scientific theory
· A mathematical method
· A scheme, rule or method for performing a mental act, playing a game or doing business
· A program for a computer
· The presentation of information shall not be an invention for the purposes of this Act.

· The Patent Journal is a journal published by the Government Printers on a monthly basis, containing information on patents, trademarks and designs and copyright on cinematographic films in South Africa. 
What protection does a patent provide?
· An injunction restraining the defendant from carrying out activities that infringe the patent.
· Damages to compensate for the loss suffered as a consequence of the infringement, or an account of profit where instead of damages the award is based on the profits actually made and attributable to the infringement.
· An order that the infringing articles be destroyed or delivered up.
· A declaration that the patent is valid and has indeed been infringed by the defendant.

2. Registered Designs

· Design rights are an automatic form of design protection
· Although design right are automatic, the designer still has to prove that the design is original and that these rights only cover the shape and configuration of the article and do not extend to two-dimensional designs.
· Design rights protect the design from being copied for ten years from the date the product is first marketed.
· There are two forms of protection available for designs: registered designs and design rights.
· Registered designs require registration, design rights do not.
· Purpose of a registered design is to provide protection for the look or appearance of products.
Essentially a “design” is about shape and visual features. Some designs are necessitated by function and others are aesthetic. Design is about shape, form, appearance, pattern, ornamentation and configuration of a product or article.
· There are two types of design which can be registered:
· An aesthetic design
· Has to be new and original
· Beauty is in its shape, configuration or ornamentation
· Must be able to be produced by an industrial process


· A functional design
· Has to be new and not commonplace
· Where the shape or configuration is necessitated by the function
· Must be able to be produced by an industrial process

· Lifespan of a design:
· Protection is given to aesthetic designs for a period of 15 years, and to functional designs for 10 years.
· Registered designs have to be renewed annually before the expiration of the third year, as from the date the design was lodged.

3. Trademarks

· A trademark is a brand name, a slogan or a loga. 
· It identifies the service or goods of one person and distinguished these from the goods and services of another.
· A brand name is a work or a combination of words, while s slogan is a short phrase or a sentence and a logo is a distinctive picture or symbol.
· These provide a product with a distinctive identity in the marketplace.
· Once a trademark has been registered, nobody else can use this trademark, or one that is confusingly similar.
· A trademark is indicated by the use of the trademark symbol after the name or logo.
· Registering a trademark gives the owner the exclusive use of a brand, name, logo or slogan.
· A trademark can be protected forever, provided it is renewed every ten years upon payment of a renewal fee.

· Items that can be registered as trademarks are the following:
· Domain names
· Logos
· Music
· Slogans
· Colours shapes
· 
· For a trademark to be registered by the DTI, it must comply with the following criteria:
· It must fall under the group of items that can be registered as trademarks.
· It must be distinctive
· It must be non-deceptive (must not mislead the public)
· It must not conflict with any other trademarks already registered

Must a trademark be registered?
· A trademark can only be protected as such and defended under the Act if it is registered
· Unregistered trademarks may be defended in terms of common law.
· The registration procedure results in a registration certificate which has legal status, allowing the owner of the registered trademark the exclusive right to use that trademark.
· CIPRO administers the Register of Trade Marks, which is a record of all the trademarks that have formally been registered.

· Developments in marketing such as branding and relationship marketing have increasingly led companies to enhance the image and reputation of their products, services, and trandmarks have normally formed an important part of this process.


*Intellectual property rights that are inherent*

4. Copyright

· Copyright gives the owner of a creative effort the automatic and exclusive right to use his or her creation and protects works from being copied and sold without permission.
· Music, film, art and literary works are examples of copyright, as well as computer software.
· The creator of the work is given the copyright and this enables him or her to use, sell or assign the rights of the work as he or she sees fit.
· Copyright is automatic and comes into existence upon creation of the work.

· Copyright protects works against:
· Copying and reproducing
· Adapting
· Distributing
· Issuing and renting
· Public performance
· Broadcasting
· The ownership of copyright does not always belong to the creator of the work. For example, if the work was created while the creator was in the employment of a company, the rights belong to the company and not to the individual. A contractor who creates a work will retain copyright unless the terms of the contract specify that he or she will not retain copyright.
· It is permitted to copy at least part of a work for the purpose of private study or research.
· Copyright timescales:
·  Author’s lifetime + 70 years (music, artistic, drama)
· Film, TV and radio 50 years from date of broadcast
· Publishers rights- 25 years from date of publication

5. Design right

· Design right operates rather like copyright.
· It is an automatic form of protection.
· To be eligible for design right a design must be original – it must not me commonplace within its field.
· Design right only covers the shape and configuration of an article, it does not extend to two-dimensional designs.
· Design right lasts for 10 years from the date the product was first marketed, subject to a limit of 15 years from the date the design was created.

6. Trade secrets

· Trade secrets are not registered since by their very nature they are the secret materials of an individual or an organisation.
· They are covered by the law of breach of confidence, which protects confidential information by preventing its use by individuals to whom the information has been divulged in confidence.
· Trade secrets are confidential information that comprises the specialist “know-how” that enables a business to manufacture products or services successfully.
· They can range from ingredients for recipes and chemical formulae to customer lists, discount rates, credit ratings, technological know-how and manufacturing techniques. 
· For information to be a trade secret, it must not have been published or disclosed to a significant number of people.
· While there is no registration process for trade secrets, one has to be albe to show that at a given time the information was actually an individual’s, or individual company’s, property and was being kept confidential.
· To demonstrate confidentiality, firms have to take steps to ensure that information is kept secret.
· Sometimes firms seek to maintain secrecy by requiring their employees to sign non-disclosure agreements that expressly forbid them from releasing confidential information to third parties.



7. Passing off

· Passing off has no requirements for registration and is used to avoid misrepresentation by other companies. 
· Passing off stops companies from implying that their product are those of another company.
· For an action of passing off to succeed, the trader whose goods have been passed off has to show not only that misrepresentation has occurred, but that goodwill or reputation is attached to his or her goods in the first place and that his or her trade has been damaged normally through loss of sales.

LICENSING
· A licensing agreement gives the company the right to produce a product the intellectual property right of which belong to another company.
· The licensee produces the product with the owner’s consent.
· Small companies with intellectual property rights can often not afford to produce the product themselves and give large companies the right to produce these products for a fee.
· One of the attractions of licensing agreements is that the inventor does not have to complete the final stages of the innovation process, such as manufacturing and distribution.
· Licensing not only means that the innovator does not have to find the capital expenditure required to build or buy the assets required, it also reduces the risk.
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